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WESTERN  DISTRICT— PITTSBURGH,  1889. 


ROBERT  STECKMAN  v.  J.  J.  SCHELL  ET  AL. 

AFPBAIi  BY  PLAINTIFF  FBOM  THB  COUBT  OF  OOMMON  PLEAS 
OF  SOBCEBSBT  COUNTY. 

Argued  October  17,  1889— Decided  October  28,  1889. 

In  an  action  of  ejectment  against  husband  and  wife,  to  recover  land 
purchased  at  sherifiTs  sale  as  the  property  of  the  husband,  but  claimed  by 
the  wife,  Uie  controlling  question  whether  the  wife  had  acquired  title  in 
her  own  right,  with  her  own  separate  estate,  and  not  in  fraud  of  her  hus- 
band^s  creditors,  haying  been  submitted  to  the  jury  under  proper  instruc- 
tioiis,  tiieir  yerdiot  was  conolusire  and  no  ground  of  reversal  was  shown. 

Before  Stebbbtt,  Green,  Clark,  Williams,  McCollum 
and  MrrcHELL,  J  J. 

No.  190  October  Term  1889,  Sup.  Ct.;  court  below,  No. 
451  September  Term  1886,  C.  P. 

On  September  18, 1885,  Robert  Steckman  brought  ejectment 
against  John  J.  Schell  and  Rose  B.  Schell,  his  wife,  to  recover 
i^tereral  parcels  of  real  estate,  some  of  which  parcels  had  been 
u;Yided  into  town  lots.     Issue. 

^Vt  the  trial  on  October  5,  1887,  the  plaintiff  showed  title  in 
himfr^  for  the  parcels  for  which  no  disclaimer  had  been  filed, 
Vol.  cxxx — 1  (1) 
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under  sherifTs  sales  thereof  made  to  him  upQn  judgments 
against  John  J.  Schell,  who  had  become  insolvent,  and  with 
other  evidence  the  plaintiff  rested  upon  a  prima  facie  case.  In 
defence  it  was  shown  that  the  legal  title  to  the  lands  in  dispute 
was  in  Mrs.  Schell  before  the  sheriff's  sales,  and  testimony  was 
introduced  establishing,  as  it  was  claimed,  that  Mrs.  Schell  was 
possessed  of  a  separate  estate ;  that  part  of  the  real  estate  in 
dispute  was  purchased  and  paid  for  at  the  time  with  her  own 
funds,  and  that  other  portions  purchased  on  time  were  pur- 
chased by  her  solely  on  the  credit  of  her  separate  estate,  and 
afterwards  paid  for  out  of  it,  and  from  savings  from  the  increase 
of  her  investments  and  from  the  profits  of  a  tinning  business  in 
which  she  had  been  engaged  with  her  son. 

At  the  close  of  the  testimony,  in  chief  and  in  rebuttal,  the 
court,  Johnston,  P.  J.,  47th  district,  presiding,  charged  the 
jury: 

Now,  as  it  occurs  to  us,  the  whole  question  in  this  case  wae 
this:  Had  the  defendant.  Rose  B.  Schell,  a  separate  estate  8(1  aV 
ficient  to  purchase  this  property,  and  did  that  estate  really 
purchase  it?  If  so,  it  became  her  property  in  fact,  as  it  is  in 
law.  She  had  previously  obtained  a  regular  deed  for  these  sev- 
eral pieces  of  land,  prior  to  the  sheriff's  sale  to  Mr.  Steckman, 
and  that  gave  her  the  legal  title.  The  plaintiff,  however,  alleges 
that  it  was  a  fraud  on  the  creditora,  and  therefore  she  only  takes 
a  trust  title;  that  she  is  trustee  for  John  J.  Schell  and  his 
creditors.  This  is  the  whole  pinch  of  the  case,  gentlemen. 
The  married  woman's  act,  passed  in  1848,  provides  that  what 
belonged  to  a  married  woman  prior  to  her  marriage,  or  what 
accrues  to  her  through  any  other  person  than  her  husband,  is 
hers  as  absolutely  after  marriage  as  it  would  be  before  mar- 
riage, and  it  is  under  this  clause  in  the  act  that  she  sets  up  de- 
fence here.  When  she  alleges  that  this  property  was  bought 
with  her  own  means,  and  not  through  means  obtained  from  her 
husband,  the  laboring  oar  is  with  her;  and  she  must  satisfy  a 
jury,  by  clear  and  satisfactory  testimony,  that  she  had  a  sepa- 
rate estate,  and  that  that  estate  went  into  the  purchase  of  thip 
property  and  purchased  it.  Now,  that  is,  as  we  have  stated  ^r: 
question  of  fact,  and  it  is  entirely  for  the  jury % 

[The  first  testimony  offered  by  the  defendants  is  the  record 
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testimony  allowing  that  Mrs.  Schell  had  a  separate  estate  to 
such  extent  as  they  have  shown  by  the  records  of  Somerset 
county  and  by  other  evidence ;  that  she  had  a  title  from  her 
father  which  was  her  own,  and  would  be  her  own,  unless  di- 
vested by  her  own  act  or  the  act  of  the  law.  It  seems  that 
that  property  culminated  in  about  1866,  as  Mr.  Schell  testifies ; 
that  he  was  at  that  time,  had  been  for  five  years  previously  and 
five  years  afterwards,  a  banker  in  Somerset  and  in  good  circum- 
stances. He  stated  himself  to  be  worth  at  that  time  some 
$60,000.  In  that  he  is  borne  out  to  some  extent  by  Judge 
Baer  and  by  Mr.  Colbum,  and  partially  by  Mr.  Sanner,  who 
testified,  upon  the  other  side,  that  he  was  apparently  in  very 
good  circumstances.  If  he  was  in  such  circumstances  as  these 
witnesses  testify,  a  gift  to  the  amount  of  two  or  three  thousand 
dollars  to  his  wife  would  be  legitimate,  would  be  no  fraud,  be- 
cause it  is  not  shown  that  any  creditor  of  that  day  was  defraud- 
ed, or  that  there  was  any  wrong  done  to  any  party.]  ' 

But  the  defendants  do  not  rest  their  case  upon  a  gift.  They 
rest  it  upon  the  fact  that  the  money  obtained  by  her,  with  its 
regular  increase,  constituted  a  fund  sufficient  to  purchase  this 
property.  Now,  you  have  his  testimony  positively  as  to  this, 
and  we  may  begin  there.  No  matter  what  the  fluctuations  in 
the  property  would  be,  if  it  was  her  property  it  would  remain 
hers,  until  a  gift  of  it  should  be  made  by  her  to  her  husband, 
and  the  law  does  not  presume  a  gift  of  that  kind.  Then  you 
take  the  date  of  1865,  and  lus  wife  testifies  to  the  arrangement 
between  her  husband  and  herself,  agreeing  in  the  main  with  his 
testimony,  agreeing  as  well  as  witnesses  would  be  supposed  to 
agree  after  such  a  lapse  of  time,  and  she  subject  to  an  infirmity 
and  not  in  the  best  capacity  for  taking  care  of  her  own  estate. 
We  have  their  testimony  supplemented  by  that  of  Ankeny  and 
young  Schell,  the  testimony  of  both  of  whom  was  taken  on  a 
commission  in  a  case  between  these  parties.  They  testify,  in 
corroboration  of  Mr.  Schell  and  Rose  Schell,  that  these  Kansas 
City  bonds  were  procured  in  1865,  and  procured  at  the  time 
that  Mr.  Schell  swears  they  were,  and  for  Mrs.  Schell.  These 
bonds,  it  seems,  were  obtained  at  ninety  cents  on  the  dollar 
and  bore  ten  per  cent  interest.  Mrs.  Schell  testifies  that  she 
received  payments  or  dividends  on  these  bonds,  without  being 
definite  as  to  the  amount.    You  heard  her  testimony  upon  that 
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subject.  Taking  all  this  testimony  together,  does  it  appear  to 
your  minds  clear  and  satisfactory  that  Mrs.  Schell,  the  defend- 
ant here,  had  this  amount  of  money  derived  from  another 
source  than  from  her  husband ;  and,  if  so,  did  she  place  it  in 
these  properties?  The  whole  question,  gentlemen,  depends 
upon  your  view  of  this  testimony. 

We  have  stated  to  you  that  the  testimony  must  be  clear  and 
;satisfactory ;  that  unless  such  testimony  was  scanned  carefully 
it  would  leave  great  room  for  fraud  as  between  husband  and 
vidfe,  so  far  as  creditors  are  concerned ;  but  in  the  inspection 
of  this  proceeding,  so  far  as  we  observe  the  testimony,  there 
was  no  person  to  be  defrauded  in  1865,  nor  until  the  failure  of 
John  J.  Schell  in  1870.  If  this  property  was  hers  and  went 
into  the  property  for  which  this  ejectment  is  brought,  then,  gen- 
tlemen, it  would  be  her  property,  whatever  else  occurred,  and 
no  mismanagement  or  misconduct  subsequent  to  that,  no  action 
on  the  part  of  her  husband,  would  affect  her  titie,  if  you  are 
satisfied  by  clear  and  satisfactory  evidence  that  she  had  the 
estate,  and  that  with  that  estate  the  land  was  purchased. 

A  large  number  of  points  have  been  submitted  to  us.  The 
plaintiff  asks  us  to  charge  you  [inter  alia]  : 

6.  When  property  is  claimed  by  a  married  woman  as  against 
her  husband's  creditgrs,  she  must  show  by  evidence  that  is  clear, 
positive,  and  satisfactory  that  she  not  only  had  the  means  of 
paying  for  it,  but  that  her  money  actually  did  pay  for  it ;  and 
the  unsupported  testimony  of  husband  and  wife  in  cases  of  this 
kind,  especially  when  the  wife's  testimony  is  that  she  knew 
nothing  of  the  actual  appropriation  of  her  money  to  the  pro- 
perty in  dispute,  and  where  there  are  material  contradictions 
of  their  own  and  other  testimony,  is  not  sufficient  to  entitie  her 
to  hold  the  same  against  his  creditors.  The  testimony  of  hus- 
band and  wife  is  only  equal  to  that  of  one  witness. 

Answer :  We  cannot  assent  to  this  proposition  in  its  precise 
terms,  believing  that  the  facts  in  evidence  are  sufficient  to  sub- 
mit to  the  jury.* 

6.  That  the  declarations  of  an  insolvent  husband  are  not 
admissible  to  create  titie  to  property  in  his  wife;  and  that  his 
unsupported  testimony  on  the  trial  as  to  the  application  of  her 
money  to  the  property  in  dispute,  if  doubt  is  cast  upon  it  by 
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uncertain  and  contradictory  statements  of  his  own  or  other 
testimony,  is  not  such  clear,  full,  and  satisfactory  proof  as  is 
required  to  establish  title  in  the  wife  as  against  her  husband's 
creditors. 

Answer:  We  make  the  same  reply  to  this  point  as  to  the 
preceding  one.* 

The  jury  returned  a  verdict  in  favor  of  the  defendants.  A 
rule  for  a  new  trial  having  been  discharged,  judgment  was  en- 
tered on  the  verdict,  when  the  plaintiff  took  this  appeal,  assign- 
ing as  error,  inter  alia  : 

1,  6.  The  answers  to  the  plaintiffs  points.*  * 
7.  The  portion  of  the  charge  embraced  in  [  ]  ^ 

Mr.  Valentine  Hay  (with  him  Mr,  Isaac  Hughes^  Mr.  Q-.  H. 
Spang  and  Mr,  JR.  O.  Haderman')^  for  the  appellant. 

Counsel  cited:  Williams  v.  Davis,  69  Pa.  29;  Hayden  v. 
Mentzer,  10  S.  &  R.  332 ;  Mast's  App.,  40  Pa.  28 ;  Hallowell 
V.  Horter,  36  Pa.  380 ;  Lochman  v.  Brobst,  102  Pa.  486 ;  Lem- 
bach  V.  Templin,  106  Pa.  626;  Blum  v.  Ross,  116  Pa.  168. 

Mr.  A.  H.  Ooffroth  and  Mr.  W.  E.  Koontz  (with  them  Mr. 
W.  H.  BuppeV)^  for  the  appellees. 

Peb  Cubiam: 

The  real  estate  in  controversy  was  sold  by  the  sheriff  as  the 
property  of  John  J.  Schell,  one  of  the  defendants,  and  purchased 
by  the  plaintiff,  who  afterwards  brought  this  action  of  ejectment 
against  Schell  and  his  wife  to  obtain  possession  thereof.  The 
interest  of  Mr.  Schell,  if  any  he  had,  in  the  land,  was,  of  course, 
divested  by  the  judicial  sale,  and,  if  he  alone  had  been  d.ef  ending 
in  his  own  right,  the  plaintiff  would  have  been  entitled  to  a  ver- 
dict ;  but  at  the  time  of  the  sale,  and  long  prior  thereto,  the  legal 
title  was  in  Mrs.  Schell.  Her  contention  was  that  she  had  ac- 
quired the  title  in  her  own  right,  with  her  own  separate  means, 
and  not  in  fraud  of  her  husband's  creditors.  Whether  she  did 
so  or  not  was  the  cardinal  question  in  the  case.  It  was,  of  course, 
a  question  of  fact  exclusively  for  the  jury;  and  to  them  the  evi- 
dence was  fairly  submitted,  with  proper  instructions  as  to  its  ap- 
plication. Among  other  things,  the  learned  judge  instructed 
the  jury  thus :  "  Had  the  defendant  Rose  B.  Schell  a  separate 
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estate  sufficient  to  purchase  this  property,  and  did  that  estate 
really  purchase  it?  If  so,  it  became  her  property  in  fact,  as  it 
is  in  law.  She  had  personally  obtained  a  regular  deed  for  these 
several  pieces  of  land,  prior  to  the  sheriff's  sale  to  Mr.  Steckman, 
and  that  gave  her  the  legal  title.  The  plaintiff,  however,  alleges 
that  it  was  a  fraud  on  the  creditors,  and  therefore  she  only  took 
a  trust  title;  that  she  is  trustee  for  John  J.  Schell  and  his 

creditors When  she   alleges   that  this   property  was 

bought  with  her  own  means,  and  not  through  means  obtained 
from  her  husband,  the  laboring  oar  is  on  her ;  and  she  must  sat- 
isfy a  jury,  by  clear  and  satisfactory  testimony,  that  she  had  a 
separate  estate,  and  that  that  separate  estate  went  into  the  pur- 
chase of  this  property  and  purchased  it." 

The  verdict  in  favor  of  the  defendants  is  an  unqualified  af- 
firmance of  the  position  contended  for  by  the  defendants,  and 
setties  the  controlling  question  adversely  to  the  plaintiff. 

It  is  unnecessary  to  notice  specially  either  of  the  fifteen  as- 
signments of  error  relied  on  by  the  plaintiff.  An  examination 
of  the  record  has  faUed  to  convince  us  that  there  was  any  error, 
either  in  the  admission  or  rejection  of  evidence,  or  in  the  charge 
of  the  court,  and  answers  to  points  submitted  by  counsel.  The 
case  hinged  upon  the  question  of  fact  to  which  reference  has  been 
made.  It  appears  to  have  been  carefully  tried,  and  we  find  noth- 
ing in  the  record  of  which  the  plaintiff  has  just  reason  to  com- 
plain.   Neither  of  the  specifications  of  error  is  sustained. 

Judgment  affirmed. 


SUSAN  MELVIN  v.  H.  W.  MELVIN. 

APPEAL  BY  DEFENDANT  FBOM  THE  COUBT  OP  COMMON 
PLEAS  OP  MEBCEB  COUNTY. 

Argued  October  17,  1889— Decided  October  28, 1880. 

1.  Indignities  offered  by  a  husband  to  the  person  of  a  wife,  such  as  to 
render  her  condition  intolerable  and  life  burdensome,  and  thereby  force 
her  to  withdraw  from  liis  house  and  home,  though  not  endangering  her 
life,  will  entitle  the  wife  to  a  divorce  a  mensa  et  thoro,  with  alimony. 
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2.  In  charging  a  jary  it  is  not  necessary  that  the  court  should  refer  to  all 
or  even  to  any  considerable  portion  of  the  testimony,  especially  where 
the  jury  are  directed  *'  to  take  all  the  testimony  from  the  beginning  to 
the  end  of  the  case,  and  consider  it  with  all  carefulness." 

3.  A  specification  of  eiTor,  that  *'  the  court  erred  in  admitting  evidence  of 
the  relations  between  the  respondent  and  his  children/^  referring  to  the 
testimony,  but  without  quoting  the  full  substance  of  the  bill  of  excep- 
tions, is  not  in  compliance  with  Rule  XXTV.,  and  will  be  disregarded. 

4.  It  is  within  the  sound  discretion  of  the  court  to  allow,  on  the  trial  of  an 
issue  in  divorce,  an  amendment  of  the  bill  of  particulars  of  the  libellant, 
and  to  admit  testimony  under  it  when  so  amended. 

Before  Stbbrbtt,  Gbbbn,  Clark,  Williams,  MoCollum 
and  MrrcHELL,  J  J. 

No.  228  October  Term  1889,  Sup.  Ot. ;  court  below.  No.  14 
March  Term  1888,  C.  P. 

On  January  12,  1888,  Susan  Melvin,  by  her  next  friend 
James  Melvin,  filed  a  libel  in  divorce  a  mensa  et  thoro  from 
her  husband  Henry  W.  Melvin,  on  the  grounds  of  cruel  and 
barbarous  treatment,  endangering  her  life,  and  of  such  indigni- 
ties offered  to  her  person  as  rendered  her  condition  intolerable 
and  life  burdensome  and  thereby  forced  her  to  withdraw  from 
his  house  and  family.  The  answer  of  the  respondent  having 
been  filed,  the  libellant,  on  June  18, 1888,  under  an  order  of 
court  made,  filed  a  bill  of  particulars,  verified  by  affidavit,  to 
which  bill  the  respondent,  under  the  practice  of  the  court,  filed 
a  sworn  answer,  denying  all  its  material  averments.  On  Decem- 
ber 3, 1888,  it  was  ordered  "  that  an  issue  in  this  case  be  formed 
of  libellant's  bill  of  particulars  and  the  respondent's  answer  40 
the  same." 

The  issue  was  called  for  trial  on  February  13, 1889,  when 
on  motion  the  libellant  was  permitted  to  amend  her  bill  of 
particulars  filed,  by  adding  thereto  that  she  proposed  to  prove 
by  certain  witnesses  named  the  use  of  certain  language  by  the 
respondent  concerning  her,  ^^  meaning  thereby  to  charge  her 
with  infideUty."  « 

— ^The  paper-books  did  not  show  that  an  exception  was  sealed 
to  the  allowance  of  the  foregoing  amendment,  or  that  surprise 
was  alleged  and  a  continuance  refused. 

The  facts  in  evidence,  and  the  questions  raised  thereon,  suf- 
ficiently appear  in  the  charge  to  the  jury,  Mehabd,  P.  J. : 
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The  plaintiff  and  the  defendant  were  made  man  and  wife  in 
the  year  1864.  They  lived  together  in  that  relation  until  a 
little  over  a  year  ago. 

On  the  Tuesday  following  Christmas,  1887,  the  plaintiff  left 
the  house  of  the  defendant  and  has  not  returned.  On  the 
contrary,  the  plaintiff  thereafter  commenced  proceedings  to  be 
divorced  from  the  bed  and  board  of  the  defendant,  and  as  the 
basis  of  these  proceedings  charged  that  her  husband,  by  cruel 
and  barbarous  treatment,  endangered  her  Hf e,  and  that  he  had 
offered  such  indignities  to  her  person  as  rendered  her  life  bur- 
densome, whereby  she  was  compelled  to  withdraw  from  his 
house  and  family.  This  charge  contains  two  grounds  for  di- 
vorce, as  provided  by  the  laws  of  this  state.  If  it  be  true  that 
Henry  Melvin,  by  cruel  and  barbarous  treatment,  endangered 
the  life  of  his  wife,  she  is  entitled  to  a  divorce ;  or,  if  he  offered 
such  indignities  as  rendered  her  condition  intolerable  and  life 
burdensome,  whereby  she  was  forced  to  withdraw  from  his  bed 
and  family,  she  is  likewise  entitled  to  a  divorce. 

There  is  no  evidence  in  this  case  that  the  defendant  offered 
or  threatened  personal  violence  to  the  plaintiff,  nor  is  there 
evidence  that  her  health  was  in  any  degree  injured  by  what 
she  is  alleged  to  have  suffered  at  the  hands  of  her  husband. 
There  is,  therefore,  no  evidence  which  shall  be  submitted  to 
you  to  find  that  the  charge  of  cruel  and  barbarous  treatment, 
endangering  the  wife's  life,  has  been  proved.  But  the  plaint- 
iff relies  chiefly  on  the  second  ground  mentioned ;  that  is,  that 
Henry  Melvin  the  defendant,  offered  such  indignities  to  his 
wife's  pei'son  as  rendered  her  condition  intolerable  and  life 
burdensome,  whereby  she  was  forced  to  withdraw  from  his 
house  and  family.  What  is  meant  by  such  indignities  the  law 
does  not  define ;  it  is  left  undefined  and  depends  largely  upon 
the  circumstances  of  each  case ;  but  it  is  certain  that  it  must 
consist  of  such  a  course  of  conduct  a.s  is  humiliating  and  degrad- 
ing and  inconsistent  with  the  wife's  position  and  relation  as  a 
wife ;  such,  too,  as  has  not  been  provoked  by  her,  and  which 
she  could  not  have  prevented  or  corrected  by  any  means  rea- 
sonably within  her  own  power.  [The  facts  which  the  plaintiff 
alleges  constituted  such  indignities  are,  that  the  defendant 
made  false  and  groundless  charges  of  infidelity  against  her; 
that  he  called  her  vile  names  in  the  presence  of  her  children 
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and  others ;  that  for  years  he  refused  to  hold  any  conversation 
with  his  wife  and  did  not  speak  to  her  save  in  anger  and  to 
reprove  her  for  imagined  misconduct ;  that  he  refused  to  sup- 
ply her  with  money  and  forhade  the  merchants  with  whom  she 
dealt  to  give  her  goods  on  his  credit ;  that  he  gave  their  only 
cow  to  a  neighbor  and  limited  the  supply  of  milk  to  one  quart 
and  the  butter  to  one  pound  a  week,  and  that  this  was  done  to 
mortify  and  vex  his  wife ;  that  he  forbade  his  wife  to  share  his 
bed,  whereby  she  was  compelled  to  take  a  separate  room ;  that 
he  compelled  her  to  remove  from  her  room  a  stove  she  had 
bought  and  put  there  for  her  comfort  during  the  winter  time ; 
that  he  forbade  her  to  visit  their  eldest  daughter  and  would 
maltreat  their  other  children  when  home,  or  returned  to  visit 
their  mother,  and  that  this  was  done  to  harass  and  annoy  the 
plaintiff.  If  you  find  that  these  facts  were  true,  and  further 
find  that  the  course  of  conduct  they  would  show  extended  over 
a  number  of  years  until  her  condition  thereby  became  intolera- 
ble and  life  burdensome,  so  much  so  that  she  was  forced  to 
withdraw  from  his  house  and  family,  they  constitute  suflScient 
grounds  for  divorce  and  would  warrant  a  verdict  in  her  favor.]  * 
On  the  part  of  the  defendant  it  is  denied  that  he  ever 
charged  or  insinuated  that  his  wife  was  guilty  of  infidelity 
or  called  her  bad  names.  He  admits  that  his  wife  and  he  did 
not  have  much,  if  any,  conversation,  but  charges  that  it  was  as 
much  the  fault  of  his  wife  as  of  himself.  He  further  admits 
that  he  gave  her  no  money  for  some  years  before  the  separa- 
tion, but  that  this  was  her  fault  because  she  did  not  ask  for  it 
and  because  of  her  hostile  attitude  towards  him.  He  further 
admits  that  he  forbade  merchants  to  sell  his  wife  goods  on 
credit,  and  did  dispose  of  the  cow,  but  not  on  the  terms  charged 
by  the  plaintiff,  but  alleges  that  this  was  his  judgment  of  the 
prudent  management  of  their  affairs,  and  denies  it  was  done 
either  with  the  purpose  to  annoy  or  humiliate  his  wife ;  he 
admits  that  he  forbade  his  wife  to  visit  their  daughter,  Mrs. 
WibeU,  but  explains  that  it  was  not  because  of  any  antipathy 
towards  his  daughter  or  objection  to  his  wife's  seeing  her,  but 
because  of  his  objection  to  her  daughter's  husband ;  and,  while 
he  admits  having  trouble  with  the  children,  he  denies  that  it 
was  brought  about  for  the  purpose  to  annoy  his  wife,  but  by 
the  children  themselves.     If  the  facts  denied  by  the  defendant 
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are  not  proved  by  the  evidence,  and  if  the  facts  denied  are  not 
consistent  with  the  reconciliation  the  defendant  seeks,  then 
the  plaintiff  has  no  ground  for  divorce  and  your  verdict  should 
be  for  defendant.  .... 

When  a  court  and  jury  are  called  upon  to  determine  whether 
lawful  cause  of  divorce  exists,  it  is  their  duty  to  consider  the 
evidence  with  all  carefulness  and  calnmess.  It  is  also  to  be 
borne  in  mind  that  the  object  of  the  law  in  allowing  a  divorce 
on  the  ground  of  cruelties  or  indignities  to  the  person,  is  not  to 
punish  the  defendant  for  past  offences,  but  to  deliver  plaintiff 
from  impending  danger,  or  to  deliver  her  from  indignities  so 
mortifying  and  humiliating  that  the  plaintiff  ought  not  in  reason 
to  be  compelled  longer  to  suffer  them.  Therefore  it  is,  if  the 
plaintiff  in  this  case  had  the  sufficient  remedy  in  her  own  hands 
for  the  evils  of  which  she  complains,  she  ought  not  to  be 
granted  the  remedy  of  law.  That  is  to  say,  if  all  the  conduct 
of  which  the  plaintiff  complains  was  induced  or  provoked  by 
the  misconduct  of  the  wife  herself,  and  could  have  been,  and 
could  now,  be  changed  by  kindness,  by  the  proper  bearing  of 
plaintiff  towards  the  defendant,  then  the  plaintiff  ought  not  to 
be  divorced.  But  on  the  other  hand,  if  the  plaintiff's  conduct 
toward  defendant  was  not  such  as  to  invite  the  treatment  of 
which  she  complains,  but  was  the  offspring  of  the  defendant's 
evil  mind  towards  his  wife,  then  the  inference  could  hardly  be 
drawn  that  the  remedy  was  in  her  own  hand,  and  if  her  griev- 
ances were  great  enough  to  constitute  a  lawful  cause,  the  rem- 
edy of  the  law  should  be  applied.  While  at  that  inquiry, 
gentlemen  of  the  jury,  it  is  your  duty  to  carefully  regard  the 
conduct  of  both  parties  as  it  appears  in  evidence.  You  should 
not  judge  either  of  these  parties  by  the  standard  of  ideal  per- 
fection or  occasional  excellence.  You  should  make  just  allow- 
ance for  the  weakness  and  imperfection  of  human  nature.  If 
upon  a  view  of  the  whole  case  you  find  that  the  facts  alleged 
by  the  plaintiff  are  true,  that  the  indignities  they  show  were 
not  invited  by  misconduct  on  the  part  of  the  plaintiff  herself, 
and  that  they  did  in  fact  render  her  condition  intolerable  and 
her  life  burdensome,  whereby  she  was  compelled  to  withdraw 
from  his  house  and  family,  your  verdict  should  be  for  the 
plaintiff.     Otherwise,  for  the  defendant. 

Now,  gentlemen  of  the  jury,  after  the  careful  and  thorough 
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discussion  of  this  case  by  the  counsel  for  the  parties,  it  is  not 
necessary  for  the  court  to  enter  into  a  discussion  of  it.  There  is 
but  one  part  of  the  evidence  to  which  I  will  call  your  attention 
particularly,  and  that  is  evidence  upon  which  the  plaintiff  relies 
as  establishing  the  charge  that  the  defendant  accused  her,  by 

innuendo,  of  infidelity 

[Now,  gentlemen  of  the  jury,  the  charge  that  is  alleged  to 
have  been  made  by  Mr.  Melvin  against  his  wife's  chastity  is 
one  of  the  most  serious  indignities  of  which  the  plaintiff  com- 
plains, and  it  is  likewise  one  of  the  most  serious  indignities  of 
which  a  wife  could  complain.  If  Mr.  Melvin  made  groundless 
innuendos;  in  other  words,  if  he  made  groundless  charges 
against  his  wife's  chastity,  it  is  almost  of  itself  a  ground  for 
divorce,  and  is  under  stricter  laws  than  those  under  which  the 
plaintiff  seeks  for  divorce  here.  It  is  held  of  itself  almost 
enough  to  warrant  divorce,  but,  although  it  may  not  of  itself 
be  sufBcient,  yet  if  those  charges  were  actually  made  by  Mr. 
Melvin,  and  he  continued  for  years  thereafter,  up  until  the 
time  of  their  separation,  to  put  other  indignities  upon  his  wife, 
although  of  a  minor  nature,  and  treat  her  with  austerity  and 
unkindness,  refusing  to  speak  to  her,  refusing  to  allow  her  to 
cohabit  with  him,  and  forbade  merchants  to  allow  her  to  get 
goods  on  his  credit,  and  disposing  of  the  cow  in  such  a  way  as 
to  humiliate  and  degrade  her  and  mortify  her,  these  things, 
taken  in  connection  with  the  charge  of  infidelity,  would  be 
suflBcient  grounds  for  divorce.  And,  therefore,  if  you  find  that 
these  charges  were  made  by  him,  and  that  he  was  also  guilty 
of  these  other  indignities,  and  this  course  of  conduct  following 
those  accusations  up  until  the  time  she  left  his  house,  you 
would  be  warranted  in  finding  a  verdict  in  favor  of  the  plaint- 
iff. But  on  the  other  hand,  if  these  remarks  do  not  fairly  bear 
the  meaning  put  upon  them  by  the  plaintiff ;  if  they  are  not  a 
charge  of  infidelity  on  the  part  of  the  wife  in  this  case,  but  are 
reconcilable  fau-ly  and  properly  with  minor  or  more  innocent 
meaning,  it  would  remove  from  the  plaintiff's  case  the  main 
prop  upon  which  it  stands,  and  I  would  not  be  inclined  to  think, 
and,  therefore,  I  charge  you,  that  if  those  charges  are  not  made 
implying  infidelity,  with  the  other  course  of  conduct  which 
has  been  detailed  here,  they  would  not  be  an  indignity  of  a 
character  which  would  warrant  the  granting  of  a  divorce.]  * 
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And  therefore,  it  is,  gentlemen  of  the  jury,  of  the  greatest  im- 
portance that  you  carefully  consider  that  branch  of  the  case 
and  that  you  determine  what  remarks  were  actually  made  by 
Mr.  Melvin  to  his  wife,  or  in  her  presence,  meaning  her ;  and 
if  you  find  that  those  remarks  T^ere  made  as  testified  to  by  her 
and  by  her  witnesses,  and  that  they  imply  a  charge  against  her 
chastity,  then  if  you  find  that  there  were  other  acts  of  indignity 
continuing  up  to  the  time  of  their  separation,  you  should  find 
in  favor  of  the  plaintiff ;  otherwise,  your  verdict  should  be  in 
favor  of  defendant  in  this  case 

Now,  gentlemen  of  the  jury,  I  shall  not  further  detain  you 
with  the  discussion  of  the  evidence  in  this  case,  [but  I  will  say 
to  you  again,  that  if  you  find  that  the  husband  was  guilty  of 
such  indignities  and  such  acts  as  are  charged  against  him,  in- 
cluding the  accusation  of  infidelity  against  his  wife,  your  ver- 
dict should  be  in  favor  of  the  plaintiff,]  *  unless  you  find  that 
the  conduct  of  which  he  was  guilty  was  provoked  by  the  mis- 
conduct of  the  wife  herself.  But  if  you  do  not  find  that  he 
did  charge  her  with  infidelity  towards  him,  then  your  verdict 
should  be  in  favor  of  the  defendant.  Or  if  you  find  that  what- 
ever he  did  was  provoked  by  the  wife's  own  misconduct,  and 
she  could  correct  the  ill  conduct  of  which  she  complained  by 
assuming  a  proper  demeanor  towards  her  husband,  then  your 
verdict  should  be  for  the  defendant.  You  will,  of  course,  un- 
derstand that  it  is  a  matter  of  the  greatest  importance  to  the 
parties  that  you  arrive  at  the  right  verdict.  You  will  there- 
fore, take  all  the  testimony,  from  the  beginning  to  the  end  of 
the  case,  and  consider  it  with  all  carefulness 

The  defendant  has  submitted  certain  requests  for  instruction, 
which  I  had  almost  forgotten : 

1.  The  court  is  respectfully  requested  to  instruct  the  jury 
that  under  the  libel  in  this  case,  mere  austerity  of  temper,  pet- 
ulant manner,  rudeness  of  language,  want  of  civil  attention, 
occasional  sallies  of  passion,  if  they  did  not  threaten  bodily 
harm  to  the  plaintiff,  would  not  warrant  them  in  finding  for 
the  libeUant. 

Answer :  This  is  afl&rmed. 

2.  If  the  libeUant  has,  by  her  own  conduct,  given  occasion 
for  the  grievances  of  which  she  complained,  or  provoked  the  acts 
or  words  alleged,  she  cannot  obtain  the  relief  prayed  for  in  this 
action. 
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Answer :  This  request  is  affirmed. 

8.  That  nnder  the  pleadings  and  evidence  in  this  case  the 
jury  have  but  one  question  to  determine,  to  wit :  Whether  the 
libellant  has  received  from  respondent  such  cruel,  barbarous 
and  inhuman  treatment,  unprovoked  and  not  occasioned  by 
her  own  conduct,  as  would  entitle  her  to  divorce  a  mensa  et 
thoro,  with  alimony  as  prayed. 

Answer :  This  request  is  denied.  It  is  sufficient  ground  for 
divorce  in  this  case  that  the  indignities  of  which  the  plaintiff 
complains  are  established  by  the  evidence.^ 

4.  That  under  the  law  and  evidence  in  this  case  the  prayer 
of  the  petitioner  must  be  denied,  since  the  cruelty,  if  any  is 
proven  in  this  case,  is  not  such  as  endangered  the  life  or  health 
of  the  plaintiff,  and  the  proof  does  not  show  actual  bodily  vio- 
lence, or  such  conduct,  acts,  or  threats  as  to  render  continued 
cohabitation  unsafe. 

Answer:  This  request  is  denied  on  the  branch  of  the  case 
charging  indignities.  The  law  is  well  stated  here,  if  the  plaint- 
iff relied  solely  on  the  cruel  treatment ;  but  the  plaintiff  relies 
abo  on  the  indignities  such  as  rendered  her  condition  intoler- 
able and  life  burdensome,  whereby  she  was  compelled  to  with- 
draw from  the  defendant's  house  and  family.  If  those  facts, 
those  indignities,  have  been  proven  under  the  evidence,  they 
are  sufficient  ground  for  divorce,  although  the  branch  charging 
cruelty  is  not  established  by  the  evidence,  and  we  have  with- 
drawn that  branch  from  your  consideration.* 

5.  The  court  is  also  respectfully  requested  to  charge  the  jury 
that  the  evidence  in  this  case  would  not  warrant  the  granting 
of  the  prayer  of  the  petitioner  on  the  ground  of  offering  such 
indignities  to  her  person  as  rendered  her  condition  intolerable 
and  life  burdensome,  and  compelled  her  to  withdraw  from  his 
home  and  family. 

Answer :  This  request  is  denied.  The  evidence  in  the  case 
is  submitted  to  you  to  say  whether  the  charge  made  by  the 
plaintiff  against  the  defendant,  of  such  indignities  as  did  render 
her  condition  intolerable  and  life  burdensome,  did  amount  to 
that  degree ;  and  if  they  did,  and  she  was  thereby  compelled 
to  withdraw  from  his  house  and  family,  your  verdict  should  be 
in  favor  of  the  plaintiff.^ 

The  jury  returned  a  verdict  in  favor  of  the  libellant,  the 
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plaintiff  in  the  issue.  A  rule  for  a  new  trial  having  been  dis- 
charged, judgment  was  entered  on  the  verdict,  and  the  court  en- 
tered a  final  decree  ordering  that  the  libellant  and  the  respondent 
be  separated  from  bed  and  board,  and  that  the  respondent  pay 
to  the  libellant  annually  the  sum  of  $156,  to  be  paid  quarterly 
from  the  date  of  the  decree,  for  her  support  and  maintenance, 
and  that  the  respondent  pay  the  costs.^ 

Thereupon  the  respondent  took  this  appeal,  specifying  that 
the  court  erred : 

1-8.  In  the  answers  to  defendant's  points.^  *•  ' 

4.  In  the  several  portions  of  the  charge  in  [  ]  * 

5.  In  not  calling  attention  to  the  fact  that  it  had  been  ad- 
mitted by  libellant  that  everything  necessary  for  her  welfare 
and  the  comfort  of  his  family  had  been  provided  by  the  defend- 
ant, in  connection  with  the  charge  referring  to  his  request  to 
the  merchants  not  to  trust  his  wife. 

6.  ^'  In  admitting  evidence  of  the  relations  existing  between 
respondent  and  his  children.  See  testimony,  pages  62,  53,  72, 
75,  82." 

7.  [A  specification  of  the  same  form  as  the  preceding.] 

8.  In  permitting  libellant  to  amend  her  bill  of  particulars  on 
the  trial,  and  in  admitting  testimony  under  the  same. 

9.  In  entering  the  final  decree.^ 

Mr.  TT.  S.  Cochran  (with  him  Mr.  J.  G.  WhUe),  for  the  ap- 
pellant. 

Counsel  cited :  Light  v.  Light,  17  S.  &  R.  276 ;  Sowers's 
App.,  89  Pa.  178 ;  Grove's  App.,  87  Pa.  447. 

Mr.  S.  ff.  Miller,  Mr.  Q.  A.  Gordon,  and  Mr.  K  P.  CHlles- 
pie,  for  the  appellee,  were  not  heard. 

Counsel's  brief  filed  cited:  May  v.  May,  62  Pa.  206;  Rich- 
ards V.  Richards,  87  Pa.  227 ;  Gordon  v.  Gordon,  48  Pa.  288 ; 
McClurg's  App.,  66  Pa.  866. 

Per  Citbiam: 

The  petition  of  Mrs.  Melvin,  on  which  this  proceeding  is 
based,  sets  forth  two  grounds  for  divorce  a  mensa  et  thoro, 
with  alimony,  viz. :  (1)  Cruel  and  barbarous  treatment  by  her 
husband,  endangering  her  life ;  (2)  such  indignities  to  her  per- 


Digitized  by  LjOOQIC 


MELVIN  V.  MELVIN.  16 

Opinion  of  the  Court. 

son  as  to  render  her  condition  intolerable  and  life  burdensome, 
and  thereby  force  her  to  withdraw  from  his  house  and  family. 

As  to  the  first  of  these  grounds,  the  learned  judge  rightly 
instructed  the  jury  that  the  evidence  was  insuflBcient  to  sustain 
the  charge  of  cruel  and  barbarous  treatment.  The  case  was 
therefore  submitted  to  them  on  all  the  evidence  bearing  on  the 
second  charge,  and  the  verdict  for  plaintiff  is  substantially  a 
finding  that  the  charge  is  true.  It  is  unnecessary  to  refer  to  the 
evidence  tending  to  prove  the  charge  as  set  forth  in  the  petition. 
Some  of  it  is  of  a  character  too  unsavory  for  quotation.  SuflBce 
it  to  say  there  was  an  abundance  of  evidence  to  warrant  the 
jury  in  finding  that  appellant  offered  such  indignities  to  the 
person  of  his  wife  as  to  render  her  condition  intolerable  and 
life  burdensome,  and  thereby  force  her  to  withdraw  from  his 
house  and  family.  It  therefore  follows  that  the  verdict,  and 
decree  based  thereon,  should  not  be  disturbed,  unless  the  result 
was  brought  about  by  error  in  the  rulings  of  the  court  below. 

The  specifications  of  error  are  nine  in  number.  The  subjects 
of  complaint  in  the  first  three  specifications  are  the  answers  to 
respondent's  third,  fourth,  and  fifth  points  for  charge.  These 
may  be  dismissed  by  saying  that,  in  view  of  the  evidence,  the 
answers  complained  of,  respectively,  were  entirely  proper. 

The  fourth  specification  alleges  error  in  the  portion  of  the 
general  charge  recited  therein.  We  fail  to  discover  any  error 
in  that  or  any  other  portion  of  the  charge. 

The  complaint  in  the  fifth  specification  is  that  the  court 
failed  to  call  attention  of  the  jury  to  an  alleged  admission  of 
UbeUant  to  the  effect  that  everything  necessary  for  her  welfare 
and  the  comfort  of  his  family  had  been  provided  by  her  hus- 
band, etc.  It  is  not  to  be  expected  that  the  court,  in  charging 
a  jury,  will  refer  specially  to  all,  or  even  to  any  considerable 
portion  of  the  evidence ;  nor  is  it  necessary  that  it  should  be 
done.  It  may  be  safely  assumed  that  the  jury,  who  have  heard 
the  testimony  and  admissions  of  the  parties,  have  not  forgotten 
the  same.  This  case  was  carefully  submitted  to  the  jury  on  all 
the  evidence.  They  were  instructed  "  to  take  all  the  testimony 
from  the  beginning  to  the  end  of  the  case,  and  consider  it  with 
all  carefulness,"  etc.    The  specification  is  wholly  without  merit. 

The  sixth  and  seventh  specifications  are  not  according  to 
role  and  therefore  are  not  entitled  to  further  notice. 
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There  was  no  error  in  permitting  the  libellant  to  amend  her 
bill  of  particulars  on  the  trial.  It  was  a  matter  within  the 
sound  discretion  of  the  court,  and  it  does  not  appear  that  the 
court  abused  its  discretion. 

The  final  decree  of  divorce,  as  prayed  for,  was  the  logical 
sequence  of  the  facts  established  by  the  verdict.  Without  dis- 
regarding the  verdict,  and  ignoring  the  charge  established  by  it, 
the  court  could  not  do  otherwise  than  enter  the  decree  com- 
plained of  by  appellant. 

Decree  affirmed ;  and  it  is  further  ordered  that 
appellant  pay  the  costs  of  this  appeal,  and  abo 
pay  to  appellee  $100  for  counsel  fees,  and  ex- 
penses connected  therewith. 


JOHN  G.  SCHUEY  v.  D.  W.  SCHAEFFER. 

APPEALS  BY  PLAINTIFF  AND  DEFENDANT  FBOM  THE  COURT 
OF  COMMON  PLEAS  OF  ARMSTRONG  COUNTY,  IN  EQUITY. 

Argued  October  17, 1S89— Decided  October  28,  1889. 

(a)  In  a  proceeding  by  bill  for  specific  performance  of  a  parol  contract 
for  the  sale  of  land,  it  was  found  upon  sufficient  evidence  that  the  con- 
tract had  been  entered  into,  possession  taken  by  the  plaintiff  in  pursu- 
ance thereof,  and  yaluable  improvements  made  by  him  upon  the  land. 

(b)  It  was  also  found  that  the  purchase  money  for  the  land  was  $100, 
payable  in  six  years  in  cash  or  coal ;  that,  though  coal  had  been  deliv- 
ered, the  purchase  money  had  not  been  settled  in  full,  yet  the  posses- 
sion taken  had  been  kept  continuously  for  14  years,  to  die  date  of  the 
filing  of  the  bill. 

1 .  In  such  case,  the  fact  that  the  purchase  money  was  not  settled  in  other 
transactions  between  the  parties  being  the  fault  of  the  defendant,  it  was 
not  error  to  decree  specific  performance,  a  deed  to  be  executed  and  de- 
livered to  the  plaintiff  upon  payment  of  the  purchase  money  due. 

Before  Sterrett,  Green,  Clark,  Williams,  McCollum 
and  Mitchell,  JJ. 

Nos.  232,  233  October  Term  1889,  Sup.  Ct. ;  couit  below. 
No.  24  December  Term  1881,  C.  P.  in  Equity. 
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On  September  12, 1881,  John  George  Schuey  filed  a  bill  in 
equity  against  John  Scott,  to  enforce  specific  performance  of  a 
contract  for  the  sale  of  a  lot  of  ground  in  Kittanning  borough. 
The  biU  averred: 

That  the  plaintiff  (1)  purchased  of  the  defendant  a  lot  de- 
scribed, in  the  year  1867,  for  which  he  was  to  pay  the  sum  of 
$100,  (2)  "and  did  pay  the  same  in  full;"  that  the  lot  was 
marked  out  and  exclusive  possession  taken  by  him,  and  a  dwell- 
ing house,  stable,  and  other  valuable  improvements  made  there- 
on ;  that  he  had  resided  on  said  lot  since  his  purchase,  and  the 
contract  had  been  so  far  executed  as  to  render  it  inequitable  to 
rescind  the  same,  nor  could  the  plaintiff  be  compensated  in  dam- 
ages ;  that  (3)  he  had  frequently  appUed  to  the  defendant  to 
execute  and  deliver  to  him  a  deed  for  the  lot,  but  the  defendant 
had  neglected  and  refused  so  to  do,  etc. ;  praying,  etc. 

The  defendant  answered  denying  the  averments  of  the  first, 
second,  and  third  paragraphs  of  the  bill  "  as  therein  alleged ; " 
denying,  further,  that  by  writing  signed  by  himself  or  agent,  he 
ever  sold  or  agreed  to  sell  the  lot  to  the  plaintiff,  and  that  said 
plaintiff  ever  made  and  put  upon  the  lot  any  improvements 
that  could  not  be  compensated  for  in  damages ;  praying,  etc. 

The  cause  being  put  at  issue  by  replication,  it  was  referred 
to  Mr.  Calvin  Rayhum^  as  examiner  and  master,  who  made  a 
report  finding  that  Schuey  and  Scott,  having  made  a  parol 
agreement  for  the  sale  and  purchase  of  the  land  described  in 
the  bill,  and  Schuey  having  gone  into  possession  and  made  valu- 
able improvements  thereon  and  paid  all  the  purchase  money,  he 
was  entitled  to  a  decree  for  specific  performance  of  the  contract 
according  to  the  tenor  and  effect  thereof.  A  decree  was  recom- 
mended accordingly. 

Pending  the  proceeding  before  the  master,  the  defendant  had 
died,  when  his  death  was  suggested  and  D.  W.  Schaeffer,  his 
administrator,  substituted. 

To  the  report  of  the  master  the  defendant  filed  exceptions. 
These  exceptions,  being  overruled  by  the  master,  were  renewed 
in  court,  and  after  argument  were  disposed  of  by  the  opinion  of 
White,  P.  J.,  40th  district,  presiding : 

The  plaintiff,  by  his  bill,  seeks  to  enforce  specific  performance 
of  a  parol  contract  for  the  sale  of  a  certain  piece  of  ground  in 
Vol.  cxxx — 2 
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the  borough  of  Kittanning.  The  recitals  of  the  bill  are  brief. 
The  plaintiff  avers  that  in  1867,  he  purchased  of  John  Scott, 
the  defendant,  a  lot  containing  ninetynsix  perches  fronting  on 

tlie  Allegheny  Valley  railroad, for  which  he  was  to  pay 

$100 ;  that  he  paid  the  same  in  full ;  that  the  land  was  marked 
out  and  exclusive  possession  taken  and  a  dwelling  house,  stable 
and  other  valuable  improvements  made  thereon ;  that  the  plaint- 
iff has  resided  in  the  house  built  on  the  lot  ever  since  the  pur- 
chase, and  that  the  contract  has  been  so  far  executed  as  to  make 
it  inequitable  to  rescind,  and  that  he  could  not  be  compensated 
in  damages. 

The  answer  of  the  defendant  is  not  as  full,  complete  and  pos- 
itive, to  the  material  averments  of  the  plaintifFs  bill,  as  good 
equity  pleading  would  require,  when  a  defendant  has  a  good 
defence.     The  effect  of  this  we  will  briefly  discuss  hereafter. 

It  is  no  longer  necessary  to  question  that  a  parol  contract 
can  be  enforced  for  the'  sale  of  real  estate,  notwithstanding  the 
statute  of  frauds,  and  that  a  bill  in  equity  can  be  maintained 
for  its  enforcement.  To  cite  Hie  cases  establishing  this  doc- 
trine would  appear  to  be  an  affectation  of  expertness  at  case 
hunting.  While  such  a  contract,  then,  can  be  enforced,  we 
must  carefully  consider  the  rules  within  which  it  must  be  brought. 
It  is,  in  the  first  instance,  necessary  for  the  court  to  determine 
as  a  question  of  law  whether  the  evidence  is  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute:  Overmeyer  v. 
Koerner,  81*  Pa.  517 ;  Irwin  v.  Irwin,  34  Pa.  525.  To  estab- 
lish such  a  contract,  its  terms  must  be  shown  by  full,  complete, 
satisfactory  and  indubitable  proof ;  the  evidence  must  define 
the  boundaries  and  fix  the  consideration ;  exclusive  and  notori- 
ous possession  must  have  been  taken  under  it,  and  continu- 
ously maintained ;  and  the  contract  must  have  been  so  far  in 
part  performed  that  compensation  in  damages  would  be  inade- 
quate, and  rescission  inequitable  and  unjust :  Anderson  v.  Brin- 
ser,  129  Pa.  376;  Hart  v.  Carroll,  85  Pa.  508.  The  late  case 
of  Jamison  v.  Dimock,  95  Pa.  52,  recognizing  the  rule  we  have 
indicated,  has  also  stated  that  the  equities  of  a  vendee  by  parol, 
may  rest  on  other  equally  available  grounds.  Of  course  such 
equitable  grounds  must  be  tantamount,  we  apprehend,  to  the 
taking  of  actual  possession,  the  making  of  improvements  and 
the  inability  to  gain  adequate  compensation  otherwise  than  by 
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performance.  Following  the  rule,  however,  we  have  stated, 
let  us  see  what  evidence  the  plaintiff  has  produced  to  support 
his  bill. 

The  plaintiff  himself  testifies,  and  having  been  examined 
while  the  defendant  was  still  living,  he  is  a  competent  witness. 
He  says,  substantially,  that  he  had  a  verbal  bargain  with  Scott 
about  it  in  May,  1867.  He  describes  the  land  as  the  same  he 
pointed  out  to  Mr.  Whitworth,  who  made  a  survey  of  it  in 
August,  1881.  He  says  the  price  agreed  upon  was  $100,  no 
more,  no  less ;  that  he  took  possession  the  fall  of  that  year ; 
that  he^was  to  pay  him  as  he  pleased;  that  if  he  could  not  pay 
him  in  six  years  without  interest,  he  could  pay  him  in  fifteen ; 
that  he  could  pay  him  with  coal  or  money  or  anything  else ; 
that  after  he  took  possession,  in  September,  1867,  he  built  a 
frame  two-story  house,  furnishing  all  the  materials,  and  hiring 
John  Scott,  the  defendant,  tp  build  it ;  that  this  house  cost  him 
about  $1,800 ;  that  he  put  up  other  buildings,  and  fenced  the 
lot ;  that  he  built  the  fence  in  1868 ;  that  Mr.  Scott  showed 
him  where  to  put  the  fence  all  around  the  lot ;  that  he  paid 
Mr.  Scott  for  his  work  on  the  house ;  that  the  stable  was  built 
on  the  ground  adjoining  that  the  plaintiff  originally  bought; 
that  Scott  told  him  that  if  the  lot  he  first  sold  him  was  not 
enough,  he  would  give  him  more ;  and  that  in  pursuance  of 
this  contract  with  the  defendant,  he  erected  his  stable  on  the 
ground  the  defendant  told  him  to  take  in  addition  to  what  he 
originally  pointed  out.  The  plaintiff  further  testifies  that  he 
took  possession  of  the  whole  of  this  land  in  pursuance  of  this 
contract  with  the  defendant,  immediately  after  it,  made  the 
improvements,  and  has  been  on  it  ever  since.  The  plaintiff 
further  claims  that  he  paid  the  entire  purchase  money  in  coal 
and  cash  furnished  to  the  defendant. 

— The  court  here  reviewed  and  discussed  the  testimony  of 
other  witnesses  sustaining  the  case  made  by  the  plaintiff's  tes- 
timony, and  proceeded : 

Mrs.  Catherine  Schuey,  the  wife  of  the  plaintiff,  testifies  that 
after  Mr.  Scott  sold  the  land  to  her  husband,  Scott  and  her 
husband  came  into  Scott's  shop,  in  which  they  were  living,  and 
said  "  Mrs.  Schuey  and  grandpap,  I  have  sold  Schuey  a  nice 
piece  of  land  and  cheap,  too,  for  f  100,  without  interest,  and  six 
years  to  pay  it ;  if  he  could  not  pay  in  six  years,  could  pay  in 
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fifteen He  said  the  land  was  up  on  the  hill.    Scott 

pointed  up  the  hill  from  the  shop  and  said  he  had  sold  a  piece 
of  land.  We  were  at  the  shop  when  he  pointed  up  the  hill. 
He  pointed  toward  the  place  where  our  present  house  is.  He 
said  the  property  was  to  be  from  centre  of  railroad  100  feet 
deep  into  the  hill,  and  45  feet  wide  along  the  railroad.  He  said 
the  whole  place  was  to  be  45  feet  wide.  Upon  the  hill  it  was 
to  run  to  Judge  BuflBngton's  land.  I  cannot  tell  whose  land 
was  to  run  on  the  lower  side.  John  Scott  said  it  was  to  run  on 
the  lower  side  to  John  Steinmet's ;  on  the  upper  or  northern 
side  it  was  to  run  to  Bufi^gton's  land.  I  saw  Mr.  Whitworth 
measure  the  land.  I  was  in  the  yard  at  the  time  when  Scott 
showed  Schuey  the  lines  around  the  place.  This  was  after 
we  had  built  the  house.  Mr.  Whitworth  went  to  the  same 
place  Scott  pointed  out  to  Schuey,  of  which  I  have  spoken. 
Scott  built  the  house  for  us.  Schuey  got  him  to  build  it.  Mr. 
Williard  built  the  stable  for  Mr.  Schuey."  She  further  states 
that  they  have  lived  in  tlie  property  since  1867,  occupying  to 
the  lines  to  which  they  now  claim.  Then,  she  further  says : 
"  At  first  we  bought  the  land  where  the  house  is  and  then  found 
we  had  not  enough  and  asked  him  for  some  more  for  the  stable 
and  kitchen.  And  he  said  what  you  ask  me  for ;  take  so  much 
you  want  and  build  where  you  want.    This  was  after  the  house 

was  built,  may  be  one  or  two  years Scott  showed  us 

where  to  put  the  stable.  I  asked  Scott  several  times  for  the 
deed,  but  one  morning  he  said  that  when  he  came  back  from 
Virginia  he  would  give  us  a  deed  and  would  settle  and  make 
everything  right  with  us."  She  further  testifies  to  making  sev- 
eral payments  on  the  lot. 

Notwithstanding  the  objections  of  the  defendant  to  the  com- 
petency of  the  plaintiff  and  his  wife,  we  think  they  are  compe- 
tent, because  their  testimony  was  taken  while  the  defendant 
was  alive  and  appeared  by  counsel  and  cross-examined. 

But  little  testimony  has  been  offered  by  the  defendant  con- 
tradicting the  fact  of  the  sale,  and  none  whatever  contradicting 
the  plaintiff  as  to  being  in  possession  ever  since  the  alleged  pur- 
chase in  1867.  The  bulk  of  the  testimony  of  the  defendant  is 
directed  to  rebut  the  claim  of  the  plaintiff  as  to  the  expense  of 
the  house  and  building,  and  as  to  tiie  fact  of  actual  payment  of 
the  purchase  money. 
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The  defendant's  answer,  as  we  remarked,  is  somewhat  evasive. 
While  the  averment  in  the  first  paragraph  of  the  plainti£Fs  bill 
states  the  property  purchased,  the  second  avers  actual  payment, 
the  taking  possession  and  erecting  the  improvements,  and  that 
he  cannot  be  compensated  in  damages ;  and  the  third  recites 
that  he  has  frequently  applied  to  the  defendant  for  a  deed  in 
pursuance  of  the  contract,  which  has  been  refused.  The  an- 
swer of  the  defendant  to  these  is  somewhat  evasive.  To  the 
first  he  replies:  "I  deny  the  averments  contained  in  the  first 
paragraph  of  the  plaintifiPs  bill  as  therein  alleged."  The  second 
is  in  the  same  form,  and  so  also  the  third ;  while  the  fourth  para- 
graph of  the  answer  denies  that  the  defendant  ever  signed  any 
writing  by  himself  or  agent,  selling  or  agreeing  to  sell  the 
ground  described  in  the  plainti£Fs  bill,  to  him. 

It  is  quite  true,  in  a  bill  for  specific  performance  of  a  parol  con- 
tract for  the  sale  of  real  estate,  the  plaintiff  must  make  it  out 
by  evidence,  coming  up  to  the  standard  of  the  rule  for  such 
cases ;  yet  when  the  plaintiff  has  been  specific  in  his  averments 
about  the  contract,  the  failure  of  Hie  defendant  to  fully  deny 
the  terms  as  stated,  will  be  a  most  pregnant  circumstance  to  be 
considered  when  inquiring  whether  the  matters  claimed  by  the 
plaintiff  ever  occurred.  An  answer  must  be  full  and  perfect  to 
all  the  material  allegations  in  the  biU ;  it  must  confess,  avoid, 
deny  or  traverse  all  the  material  parts  of  it.  To  so  much  of 
the  bill  as  is  necessary  and  material  for  the  defendant  to  answer, 
he  must  speak  directly  and  without  evasion,  and  he  must  not 
merely  answer  the  several  charges  literally,  but  he  must  confess 
or  traverse  the  substance  of  each  charge :  Brightiy's  Eq.,  §  677. 
The  rule  is  laid  down  clearly  in  Pusey  v.  Wright,  31  Pa.  396  : 
^^U  a  contract  be  set  forth,  and  the  defendant  be  called  on  to 
answer,  a  denial  that  it  exists,  modo  et  forma,  would  not  be 
good,  according  to  chancery  practice,  for  this  is  subject  to  the  im- 
plication that  it  existed  in  some  other  form.  To  avoid  this,  the 
defendant  should  state  how  it  existed  and  wherein  it  had  no 
existence."  This  rule  has  not  been  observed  in  the  defendant's 
answer,  nor  are  we  enlightened  by  the  testimony  of  the  defend- 
ant in  the  case.  It  appears,  however,  that  after  these  proceed- 
ings were  instituted  and  progressed,  the  defendant  died.  When 
he  made  his  answer,  however,  he  was  in  full  life  and  his  failure 
to  deny  the  averments  of  the  plaintiff,  if  they  were  not  in  fact 
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true,  is  an  element  proper  to  be  considered  with  the  other  evi- 
dence in  the  case. 

In  fiew,  then,  of  the  evidence  we  have  briefly  epitomized, 
together  with  the  paucity  of  evidence  from  the  defendant  in 
denial,  we  entirely  agree  with  the  master  in  his  finding  that 
there  was  a  contract  of  purchase  and  sale  between  the  parties 
for  so  much  of  the  land  as  is  described  as  being  45  feet  by  100 
feet,  on  which  the  house  and  some  of  the  out-buildings  are 
erected,  so  far  executed  that  it  would  now  be  inequitable  to 
rescind  it.  As  to  the  balance  of  the  ground  claimed  by  the 
plaintiff,  we  are  not  so  clear.  We  would  hesitate  to  direct  a 
conveyance  for  that,  were  it  not  for  the  satisfactory  evidence 
that  this  part  of  the  ground  has  also  been  improved  by  the  plaint- 
iff by  the  erection  of  a  stable  thereon.  This  stable,  it  would  ap- 
pear from  the  evidence,  was  erected  with  the  knowledge  of  the 
defendant  and  he  also  actually  pointed  out  the  ground  to  the 
plaintiff  on  which  he  was  to  build  and  on  which  it  was  actually 
built  and  thereafter  occupied,  thus  including  that  portion  of  the 
lot  in  the  original  purchase ;  the  plaintiff  claiming  that  by  the 
original  purchase  for  the  $100,  he  was  to  have  the  lot  first  de- 
scribed and  what  more  was  necessary,  immediately  adjoining 
it,  for  his  buildings.  These  facts  would  estop  the  defendant 
from  denying  the  plaintiff's  title  to  that  portion  of  the  ground. 
"  Where  one  advises  and  encourages  another  to  enter  upon  land 
and  invest  money  or  expend  labor,  assuring  him  that  he  will 
thereby  acquire  title,  he  cannot  call  in  question  such  title:" 
Woodward  v.  Tudor,  81*  Pa.  382.  This  is  so,  although  the  en- 
couraging party  acted  in  ignorance  of  his  own  rights.  It  is  but 
the  reiteration  of  a  doctrine  well  established  by  the  authorities, 
and  repeated  in  Putnam  v.  Tyler,  117  Pa.  686. 

Even  if  there  had  been  but  a  gift  of  the  land  on  which  the 
stable  was  erected,  and  the  defendant  encouraged  the  plaintiff 
to  take  possession  and  make  valuable  improvements  upon  it,  he 
would  be  estopped  from  asserting  any  title  as  against  the  plaint- 
iff. C.  J.  Gibson  says,  in  Rerick  v.  Kern,  14  S.  &  R.  271  : 
"  But  a  license  may  become  an  agreement  on  valuable  considera- 
tion; as,  where  the  enjoyment  of  it  must  necessarily  be  preceded 
by  the  expenditure  of  money,  and  when  the  grantee  has  made 
improvements  or  invested  capital  in  consequence  of  it,  he  has 
becom^  a  purchaser  for  a  valuable  consideration.     Such  a  grant 
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is  a  direct  encouragement  to  expend  money,  and  it  would  be 
against  all  conscience  to  annul  it,  as  soon  as  the  benefit  expected 
fi-om  the  expenditure  is  beginning  to  be  perceived."  This  is 
the  doctrine,  also,  of  Young  v.  Glendenning,  6  W.  609.  These 
cases  are  expressly  approved  in  Big  Mountain  Imp.  Co.'s  App., 
54  Pa.  371 ;  and  in  Troxell  v.  Lehigh  Iron  Co.,  42  Pa.  518.  So 
also,  in  Richards  v.  Elwell,  48  Pa.  363 ;  Moss  v.  Culver,  64  Pa. 
424 ;  Graham  v.  Craig,  81*  Pa.  465. 

But  it  is  complained  that  the  plaintiff's  bill  does  not  embrace 
a  description  of  all  the  lands  for  which  he  prays  a  decree  of 
specific  performance.  This  appears  to  be  true.  The  evidence 
submitted,  however,  before  the  master,  embraced  all  the  land 
the  plaintiff  seeks,  and  shows  he  was  in  the  actual  possession 
of  it  since  the  improvements  were  made  on  it.  We  have  thus 
the  whole  subject  before  us.  It  is  true,  our  equity  practice  is 
controlled  by  particular  rules,  as  well  as  that  of  our  law  courts. 
While  we  would  not  relax,  unnecessarily,  these  rules,  it  was 
well  said  by  Chief  Justice  Lowrie,  in  Troxell  v.  Lehigh  Co., 
supra :  "  We  must  not  make  precision  of  practice  of  more"  value 
than  justice,"  and  courts  have  often  said  so.  We  have  just 
happened  on  a  case  where  Lord  Mansfield  declares  his  disap- 
probation of  "  objections  "  which  have  no  relation  to  the  merits 
of  a  cause :  Ross  v.  Johnson,  5  Burr.  2827 ;  and  the  Romans 
had  a  standing  maxim  in  their  law  that  legal  forms  yield  to  the 
evident  equity.  Then,  again,  Danzeisen's  App.,  73  Pa.  65, 
where  a  bill  had  been  dismissed  because  it  alleged  a  trust,  and 
the  evidence  failed  to  establish  it  at  nisi  prius,  the  Supreme 
Court  reversed,  being  of  opinion  the  facts  showed  a  mortgage, 
though  the  bill  contained  no  allegation  to  that  effect,  in  order  to 
do  equity  and  teach  the  justice  of  the  case,  saying: "  We  cannot 
turn  the  plaintiff  out  of  court  by  reason  of  the  inappropriate 
terms  used  in  the  bill,  indicating  a  trust  instead  of  a  mortgage." 
So  also,  in  Postlethwaite's  App.,  68  Pa.  477,  Justice  Shars- 
WOOD  says,  "  It  is  evident  that  the  jurisdiction  of  the  court 
having  attached,  by  the  presentation  of  the  petition,  it  had 
entire  control  of  the  subject  that  a  court  of  equity  would  have. 
Having  all  the  parties  before  it,  it  can  and  ought  to  make  such 
decree  as  law  and  equity  would  require,  and  which  will  be  bind- 
ing upon  all."  So  we  have  the  parties  before  us  and  all  their 
case.     We  will  endeavor,  therefore,  to  end  all  their  disputes 
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touching  this  subject  matter,  in  this  proceeding.  We  are  of 
opinion,  therefore,  the  plaintiff  is  entitled  to  a  decree  for  a  con- 
veyance of  the  land  contained  within  the  lines  of  the  draft 
made  by  Mr.  Whitworth,  and  which  are  recited  in  the  decree 
which  we  have  directed  to  be  drawn  up. 

While  we  find,  for  the  reasons  stated,  that  the  plaintiff  is 
entitled  to  specific  performance  and  to  a  conveyance  for  the 
land,  we  cannot  agree  with  the  finding  of  the  master,  that  the 
plaintiff  has  also  paid  all  the  purchase  money.  By  the  terms 
of  the  contract  he  was  to  pay  the  defendant  in  cash  and  coal. 
It  is  in  evidence  the  plaintiff  was  digging  coal,  after  he  bought 
this  land,  and  delivered  some  to  the  defendant,  some  to  other 
parties,  the  defendant  lifting  the  money.  This  continued  from 
1867  up  to  1870  or  1871.  It  was  out  of  these  transactions  the 
plaintiff  contends  he  had  paid  the  purchase  money.  It  is  in 
evidence,  however,  that  to  No.  830  March  Term  1874,  the 
plaintiff  sued  the  defendant  to  recover  for  coal  delivered  in 
pui'suance  of  his  contract  with  defendant.  In  this  action,  the 
plaintiff  filed  a  statement  of  many  items  of  coal  and  other  ti*ans- 
actions  fi*om  1867  to  1870.  This  case  was  tried  in  December, 
1876,  in  which  the  plaintiff  recovered  judgment  for  ^35.41, 
which  was  subsequently  collected  by  execution  in  full.  By  an 
inspection  of  the  record  and  the  testimony  in  that  case,  we 
cannot  doubt  that  the  plaintiff  recovered  from  the  defendant 
for  all  the  coal  he  had  delivered  to  him  or  for  him  to  other 
parties.  In  his  testimony,  the  plaintiff,  on  his  cross-examina- 
tion, said,  in  answer  to  the  question :  "  Do  you  know  what 
amount  of  coal  you  delivered  to  Scott  or  upon  his  order  for  or 
on  account  of  the  purchase  money  of  the  alleged  land  pur- 
chase ? "  A.  "  I  cannot  tell  you  that  for  sure,  because  they 
are  all  up  at  the  court  house  in  the  suit  that  was  tried  between 
Scott  and  me.  Not  all  the  coal  that  Scott  got  was  not  included 
in  that  account.  The  extra  coal  was  not  in.  By  the  extra  coal, 
I  mean  the  slack  and  nut  coal.  The  slack  and  nut  coal  was 
not  included  in  the  account  at  the  court  house."  Q.  "  Have 
you  any  account  of  the  amount  of  slack  and  nut  coal  which 
you  call  extra  coal,  which  was  delivered  to  Scott  or  upon  his 
order?"  A.  "I  had,  but  it  is  lost."  Q.  "Do  you  recollect 
the  times  of  the  delivery  of  the  slack  or  nut  coal,  or  extra  coal, 
or  the  persons  to  whom  the  salhe  was  delivered?"     A.  "Scott 
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got  the  nut  and  slack  from  me  from  the  beginning  to  the  last. 
I  do  not  recollect  the  dates.  John  Wick  got  some.  Mr.  Wohl 
got  some.  Anton  Hirtenburg  got  some.  I  do  not  know  wheth- 
er Flinn  got  any  or  not.  Bill  Hill  got  some  and  John  West- 
wood.    Westwood  didn't  pay  yet." 

Now,  by  looking  at  the  plaintiff's  account  filed  to  the  case 
tried  in  1876,  all  these  parties  are  named  as  having  received 
coal  between  the  dates  indicated.  There  are  also  items  against 
the  defendant  for  slack  coal  delivered  to  him.  It  appears, 
then,  that  the  case  tried  in  1876,  settled  all  the  moneys  coming 
to  the  plaintiff  from  the  defendant  for  coal  delivered.  At  all 
events,  it  embraced  all  their  coal  transactions  and  cash  accounts 
between  1867  and  1871.  In  Hibshman  v.  Dulleban,  4  W.  191, 
the  doctrine  of  the  Duchess  of  Kingston's  Case,  11  St.  T.  261, 
is  fully  recognized.  The  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point,  is  good  as  a  plea  in  bar ;  or, 
as  evidence  conclusive  between  the  same  parties  in  the  same  mat- 
ter directly  in  another  court.  "  Whatever  was  claimed  by  the 
narr  and  could  have  been  tried  in  the  former  suit  between  the 
parties,  is  presumed  to  have  been  included  in  a  general  settle- 
ment thereof,  and  the  burden  of  proof  is  upon  the  party  alleg- 
ing otherwise : "  Moser  v.  Trust  Co.,  2  Cent.  R.  808.  To  the 
same  effect  are  the  utterances  of  Head  v.  Meloney,  111  Pa.  99. 
We  are  of  opinion,  therefore,  that  the  coal  and  other  transactions 
resulting  in  an  indebtedness  by  the  defendant  to  the  plaintiff, 
out  of  which  the  purchase  money  was  to  be  paid  for  this  land, 
were  settled,  or  are  presumed  to  have  been  settled,  in  the  case 
tried  between  them  in  1876. 

We  are  also  persuaded  to  this  conclusion  by  the  declaration 
of  this  court,  through  Judge  Boggs.  On  January  18, 1877, 
the  defendant,  Scott,  presented  a  petition  to  Judge  Boggs,  re- 
citing certain  judgments  he  held  against  the  plaintiff  and  asked 
that  they  be  credited  upon  the  judgment  recovered  in  330 
March  Term  1874.  This  was  refused  in  an  opinion  by  Judge 
Boggs,  saying :  "  In  view  of  the  evidence  given  on  the  trial 
of  the  cause  tending  to  show  that  the  purchase  money  of  a  cer- 
tain lot  of  ground  was  embraced  in  the  claim  sued  for  and  re- 
covered in  this  case,  and  had  been  applied  as  payment  of  such 
purchase  money  as  alleged  by  the  plaintiff,  while  the  defendant 
alleged  he  had  never  sold  the  ground  to  the  plaintiff  or  his 
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wife,  which  the  plaintiff  contended  he  did  sell  to  him  and  con- 
tended the  purchase  money  was  paid,  but  sued  for  and  recov- 
ered in  this  case,  to  save  it  from  the  statute  of  limitations,  this 
controversy  respecting  the  sale  and  purchase  of  a  lot  of  ground 
has  never  been  settled,  either  by  the  parties  or  by  law,'*  there- 
fore, l^e  application  to  make  the  set-off  was  refused.  We  are, 
therefore,  of  the  opinion,  before  the  plaintiff  is  allowed  to  lift 
the  deed,  which  we  will  direct  the  defendant's  administrator 
to  make,  the  purchase  money  should  be  paid.  It  appears  to 
us,  from  the  evidence,  the  purchase  money  was  to  have  been 
paid  in  six  instalments  from  May,  1867.  This  would  be  $16.66 
a  year.  The  interest,  therefore,  on  this  would  amount  to 
$112.92.  We  will  direct,  therefore,  the  following  decree  to 
be  made.  We  think  this  is  a  proper  case  tx>  divide  the  costs 
between  the  parties.  It  was  in  the  power  of  the  plaintiff  to 
have  allowed  a  credit  for  the  purchase  money  on  the  case  tried 
between  the  parties  in  1876,  or  to  have  paid  it  into  court  since ; 
in  this  proceeding  the  defendant  is  also  in  fault  in  not  deliver- 
ing or  offering  a  deed.  DuU's  App.,  113  Pa.  610,  is  in  point 
as  to  costs. 

And  now,  to  wit,  August  80, 1889,  a  deed  to  be  made  by  the 
defendant's  administrator  for  the  land  indicated  by  the  lines  of 
the  Whitworth  draft  and  to  be  filed  in  court,  to  be  lifted  there- 
from by  the  plaintiff  upon  payment  of  the  sum  of  $212.92. 
Upon  failure  of  the  plaintiff  to  pay  such  sum  within  three 
months  from  this  date,  the  defendant  may  proceed  for  its  collec- 
tion. It  is  further  directed,  that  the  costs  of  this  proceeding 
be  equally  divided  between  the  plaintiff  and  the  defendant's 
estate.     A  decree  will  be  formally  drawn  up  accordingly. 

A  formal  decree  in  accordance  with  the  foregoing  opinion 
having  been  entered,  the  plaintiff  took  the  appeal  to  No.  232, 
specifying  in  substance  that  the  court  erred,  inter  alia : 

3.  In  finding  that  the  purchase  money  for  the  lot  had  not  been 
paid  by  the  plaintiff. 

4.  In  decreeing  that  the  deed  ordered  should  be  lifted  only 
upon  payment  of  $212.92,  with  interest  from  the  date  of  the 
decree. 

5.  In  directing  that  the  costs  be  divided  between  the  parties. 
The  defendant's  administrator  took  the  appeal  to  No.  233, 

specifying  in  substance  that  the  court  erred,  inter  alia : 
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4.  In  not  finding  that  the  collection  of  the  full  amount  of  the 
judgment  for  the  coal  account  was  a  rescission  of  the  alleged 
contract. 

6.  In  not  finding  that  the  improyements  placed  upon  the  land 
were  of  such  a  character  that  the  plaintiff  could  readily  be  com- 
pensated in  damages. 

7.  In  finding  that  the  plaintiff  was  entitled  to  a  decree  of  spe- 
cific performance,  and  in  decreeing  a  conveyance  for  the  land. 

Mr.  K  L.  Golden  (with  him  Mr.  E.  S.  Golden),  for  Mr. 
Schuey. 

Counsel  cited :  (1)  1  Daniel's  Ch.,  3d  Am.  ed.,  259,  861,  739, 
860 ;  High  v.  Butte ,  10  Yerg.  385 ;  Story's  Eq.  PL,  759 ;  1  Madd. 
Ch.,  879 ;  Naglee's  Est.,  52  Pa.  154 ;  8  Greenl.  Ev.,  §  285 ;  Pu- 
sey  V.  Wright,  81  Pa.  395 ;  Brightly's  Eq.,  490,  494,  §§  676-7, 
723;  Everhart's  App.,  106  Pa.  349.  (2)  Willard  v.  Tayloe,  8 
WalL657. 

Mr.  M.  F.  Lea%on  (with  him  Mr.  J.  H.  McCain)^  for  Mr. 
Schaeffer,  admr. 

Counsel  cited :  (1)  Sands  v.  Arthur,  84  Pa.  481 ;  Hamner  v. 
Griffith,  1  Gr.  196 ;  Pearsoll  v.  Chapm,  44  Pa.  12 ;  Hart  v.  Car- 
roll, 85  Pa.  510 ;  Bowers  v.  Bowers,  95  Pa.  480 ;  McKowen  v. 
McDonald,  43  Pa.  441 ;  Overmeyer  v.  Koerner,  81*  Pa.  522 ; 
Moore  V.  Small,  19  Pa.  469.  (2)  Hedge's  App.,  63  Pa.  277 ; 
Coleman  v.  Ross,  46  Pa.  184;  VoUmer's  App.,  61  Pa.  118; 
Troxell  v.  Iron  Co.,  42  Pa.  517 ;  Danzeisen's  App.,  78  Pa.  65. 

SCHUEY'S  APPEAL. 

Per  Curiam: 

The  learned  master's  findings  of  fact  were  all  approved  by  the 
court  below,  except  the  finding  that  the  purchase  money  was 
fully  paid.  An  examination  of  the  evidence,  master's  report, 
and  very  elaborate  opinion  of  the  learned  judge  of  the  Common 
Pleas,  has  satisfied  us  that  the  latter  was  correct  in  finding  that 
the  purchase  money  was  not  actually  paid  to  the  appellee. 

It  is  unnecessary  to  refer  specially  to  the  facts  upon  which 
the  decree  for  specific  performance  is  based.  They  are  fully 
presented  in  the  report  of  the  master  and  opinion  of  the  learned 
judge.  In  view  of  all  the  facts,  the  decree  is  just  and  equitable, 
and  should  not  be  disturbed. 
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schaeffer^s  appeal. 

Pbb  Curiam: 

For  reasons  briefly  suggested  in  opinion  disposing  of  Schuey's 
Appeal,  we  think  the  decree  should  not  be  disturbed.  The  facts 
in  connection  with  the  non-payment  of  the  purchase  money,  as 
found  by  the  court  below,  ought  not  to  operate  as  a  rescission 
of  the  parol  contract.  The  purchase  money  was  never  actually 
paid,  and  it  was  the  fault  of  the  appellee  that  it  was  not  settled 
in  other  transactions  between  the  parties.  We  are  unable  to  see 
that  appellant  has  any  just  reason  to  complain. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs 
of  appellant. 


JOSEPH  GASKILL  v.  EBEN  CRAWFORD  ET  AL. 

APPEAL  BY  DEFENDANTS  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  ARMSTRONG  COUNTY. 

Argued  October  17,  1889— Decided  October  28, 1880. 

Neither  appeal  nor  writ  of  error  will  lie  to  the  refosal  of  the  court  below 
to  open  a  judgment  regularly  entered  upon  the  verdict  of  a  jury: 
Lamb's  App.,  89  Pa.  407. 

Before  Sterrett,  Green,  Clark,  Williams,  McCollum 
and  Mitchell,  J  J. 

No.  237  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  182 
September  Term  1886,  C.  P. 

On  July  18, 1883,  an  action  in  assumpsit  was  brought  by 
Joseph  Gaskill  and  Harry  Miller,  trading  as  Oaskill  &  Miller, 
for  use  of  Joseph  Gaskill,  against  Eben  Crawford  and  others, 
trading  as  E.  Crawford  &  Co.,  to  recover  a  balance  due  upon 
an  account.  Issue.  On  December  15,  1886,  a  trial  of  the 
cause  was  had,  when  the  jury  returned  a  verdict  in  favor  of 
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plaintiff  for  $292.60.  On  June  6, 1887,  a  rule  for  a  new  trial 
was  argued,  and  discharged,  and  on  June  7th,  judgment  was 
entered  on  the  verdict. 

On  September  27,  1887,  the  defendants  presented  a  petition 
praying,  upon  the  facts  therein  set  forth,  and  ^^  in  consequence 
of  the  fraud  practiced  upon  the  court  and  the  defendants  by 
the  plaintiff,  and  the  suppression  and  concealment  of  material 
facts  by  the  plaintiff,  as  aforestated,  and  ako  because  of  the 
after  discovered  evidence,  that  the  judgment  entered  in  the 
case  be  opened  and  the  verdict  set  aside."     Rule  granted. 

No  answer  to  the  foregoing  petition  was  filed,  but  after  argu- 
ment upon  testimony  tauten  and  filed  by  the  defendants,  the 
court,  Neale,  p.  J.,  on  October  25,  1888,  filed  the  following 
opinion : 

The  record  shows  that  the  suit  was  brought  to  September 
Term  1888,  and  the  narr  and  statement  of  claim  filed  August 
29, 1884.  The  trial  did  not  take  place  until  December,  1886, 
two  years  after  the  filing  of  the  narr. 

The  plaintiff,  at  the  trial,  gave  evidence  to  support  his  claim ; 
and  the  defendants  seemed  to  rely  in  a  great  measure  upon  one 
Miller,  who  had  been  a  former  partner  of  the  plaintiff.  The 
manner  and  the  language  of  the  witness  on  the  stand,  certainly 
indicated  a  hostile  spirit  towards  the  plaintiff ;  and  the  reluc- 
tance of  the  plaintiff's  counsel  to  examine  him  in  the  plaintiff's 
behalf,  was  strongly  persuasive  that  he  was  regarded  by  the 
plaintiff  as  wholly  unfavorable  to  him.  At  the  trial,  the  best 
efforts  of  counsel  on  both  sides  was  exerted  to  draw  the  verdict 
of  the  jury  to  the  side  of  their  respective  clients. 

The  action  involving  only  questions  of  fact,  it  was  peculiarly 
a  case  entirely  in  the  province  of  the  jury  to  determine  ;  and, 
whilst  the  facts  might  well  have  justified  a  verdict  for  the  de- 
fendants, yet  it  cannot  be  said  that  they  would  not  and  did  not 
justify  the  verdict  as  rendered  in  favor  of  the  plaintiff. 

The  verdict  was  rendered  December  16, 1886,  and  on  Decem- 
ber 20, 1886,  within  the  time  prescribed  by  the  rules  of  the 
court,  the  defendants  filed  reasons  and  moved  the  court  for  a 
new  trial ;  these  reasons  were  afterwards  supplemented  by  ad- 
ditional reasons  filed  on  January  22, 1887.  The  argument  of 
the  motion  was  then  held  over  at  the  instance  of  counsel  till 
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May  11, 1887,  when  it  was  argued,  and  after  careful  considera- 
tion of  all  the  grounds  and  evidence  presented,  the  court,  on 
June  6, 1887,  the  second  term  after  the  trial,  discharged  the 
rule  in  an  opinion  filed.  On  June  7, 1887,  the  plaintifiE  took 
judgment  upon  the  verdict. 

On  June  13,  1887,  the  defendants,  under  misapprehension 
that  judgment  had  been  taken,  renewed  their  motion  for  a  new 
trial ;  in  other  words,  asked  for  a  rehearing  upon  the  former 
motion.  This  motion  remained  until  September  7,  1887,  the 
third  term  after  the  verdict,  and  a  full  term  after  the  entry  of 
the  judgment,  when  it  was  also  discharged,  the  defendants' 
counsel  acquiescing.  Then  on  September  26, 1887,  a  new  pe- 
tition of  the  defendants  was  presented  to  the  court  asking  for 
the  opening  of  the  judgment  and  that  the  verdict  be  set  aside ; 
whereupon  the  rule  now  under  consideration  was  granted. 

The  parties  have  taken  considerable  testimony,  and  if  we 
were  now  to  pronounce  upon  the  weight  of  it  we  would  not 
hesitate  in  saying  that  it  preponderates  in  favor  of  the  defend- 
ants. How  it  might  be,  if  the  witnesses  were  to  be  presented 
in  court,  and  subjected  to  the  scrutiny  and  diversified  views  of 
a  jury,  we  cannot  determine. 

The  argument  of  the  counsel  for  the  defendants  is  largely 
predicated  of  alleged  fraud  on  the  part  of  the  plaintiff  in  the 
procurement  of  the  verdict,  by  misstatement  of  fact  and  the 
concealment  of  fact.  The  testimony,  it  is  true,  shows  that  the 
plaintiff  is  contradicted  in  material  matters  by  the  testimony  of 
other  witnesses,  but  it  remains  yet  a  question  of  fact  whether 
or  not  his  testimony  was  true  and  the  testimony  of  the  wit- 
nesses now  produced  incorrect :  Mead  v.  Conroe,  113  Pa.  226. 
Fraud  must  be  clearly  proved. 

In  the  present  case,  the  application  to  set  aside  the  verdict  is 
made  at  the  third  term  after  the  verdict  was  rendered.  Two 
full  years  after  the  narr  had  been  filed,  were  afforded  the  de- 
fendants to  prepare  for  trial.  The  further  opportunity  of  sup- 
porting the  original  motion  continued  until  May,  1887,  some 
five  months,  and  in  all  that  time  it  was  not  deemed  by  the 
court  that  such  facts  were  presented  as  would  warrant  the  court 
interfering  with  the  verdict. 

If  we  observe  the  rules  of  court,  requiring  the  motion  to  be 
filed  within  four  days,  the  present  motion  must  at  once  be  dis- 
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missed.  But  we  do  not  overlook  the  authorities  cited  by  the 
defendants'  counsel  that  sustain  a  liberal  exercise  of  the  power 
of  the  courts  over  judgments.  In  the  main,  however,  these 
authorities  apply  to  judgments  upon  defaults  and  warrants  to 
confess.  But  we  find  that  even  in  cases  of  verdicts,  a  gener- 
ous exercise  of  discretion  is  committed  to  the  courts  and  sanc- 
tioned: Stephensv.Stephens,  IPhila.  108;  Cochran  v.  Eldridge, 
49  Pa.  365  ;  Kalbach  v.  Fisher,  1  R.  323. 

On  the  other  hand,  the  rulings  of  the  Supreme  Court  are  not 
wanting  in  prescribing  a  limit  to  this  exercise  of  the  discretion- 
ary power,  especially  in  the  cases  where  there  have  been  trials 
by  jury :  Martin  v.  Marvine,  1  Phila.  280 ;  1  Tr.  &  H.  Pr., 
§§  742-3-4,  and  cases  there  cited ;  Stephens  v.  Cowan,  6  W. 
513;  Conrad  v.  Insurance  Co.,  81*  Pa.  66;  King  v.  Brooks, 
72  Pa.  364,  and  cases  there  cited;  Syracuse  etc.  Oil  Co.  v. 
Carothers,  63  Pa.  379,  a  case  which  has  many  of  the  features  of 
the  one  under  consideration,  and  as  a  coincidence,  the  counsel 
now  for  this  defendant  was  then  concerned  in  the  support  of 
the  stringency  of  the  rule.  The  last  case  we  refer  to  is  that 
of  Lance  v.  Bonnell,  105  Pa.  46,  which  we  think  determines 
the  limit  of  such  power  to  be  exercised  by  the  court. 

The  rule  is  therefore  discharged  and  new  trial  refused. 

Thereupon  the  defendants  took  this  appeal,  assigning  as  er- 
ror, the  discharge  of  the  rule  granted  upon  the  defendants' 
petition. 

On  the  argument  at  the  Bar,  the  plaintiff  filed  a  motion  to 
quash  the  appeal. 

Mr.  A.  Blakdey  (with  him  Mr.  A,  M.  BlakeUy)^  for  the  ap- 
pellants. 

Counsel  cited :  Kalbach  v.  Fisher,  1  R.  322 ;  Stephens  v. 
Stephens,  1  Phila.  108;  Knox  v.  Flack,  22  Pa.  337;  Cochran 
V.  Eldridge,  49  Pa.  365 ;  Dorney  v.  Mertz,  8  Phila.  563 ;  Ball 
V.  Nicholson,  1  Pears.  285 ;  Hambleton  v.  Yocum,  108  Pa.  304. 

Mr.  JoBeph  Buffington  and  Mr.  Orr  Buffington^  for  the  appel- 
lee were  not  heard. 

The  brief  filed  cited,  (1)  upon  the  motion  to  quash :  Gump's 
App.,  65  Pa.  476 ;  White  v.  Leeds,  51  Pa.  187 ;  McClelland  v 
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Pomeroy,  76  Pa.  410 ;  Lamb's  App.,  89  Pa.  407.  (2)  That  the 
motion  to  open  the  judgment  was  made  too  late :  Syracuse  etc. 
Oil  Co.  V.  Carothers,  63  Pa.  379 ;  King  v.  Brooks,  72  Pa.  364, 

Per  Curiam: 

Inspection  of  the  record  shows  that  in  1884  an  action  of 
assumpsit  was  brought  by  appellee  against  appellants.  The 
cause  was  tried  by  jury  in  December,  1886,  and  a  verdict 
for  $292.20  rendered  in  favor  of  the  plaintiffs.  Judgment 
on  the  verdict  was  regularly  entered  June  7,  1887.  On  the 
27th  of  September  following,  appellants,  who  were  defendants 
below,  obtained  a  rule  to  show  cause  "  why  the  judgment 
should  not  be  opened,  verdict  set  aside,"  etc.  The  action  of 
the  court  below  in  discharging  that  rule  is  the  only  subject  of 
complaint  on  this  appeal. 

It  is  unnecessary  to  enter  upon  a  consideration  of  the  alleged 
merits  of  the  complaint,  for  the  reason  that  neither  an  appeal 
nor  a  writ  of  error  lies  to  the  refusal  of  the  court  below  to 
open  such  a  judgment  as  that  now  before  us.  It  is  well  set- 
tled that  the  opening  of  such  a  judgment  rests  in  the  discretion 
of  the  court  in  which  it  was  rendered :  Lamb's  App.,  89  Pa. 
407^09,  and  cases  there  cited.  Appellants  have  no  standing 
here. 

Appeal  quashed. 


COMMONWEALTH  v.  JAMES  SELLERS. 
COMMONWEALTH  v.  JAMES  SELLERS. 

APPEALS  BY  DEFENDANT  FROM  THE  COURT  OF  QUARTER  SES- 
SIONS OF  BUTLER  COUNTY. 

Argned  October  21, 1889— Decided  October  28,  1889. 

1.  In  an  indictment  under  §  17,  act  of  May  13,  1887,  P.  L.  108,  for  fur- 
nishing liquors  to  a  minor,  or  person  of  known  intemperate  habits,  it  is 
unnecessary  to  aver  that  the  defendant  **  knowingly  and  wilfully"  fur- 
nished, etc.  It  is  sufficient  to  charge  the  offence  substantially  in  the 
language  of  the  act.* 

*  See  Carlson's  License,  127  Pa.  330. 
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2.  The  said  act  does  not  ofifend  against  §  3,  article  m.  of  the  constitution, 

declaring  that  **  no  bill shall  be  passed  containing  more  than 

one  subject,  which  shall  be  clearly  expressed  in  its  title : "  there  is  not  a 
siogle  section  of  the  act,  or  clause  of  any  section,  that  is  not  germane 
to  the  subject  of  the  title. 

3.  The  proviso  to  §  19  of  the  act,  that  the  act  shall  not  be  held  to  authorize 
the  sale  of  liquors  in  counties,  cities,  boroughs  or  townships  having 
special  prohibitory  laws,  does  not  render  the  act  violative  of  §  7,  arti- 
cle m.  of  the  constitution,  prohibiting  local  or  special  legislation. 

4.  On  an  indictment  for  the  furnishing  of  liquors  to  minors  or  men  of  in- 
temperate habits,  it  is  not  a  defence  that  the  statute  under  which  it  was 
framed  was  enacted  after  tiie  granting  to  the  defendant,  under  prior 
laws,  of  a  license  to  sell  liquors,  which  license  was  still  in  force. 

Before  Stbrbbtt,  Green,  Williams,  MoCollum  and 
MrroHELL,  JJ. 

No8.  14,  15  October  Term  1889,  Sup.  Ct;  oourt  below, 
Nos.  41,  42  September  Term  1887,  Q.  S. 

On  September  7, 1887,  the  grand  jury  returned  as  a  true  bill 
an  indictment  to  No.  41  of  the  court  below  charging  that  James 
Sellers  on  September  6,  1887,  "did  furnish  by  sale,  gift  or 
otherwise,  spirituous,  vinous,  malt  or  brewed  liquors  to  Tillie 
Clino  and  E.  B.  McDonald,  for  their  use  .  .  .  .  ,  they  the 
said  Tillie  Cline  and  E.  B.  McDonald  then  and  there  being 
minors ;  contrary,"  etc.  On  the  same  day,  an  indictment  to 
No,  42  of  the  court  below  charging  that  James  Sellers  on  Sep- 
tember 5,  1887,  "  did  unlawfully  furnish  by  sale,  gift  or  other- 
wise, spirituous,  vinous,  malt  or  brewed  liqudrs  to  John  Reiger 
[and  others  named],  they  the  said  [persons  named]  then  and 
there  being  persons  of  known  intemperate  habits,  contrary,"  etc. 

These  indictments  were  called  for  trial  together  before  Ha- 
25EN,  P.  J.,  on  September  15, 1887,  when  in  No.  42  the  defend- 
ant's counsel  filed  a  motion  to  quash  the  indictment  for  the 
reasons  following : 

1.  Because  it  does  not  charge  that  the  defendant  knew  that 
the  persons  therein  named  were  persons  of  known  intemperate 
habits.  Guilty  knowledge  is  the  gist  of  the  offence,  and  the 
pleader  having  failed  to  charge  it,  the  bill  of  indictment  is 
invalid. 

2.  Because  the  bill  of  indictment  does  not  aver  that  the  de- 
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fendant  knowingly  and  wilfully  furnished  by  gift,  sale  or 
otherwise,  for  use  as  a  beverage,  intoxicating  liquors. 

By  the  court:  The  motion  is  refused. 

The  trial  of  the  indictments  proceeding,  it  was  made  to  ap- 
pear, inter  alia,  that  the  defendant  held  a  license  to  sell  liquors 
granted  on  April  4,  1887.  The  jury  returned  a  verdict  of 
guilty,  on  each  indictment.  Rules  for  a  new  trial  having  been 
discharged,  on  October  1, 1887,  judgment  was  passed  upon  the 
defendant,  on  each  indictment,  when,  on  allowance  thereof,  the 
defendant  took  these  appeals,  specifying  that  the  court  erred : 

1,  2.  In  not  quashing  the  indictment  because  it  did  not  aver 
that  the  defendant  knowingly  and  wilfully  furnished  intoxi- 
cating liquors,  by  gift,  sale  or  otherwise,  for  use  as  a  beverage. 

8,  4.  In  sustaining  the  conviction,  and  sentencing  the  de- 
fendant under  the  act  of  May  18,  1887,  P.  L.  108,  and  in 
not  holding  and  deciding  that  said  act  was  unconstitutional 
and  void. 

5.  In  sentencing  the  defendant  under  the  provisions  of  the 
act  of  May  18, 1887,  passed  subsequent  to  the  date  of  his  li- 
cense granted  to  him  under  prior  laws.* 

Mr.  -Sf.  B.  McBride  (with  him  Mr.  R.  H.  Q-oucKer)^  for  the 
appellant. 

Counsel  cited,  (1)  upon  the  point  that  the  word  "  wilfully  " 
was  required  in  indictments  under  prior  statutes :  Act  of  May  8, 
1854,  P.  L.  663.  (2)  That  the  act  of  May  13, 1887,  P.  L.  108, 
is  unconstitutional:  Dorsey's  App.,  72  Pa.  192;  Beckert  v. 
Allegheny  City,  86  Pa.  191 ;  Phoenixville  Bor.  Road,  109  Pa. 
44 ;  Rogers  v.  M.  Imp.  Co.,  109  Pa.  109 ;  Hatfield  v.  Common- 
wealth, 120  Pa.  896 ;  Morrison  v.  Bachert,  112  Pa.  822 ;  Com- 
monwealth V.  Patton,  88  Pa.  268 ;  Davis  v.  Clark,  106  Pa. 
877 ;  Scranton  School  D.'s  App.,  113  Pa.  176 ;  Ayars'  App., 
122  Pa.  266. 

Mr.  R.  P.  Scott  and  Mr.  C.  A.  McPherrin^  District  Attorney, 
were  not  heard  for  the  commonwealth. 

The  brief  filed  cited:  Commonwealth  v.  McCandless,  21 
W.  N.  162. 

*  The  exceptions  upon  which  these  specifications  of  error  were  based 
did  not  appear  in  the  paper-books. 
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Opinion,  Me.  Justice  Stebrett  : 

The  appellant,  James  Sellers,  was  indicted,  convicted,  and 
sentenced  for  furnishing  intoxicating  liquors,  on  September  5, 
1887,  in  the  county  of  Butler,  "to  Tillie  Cline  and  E.  B.  Mc- 
Donald, for  their  use, they,  the  said  TiUie  Cline  and 

E.  B.  McDonald,  being  then  and  there  minors,  contrary  to  the 
act,"  etc. 

The  subject  of  complaint  in  the  first  and  second  specifica- 
tions is,  that  the  court  erred  in  not  quashing  the  indictment 
before  the  jury  was  sworn,  because  it  does  not  aver  that  the 
defendant  knowingly  and  wilfully  furnished  the  intoxicating 
Uquor,  etc.  To  that  it  may  be  answered  that  the  indictment 
is  not  under  the  former  law,  but  under  the  seventeenth  section 
of  the  act  of  May  18, 1887,  in  which  the  words  "knowingly 
and  wilfully  "  are  not  employed.  It  charges  the  offence  sub- 
stantially in  the  language  of  the  act  prohibiting  it  and  prescrib- 
ing the  punishment,  and  is  therefore  sufficient  according  to  the 
provisions  of  our  criminal  procedure  act :  §  11,  act  of  March  81, 
1860,  P.  L.  483. 

The  third  and  fourth  specifications  are  that  the  court  erred 
in  sustaining  the  conviction,  and  sentencing  defendant,  under 
the  act  of  May  13, 1887,  and  in  not  holding  that  said  act  is  un- 
constitutional. 

It  is  claimed  the  act  is  unconstitutional  because  it  offends 
against  §  8  of  article  III.  of  the  constitution,  which  declares  : 
"No  biU,  except  general  appropriation  bills,  shaU  be  passed 
containing  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title."  The  act  in  question  is  entitled  "  An  act 
to  restrain  and  regulate  the  sale  of  vinous  and  spirituous,  malt, 
or  brewed  liquors,  or  any  admixture  thereof."  There  is  not  a 
single  section,  or  clause  of  any  section,  in  the  act,  that  is  not 
clearly  germane  to  the  subject  expressed  in  its  title. 

It  is  also  claimed  that  the  act  offends  against  §  7  of  same  ar- 
ticle, in  that  the  proviso  to  the  nineteenth  section  declares  that 
none  of  its  provisions  "shall  be  held  to  authorize  the  sale  of 
any  spirituous,  vinous,  malt,  or  brewed  liquors,  or  any  admix- 
ture thereof,  in  any  city,  county,  borough,  or  township  having 
special  prohibitory  laws."  The  object  of  this  proviso  was  not 
to  designate  other  districts  in  which  no  license  to  sell  intoxicat- 
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ing  liquors  shall  be  granted,  but  to  avoid  any  doubt  as  to  the 
intention  of  the  legislature  to  leave  intact  special  prohibitory 
laws,  enacted  prior  to  the  adoption  of  the  present  constitution. 

The  last  specification  is  that  the  court  erred  in  sentencing 
appellant,  under  the  act  of  May  13, 1887,  passed  subsequent 
to  the  date  of  granting  him  a  tavern  license  under  prior  laws. 
The  license  referred  to  was  granted  by  the  commonwealth,  and 
accepted  by  appellant,  subject  to  such  laws  as  were  then  in 
force,  or  might  thereafter  be  passed,  restraining  and  regulating 
the  sale  of  intoxicating  liquors.  In  granting  the  Ucense  under 
then  existing  laws  it  is  not  possible  that  the  commonwealth 
intended  to  barter  away  its  right  to  legislate,  as  to  him  and 
everybody  else,  on  the  subject  of  selling  or  disposing  of  intox- 
icating liquors,  whenever  the  public  good  might  require. 

The  able  and  ingenious  argument  of  the  learned  counsel  for 
appellant  has  failed  to  convince  us  that  there  was  any  error 
in  the  trial,  conviction,  or  sentence. 

The  judgment  of  the  Court  of  Quarter  Sessions 
is  therefore  affirmed,  and  record  remitted. 

NO.  15. 

Opinion,  Mr.  Justice  Stbrrbtt: 

Substantially  the  same  questions  that  are  presented  in  this 
case  have  been  considered  and  decided  in  Commonwealth 
against  same  appellant.  No.  14  of  this  term.  For  reasons  given 
in  the  opinion  just  filed  in  that  case,  we  are  not  convinced  that 
there  is  any  error  in  this  record. 

The  judgment  of  the  Court  of  Quarter  Sessions 
is  therefore  affirmed,  and  record  remitted. 
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CHARLES  RICHARDS  v.  CITIZENS  NATURAL  GAS 

COMPANY. 

APFBAX.  BY  DEFENDANT  FBOM  THE  COUBT  OF  COMMON  PLEAS 
OF  BEAVER  COUNTY. 

Argaed  October  7, 1880— Decided  Noyember  4»  1889. 
[To  be  reported.] 

1.  In  the  absence  of  an  express  contract  to  pay  it,  interest  as  such  is  reoov- 
erable  only  in  cases  where  there  has  been  a  failure  to  make  payment  of 
a  liquidated  sum  due  at  a  fixed  day,  and  by  reason  thereof  the  debtor  is 
in  absolute  default. 

2.  In  actions  of  tort,  or  in  any  actions  where  the  damages  are  not  in  their 
nature  capable  of  exact  computation,  both  as  to  time  and  amount,  no 
interest  is  recoverable  eo  nomine,  the  default  of  the  defendant  not  being 
of  a  sufficiently  absolute  nature. 

8.  In  actions  for  unliquidated  damages,  whether  sounding  in  tort  or  in 
contract,  whenever  the  damages  are  to  be  assessed  on  the  principle  of 
compensation,  and  with  reference  to  a  definite  standard,  such  as  market 
value,  the  jury  may  give  additional  damages  in  the  nature  of  interest. 

4.  Such  additional  damages  are  not  properly  interest,  nor  are  they  recov- 
erable of  right,  as  interest  is :  they  are  simply  compensation  for  delay, 
measured  by  the  rate  of  interest,  and  their  allowance  depends  upon  the 
circumstances  of  each  case  and  is  to  be  determined  by  the  jury. 

(a)  In  an  action  to  recover  damages  for  the  negligent  destruction  of  pro- 
perty, the  jury  were  instructed  as  matter  of  law,  if  they  should  find  the 
plaintiff  entided  to  damages,  to  include  in  their  verdict  interest  upon 
such  damages,  from  the  date  of  the  accident. 

5.  Such  an  instruction  is  a  technical  error,  but  in  such  case,  instead  of  re- 
versing therefor  a  judgment  recovered  by  the  plaintiff,  the  Supreme 
Court  may,  with  his  assent,  reduce  the  amount  of  the  judgment  by 
striking  out  the  interest,  and  thereupon  affirm. 

Before  Paxson,  C.  J.,  Stbbbbtt,  Gkebn,  Clabk,  Will- 
SAMBy  McCoLLUM  and  Mitchell,  JJ. 

No.  40  October  Term  1889,  Sup.  Ct.;  court  below,  No.  818 
December  Term  1887,  C.  P. 

On  November  29, 1887,  Charles  Richards  brought  trespass 
against  the  Citizens  Natural  Gas  Company,  to  recover  damages 
for  the  destruction  of  his  household  goods,  caused  by  an  ex- 
plosion of  natural  gas  alleged  to  have  occurred  in  consequence 
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of  the  defendant's  negligence.  The  defendant's  plea  was  not 
guilty. 

At  the  trial,  November  15, 1888,  it  was  shown  that  on  No- 
vember 7, 1887,  an  explosion  of  natural  gas  escaping  from  the 
line  of  the  defendant  company,  destroyed  the  house  occupied 
by  the  plaintiff  in  the  borough  of  New  Brighton,  with  all  its 
contents  except  the  kitchen  stove,  the  goods  thus  destroyed 
being  the  property  of  the  plaintiff.  The  plaintiff  presented 
testimony  tending  to  show  that  the  escape  of  the  gas  from  the 
defendant's  line  was  due  to  the  negligence  of  the  defendant, 
and  evidence  was  adduced  for  the  defendant  tending  to  rebut 
this  testimony. 

At  the  conclusion  of  the  testimony  the  court,  Wickham,  P. 
J.,  after  instructing  the  jury  as  to  the  legal  duties  and  respon- 
sibilities of  the  parties,  and  submitting  to  them  the  question 
whether  the  injury  resulting  from  the  explosion  was  caused  by 
the  negligence  of  the  defendant,  without  any  contributory  neg- 
ligence on  the  plaintiff's  part,  charged  further  as  follows : 

"  If  you  find  that  the  plaintiff  is  entitled  to  damages,  you 
should  give  him  the  actual  money  value  of  the  loss  and  injury 
to  his  property,  with  interest  from  the  date  of  the  explosion."^ 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
f406.62.  The  defendant  having  moved  for  a  new  trial,  the 
motion  after  argument  was  overruled  and  judgment  entered 
upon  the  verdict,  Wickham,  P.  J.,  filing  an  opinion  which 
was  not  printed  in  the  paper-books.  Thereupon  the  defendant 
took  this  appeal,  assigning  for  error : 

1.  The  part  of  the  charge  relating  to  interest.* 

Mr.  W.  ff.  S.  Thomson  (with  him  Mr.  Martin)^  for  the  ap- 
pellant : 

Interest  is  not  generally  allowable  on  unliquidated  damages : 
Mowry  v.  Whitney,  14  Wall.  620.  This  case  is  similar  to  that 
of  Weir  v.  Allegheny  Co.,  95  Pa.  413,  except  that  the  action 
in  the  latter  case  was  brought  under  a  special  statute.  The 
principle,  however,  is  the  same  in  both  cases.  There,  as  here, 
the  action  was  for  unliquidated  damages,  where  no  benefit  ac- 
crued to  the  defendant  by  reason  of  the  injury  complained  of. 
Both  actions  were  to  recover  for  property  actually  destroyed, 
and  not  for  consequential  injuries,  such  as  the  suspension  of 
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business.  Measured  by  tbe  rule  laid  down  in  the  Weir  case, 
the  plaintiff  in  this  case  was  not  entitled  to  interest.  But,  if 
he  could  claim  interest  at  all,  it  could  only  be  at  the  pleasure 
of  the  jury:  2  Sedgwick  on  Damages,  168;  Hermits  of  St. 
Augustine  v.  Philadelphia  County,  Bright.  116.  Hence  the 
court  erred  in  giving  binding  instructions  to  the  jury,  if  they 
found  for  the  plaintiff,  to  give  him  interest  from  the  date  of 
the  explosion. 

Mr.  F.  H.  Laird  (with  him  Mr.  John  M.  Buchanan  and  Mr. 
0-.  L.  JSberharf)^  for  the  appellee : 

The  only  case  cited  by  the  defendant  in  which  the  question 
raised  by  the  assignment  of  error  was  squarely  involved,  is 
Weir  V.  Allegheny  Co.,  95  Pa.  413.  As  a  general  authority 
that  case  was  completely  cut  up  by  the  roots  in  Allegheny  City 
V.  Campbell,  107  Pa.  530.  The  allowance  of  interest  is  proper, 
because  without  it  the  plaintiff's  remedy  would  be  inadequate : 
Allegheny  City  v.  Campbell,  supra;  Del.  etc.  R.  Co.  v.  Burson, 
61  Pa.  881.  The  company  was  responsible  for  all  damages 
occasioned  by  its  negligence :  Act  of  May  29,  1885,  P.  L.  29. 
Hence  interest,  as  damages,  was  recoverable  as  matter  of  law : 
2  Sedgwick  on  Damages,  158 ;  Penna.  R.  Co.  v.  Patterson,  73 
Pa.  491.  The  charge  of  the  court  was  substantially  correct : 
Penna.  etc.  R.  Co.  v.  Ziemer,  124  Pa.  560 ;  Old  Colony  R.  Co. 
V.  Miller,  125  Mass.  1.  Even  if  the  law  were  otherwise,  there 
is  nothing  to  show  that  the  jury  gave  interest  on  a  fixed  sum. 
If  a  part  of  the  verdict  was  interest,  there  was  not  such  a  sub- 
stantial injury  as  would  justify  sending  the  cause  back  to  the 
bwer  court. 

Opinion,  Mr.  Justice  Mitohell  : 

Interest  as  such  is  recoverable  only  where  there  is  a  failure 
to  pay  a  liquidated  sum  due  at  a  fixed  day,  and  the  debtor  is 
in  absolute  default.  It  cannot,  therefore,  be  recovered  in  ac- 
tions of  tort,  or  in  actions  of  any  kind  where  the  damages  are 
not  in  their  nature  capable  of  exact  computation,  both  as  to 
time  and  amount.  In  such  cases  the  party  chargeable  cannot 
pay  or  make  tender  until  both  the  time  and  the  amount  have 
been  ascertained,  and  his  default  is  not  therefore  of  that  abso- 
lute nature  that  necessarily  involves  interest  for  the  delay.    But 


Digitized  by  LjOOQIC 


40  WESTERN  DISTRICT,  1889. 

Opinion  of  tiie  Court. 

there  are  cases  sounding  in  tort,  and  cases  of  unliquidated 
damages,  where  not  only  the  principle  on  which  the  recovery  is 
to  be  had  is  compensation,  but  where  also  the  compensation 
can  be  measured  by  market  value,  or  other  definite  standards. 
Such  are  cases  of  the  unintentional  conversion  or  destruc- 
tion of  property,  etc.  Into  these  cases  the  element  of  time 
may  enter  as  an  important  factor,  and  the  plaintiff  will  not  be 
fully  compensated  unless  he  receive,  not  only  the  value  of  his 
property,  but  receive  it,  as  nearly  as  may  be,  as  of  the  date  of 
his  loss.  Hence  it  is  that  the  jury  may  allow  additional  dama- 
ges, in  the  nature  of  interest,  for  the  lapse  of  time.  It  is  never 
interest  as  such,  nor  as  a  matter  of  right,  but  compensation  for 
the  delay,  of  which  the  rate  of  interest  affords  the  fair  legal 
measure. 

These  principles  have  been  very  recently  afiSrmed  by  this  Court 
in  Penna.  etc.  R.  Co.  v.  Ziemer,  124  Pa.  671,  and  Plymouth 
Tp.  V.  Graver,  125  Pa.  37 ;  and,  although,  as  said  by  our  broth- 
er Claek  in  the  last  case,  there  is  some  conflict  in  the  decis- 
ions :  Railroad  Co.  v.  Gesner,  20  Pa.  242 ;  Del.  etc.  R.  Co.  v. 
Burson,  61  Pa.  380 ;  Pittsb.  S.  Ry.  Co.  v.  Taylor,  104  Pa.  306; 
and  Allegheny  City  v.  Campbell,  107  Pa.  630,  it  is  not  so  much 
in  regard  to  the  principles,  as  in  the  mode  of  expression.  The 
contest  has  been  whether  the  allowance  should  be  made  or  not; 
and  the  name  by  which  it  should  be  called,  whether  interest  or 
compensation  for  delay,  measured  by  the  rate  of  interest,  re- 
ceived little  attention,  and  it  was  incautiously  said  that  inter- 
est was  or  was  not  to  be  allowed.  The  distinction,  however, 
is  important,  for  failure  to  observe  it  leads  to  confusion,  as  in 
the  present  case.  Interest  is  recoverable  of  right,  but  com- 
pensation for  deferred  payment  in  torts  depends  on  the  cir- 
cumstances of  each  case.  The  plaintiff  may  have  set  his 
damages  so  inordinately  high  as  to  have  justified  the  defendant 
in  refusing  to  pay,  or  in  other  ways  the  delay  may  be  plaintiff's 
fault ;  or,  the  liability  of  defendant  may  have  arisen  without 
fault,  as  in  Weir  v.  Allegheny  Co.,  96  Pa.  413.  In  such  cases 
the  jury  probably  would  not,  and  certainly  ought  not  to  make 
the  allowance.  It  was  said  by  Lewis,  J.,  in  Railroad  Co.  v. 
Gesner,  20  Pa.  242,  "  the  second  exception  raises  the  question 
whether  interest  can  be  allowed  on  the  compensation  from  the 
time  when  the  company  took  possession  of  the  land A 
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purchaser  in  possession  of  land  under  articles  is  bound  to  pay  in- 
terest, unless  relieved  by  the  equity  of  peculiar  circumstances, 
upon  the  principle  that  a  just  compensation  cannot  be  made  with- 
out paying  not  only  the  value,  but  interest  on  the  value  to  com- 
pensate for  the  delay.  This  is  the  rule,  unless  the  delay  has 
been  caused  by  a  party  claiming  the  interest."  This  was  said 
in  a  case  of  damages  for  the  taking  of  land  by  eminent  domain ; 
but,  notwithstanding  some  confusion  of  thought  in  the  analogy 
of  a  purchase  of  land  under  articles  of  agreement,  and  some 
carelessness  in  the  use  of  the  term  interest,  it  illustrates  the 
true  rule  that  in  actions  like  the  present,  interest  is  not  recov- 
erable as  such,  and  the  allowance  of  compensation  for  delay 
depends  on  the  circumstances,  and  must  therefore  be  deter- 
mined by  the  jury.  The  learned  judge  below  inadvertently 
directed  the  jury  to  allow  interest  as  a  matter  of  law.  This 
was  a  technical  error,  but  as  the  amount  is  quite  small,  and  the 
defendants  in  error  have  expressed  their  desire  to  yield  it 
rather  than  have  the  controversy  further  prolonged,  the  judg- 
ment will  not  be  reversed,  but  will  be  reduced  by  striking  off 
the  interest. 

Judgment  reduced  nunc  pro  tunc,  as  of  Novem- 
ber 17, 1888,  to  $383,  and  thereupon  judgment 
afi&rmed. 


M.  M.  DICK  V.  D.  H.  WILLIAMS. 

APPBAIi  BY  PLAINTIFF  FBOM  THE  COUBT  OF  COMMON 
PLEAS  OF  WESTMORELAND  COUNTY. 

Argued  October  7, 1S89— Decided  November  4, 1889. 
[To  be  reported.] 

1.  When  a  judgment  by  de&nlt  against  partners,  sued  as  saoh  apon  a  note, 
is  opened  as  to  one  of  the  partners,  who  alone  makes  defence,  and  be- 
fore the  trial  the  plaintiff  dies  and  his  administrator  is  substituted,  the 
partner  not  defending  is  incompetent  to  testify  for  his  co-defendant  that 
the  firm  name  was  by  the  witness  put  upon  the  note,  which  was  for  the 
indiridoal  debt  of  the  witness. 
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2.  Such  a  defence  is  not  personal  to  the  partner  making  it,  bat  goes  to  the 
liability  of  every  member  of  the  firm  sued  as  such ;  and  if  the  jury 
should  determine  that  the  firm  is  not  liable  upon  the  note,  the  founda- 
tion of  the  judgment  by  default  against  the  witness  would  fall,  and  in 
testifying  in  support  of  such  defence  he  would  be  testifying  unlawfully 
in  his  own  interest :  Swanzey  v.  Parker,  50  Pa.  441. 

3.  In  an  action  against  partners  upon  a  note,  the  mere  fact  that  one  of  the 
defendants,  being  indebted  to  his  copartner,  piud  the  amount  of  such 
indebtedness  by  his  direction  to  the  holder  of  the  note,  who  applied 
the  money  as  a  credit  thereon,  making  an  indorsement  to  that  effect  in 
the  presence  of  the  defendant  paying,  will  not  of  itself  toll  the  bar 
of  the  statute  as  to  such  defendant :  Per  Mr.  Justice  Williams. 

Before  Paxson,  C.  J.,  Sterbbtt,  Green,  Clark,  Wil- 
liams, MgColltb£  and  Mitohell,  J  J. 

No.  48  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  786 
May  Term  1886,  C.  P. 

On  May  6,  1886,  James  A.  Dick  brought  assumpsit  against 
Joseph  Smith  and  D.  H.  Williams,  partners  trading  as  Smith 
&  Williams,  to  recover  a  balance  alleged  to  be  due  to  the  plaint- 
iff upon  a  promissory  note  drawn  by  Smith  &  Williams,  pay- 
able to  the  order  of  and  indorsed  by  Joseph  Smith.  On  June 
28, 1886,  the  plaintiff  obtained  judgment  against  the  defendants 
for  want  of  an  affidavit  of  defence  and  issued  thereon  a  writ 
of  fieri  facias.  On  the  following  day,  June  29th,  upon  petition 
of  D.  H.  Williams,  the  fieri  facias  was  stayed,  the  judgment 
opened  and  the  petitioner  allowed  to  make  defence,  whereupon 
he  pleaded  non-assumpsit,  payment  and  the  statute  of  limita- 
tions. On  May  17, 1887,  the  death  of  the  plaintiff  being  sug- 
gested, M.  M.  Dick,  his  administrator,  was  substituted  as 
plaintiff. 

At  the  trial  December  8,  1888,  the  following  facts  were 
shown : 

James  A.  Dick  was  a  banker,  doing  business  in  West  New- 
ton, Pennsylvania.  On  January  10,  1872,  Joseph  Smith  and 
D.  H.  Williams  formed  a  partnership  for  the  purpose  of  buying 
and  selling  grain,  which  continued  until  August,  1878,  when 
it  was  dissolved  by  mutual  consent.  On  July  15,  1878,  the 
note  in  suit  was  signed  by  Joseph  Smith,  in  the  name  of  Smith 
&  Williams,  and  negotiated  by  him  at  the  bank  of  James  A. 
Dick.     The  note  was  as  follows : 


/ 
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$13,333.50  West  Newton,  Pa.,  July  16, 1878. 

Thirty  days  after  date  we  promise  to  pay  to  the  order  of 
Joseph  Smith,  at  the  office  of  James  A.  Dick,  thirteen  thousand 
and  three  hundred  and  thirty-three  60-100  dollars,  for  value 
received,  without  defalcation  or  stay  of  execution. 

Smith  &  Williams. 
[Indorsed  by  Joseph  Smith.] 

On  October  24, 1881,  D.  H.  Williams,  by  direction  of  Joseph 
Smith,  paid  into  the  bank  of  Mr.  Dick  the  sum  of  one  thousand 
dollars,  being  the  purchase  money  of  Smith's  interest  in  a  cer- 
tain ware-house,  sold  by  Smith  to  Williams.  This  payment 
was  credited  upon  the  note  in  suit  by  an  indorsement  made 
thereon,  in  the  presence  of  Williams,  to  wit :  "  Received  Octo- 
ber 24, 1881,  of  D.  H.  Williams,  one  thousand  dollars  on  within, 
as  price  of  ware-house."  Having  shown  these  facts  the  plaint- 
iff rested. 

Thereupon  the  defendant  Williams  called  Joseph  Smith,  and 
having  put  in  evidence  the  record  of  the  case  for  the  purpose 
of  showing  that  a  judgment  had  already  been  obtained  against 
Smith,  and  that  he  was  not  a  party  to  the  issue  on  trial,  made 
the  following  offer : 

Counsel  for  defendant  propose  to  prove  by  the  witness  now 
offered,  that  the  debt  for  which  the  note  in  suit  was  given,  was 
his  own  private  and  individual  debt,  and  was  so  known  to  be  by 
plaintiff's  intestate,  James  A.  Dick,  deceased,  and  that  it  was 
not  the  debt  of  the  firm  of  Smith  &  Williams.  The  witness  is 
offered  under  §  6,  act  of  1887,  the  facts  here  offered  to  be  proved, 
being  against  the  interest  of  the  witness. 

Objected  to,  that  the  witness  was  incompetent  to  testify  as 
to  any  matters  occurring  prior  to  the  death  of  James  A.  Dick, 
the  plaintiff. 

By  the  court:  We  think  the  witness  competent  because 
judgment  has  gone  against  him  and  his  liability  is  fixed,  and 
the  defence  here  set  up  by  the  defendant,  Williams,  being  per- 
sonal to  himself,  and  the  issue  with  him ;  and,  moreover,  the 
offer  is  to  prove  a  fact  adverse  to  the  interest  of  the  witness. 
The  objections  are  overruled  and  the  offer  admitted;  exception.^ 

The  witness  then  testified,  in  substance,  that  the  note  in  suit 
represented  his  own  indebtedness  to  James  A.  Dick ;  that  this 
indebtedness  began  in  a  loan  to  him  by  James  A.  Dick,  on  his 
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own  account  and  for  his  own  use  upon  a  note  made  by  himself 
and  indorsed  by  him,  upon  the  suggestion  of  Mr.  Dick,  with 
the  name  of  the  firm ;  which  note  had  been  several  times  re- 
newed, with  the  position  of  the  names  to  it  changed,  resulting 
finally  in  the  note  sued  upon.  The  witness  further  testified 
that  he  had  given  to  James  A.  Dick  his  individual  mortgage 
for  $11,000  as  a  payment  on  account  of  the  note  in  suit,  which 
mortgage  Dick  afterwards  foreclosed,  buying  in  the  land;  that 
the  witness  had  sold  his  interest  in  a  ware-house  property  at 
Smithton  to  D.  H.  Williams  for  $1,000,  and  after  several  con- 
versations between  the  witness  and  James  A.  Dick  about  this 
purchase  money,  the  arrangement  was  made  that  it  should  be 
applied  on  the  indebtedness  of  the  witness  to  Dick.  He  also 
stated  that  at  a  number  of  times  he  borrowed  money  from 
Dick  for  the  use  of  the  firm  of  Smith  &  Williams,  giving  there- 
for notes  signed  in  the  firm  name.  The  defendant  presented 
other  evidence  tending  to  corroborate  the  testimony  of  Joseph 
Smith. 

At  the  close  of  the  testimony,  the  court,  Hunter,  P.  J., 
charged  the  jury  as  follows : 

The  magnitude  of  the  plaintiff's  claim  justifies  a  patient 
hearing  and  investigation  of  the  claim  and  of  the  defence  set 
up  to  defeat  the  payment  of  such  claim.  The  action  is  brought 
upon  a  note  dated  July  15, 1878,  payable  at  thirty  days,  for  the 
sum  of  $13,333.50.  The  note  purports  to  be  drawn  by  Smith 
&  Williams,  the  signature  being  in  the  handwriting  of  Smith. 
The  suit  was  brought  on  May  6,  1886,  by  James  A.  Dick,  who 
died  in  July  of  that  year,  as  we  recall  the  evidence,  and  his 
administrator  was  afterwards  substituted  as  party  plaintiff. 
Judgment  by  default  went  against  the  firm,  after  which  the 
judgment  waa  opened  as  to  D.  H.  Williams,  and  he  permitted 
to  make  defence,  and  as  to  him  you  are  trying  the  case.  You 
have  nothing  to  consider  as  to  the  liability  of  Smith,  for  judg- 
ment has  already  gone  against  him,  and  so  far  as  he  is  con- 
cerned, personally,  your  investigations  here  need  not  be  called 
upon. 

It  is  conceded  that  the  note  was  signed  by  Smith  with  the 
firm's  name,  but  the  defendant  contends  that  it  has  been  paid, 
or  at  least  largely  paid  by  Smith,  or  by  Smith's  property ;  but. 
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whether  this  be  so  or  not,  the  defendant  relies  upon  two  other 
defences:  (1)  That  the  note  is  not  binding  upon  him;  and 
(2)  That  it  is  barred  by  the  statute  of  limitations.  Now,  any 
one  of  these  defences,  if  made  out,  would  be  sufficient,  but  you 
may  consider  either  any  one  of  them,  or  you  must  consider  the 
whole  of  them,  if  it  be  necessary,  in  coming  to  a  fair  conclusion 
touching  the  rights  of  these  parties. 

As  to  payment,  then,  by  Smith,  it  is  contended  that  this 
mortgage,  which  has  been  given  in  evidence,  given  to  Dick  by 
Smith,  was  given  for  this  debt,  and  that  the  mortgage  was  fore- 
closed, and  that  Dick  obtained  the  land,  all  except  his  undivid- 
ed interest  in  the  premises,  as  we  understand  it.  You  moII 
have  this  proof  before  you,  and  you  wiU  consider,  then,  first, 
whether  in  point  of  fact  this  has  not  been  paid  by  Smith,  or 
Smith's  property,  or  any  part  of  it.  There  are  credits  upon  the 
back  of  the  note.  You  have  nothing  to  do  with  any  of  these 
credits  except  the  last  one,  which  is  for  the  sum  of  f  1,000,  as 
we  shall  presently  see.  We  shall  not  elaborate  here,  but  leave 
the  fact,  as  shown  by  the  evidence,  to  the  jury. 

As  touching  the  other  defences ;  either,  if  established,  in  law 
or  in  fact,  would  be  ample  to  prevent  a  recovery  here. 

Was  then  this  note  given  for  an  individual  loan  by  Smith, 
and  for  money  not  to  go  into  the  partnership  business,  or  used 
in  such  business,  and  did  Dick  know  it  at  the  time  ?  If  so,  the 
defendant  would  not  be  liable.  Joseph  Smith  testifies  posi- 
tively that  he  borrowed  the  money  for  himself,  and  that  Dick 
knew  it  at  the  time.  [A  remark  may  be  made  here  as  to  the 
competency  of  this  witness.  Mr.  Dick  is  dead  and  the  rule  of 
the  law  would  exclude  the  other  surviving  party  from  testify- 
ing, but  the  witness  is  testifying  as  to  the  personal  defence  set 
up  by  Williams,  and  this  testimony  also  would  be  against  his 
own  interest,  by  making  himself  individually  liable  for  what  all 
the  members  of  the  firm  otherwise  would  be  liable  for,  if  a  dif- 
ferent state  of  facts  from  those  which  he  testified  to  were  true.]  ^ 
You  have  also  the  testimony  of  Henry  Croushore  as  to  what 
Dick  told  him  about  the  money  not  going  into  the  firm,  but  that 
it  was  gotten  by  Smith.  In  addition,  you  have  the  letters  of 
Dick  to  Smith  &  Williams,  which  you  will  have  before  you, 
touching  these  notes,  and  the  individual  liability,  alone,  of 
Smith.     You  will  read  the  letters  for  yourselves,  and  use  them, 
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SO  far  as  they  may  enlighten  you  upon  this  disputed  fact,  and 
so  far  as  they  may  assist  -in  leading  your  minds  to  a  fair  and 
just  conclusion.  If  this  evidence  satisfies  you  that  this  note 
was  given  for  Smith's  individual  use,  and  the  money  was  ob- 
tained and  used  by  him,  and  Dick  knew  it  at  the  time,  your  duty 
is  plain  in  not  holding  this  defendant  responsible,  for  he  would 
not  be  responsible  in  the  eyes  of  the  law.  If  on  the  other  hand, 
of  course,  it  was  a  partnership  note,  or  it  had  been  signed  by 
one  of  the  partners,  in  the  partnership  name,  and  Dick  knew 
no  better  than  that  it  was  a  partnership  note,  it  does  not  matter 
what  became  of  the  money,  if  Dick  was  ignorant  as  to  the  fact, 

as  we  have  stated 

Taking  up  the  other  defence,  namely,  the  statute  of  limita- 
tions. A  debt  not  by  contract,  under  seal,  or  evidenced  by  the 
seal  of  the  party,  cannot  be  recovered  after  six  years  from  its 
maturity  by  an  action  at  law.  The  statute  of  limitations  abso- 
lutely forbids  it,  and  where  this  defence  is  set  up  the  law  looks 
ui>on  it  with  favor.  Such  a  provision  is  a  wise  one,  both  for 
the  creditor  and  debtor.  Parties  die  and  witnesses  die,  or  their 
memories  fail,  and  the  rights  of  the  parties,  on  the  one  side  or 
upon  the  other,  may  be  jeopardized  by  delay.  We  have  in  this 
action  an  illustration  of  this,  for  Mr.  Dick  is  dead  and  unable 
to  come  and  explain  and  speak  for  himself.  But  there  may  be 
some  intervening  act  of  the  debtor  which  would  prevent  the 
running  of  the  statute.  As,  for  example,  a  special  promise  to 
pay,  an  acknowledgment  of  the  debt,  consistent  with  a  promise 
to  pay,  or  a  partial  payment.  Where  this  is  relied  on,  however, 
the  evidence  must  be  clear,  satisfactory,  and  indubitable.  There 
must  be  no  uncertainty  about  the  identity  of  the  debt,  or  the 
clearness  of  the  promise  or  acknowledgment.  But  when  a  par* 
tial  payment  is  relied  upon,  the  creditor  must  clearly  prove 
the  fact,  that  in  truth  and  in  fact  he  received  such  pai-tial  pay- 
ment from  the  person  setting  up  the  defence.  This  is  a  case 
where  the  party  setting  up  the  credit  must  prove  the  credit,  for 
the  purpose  of  avoiding  the  statute.  So  here,  the  plaintiff 
must  prove  that  Williams  paid  the  money  within  the  six  years. 
The  only  credit  on  this  note  of  which  you  may  inquire,  is  that 
of  $1,000.  The  plaintiff  here  has  shown  by  the  deposition  of 
M.  O.  Dick,  a  former  cashier,  that  the  defendant,  Williams, 
was  present  when  the  credit  was  put  on  the  note,  and,  as  we 
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recall  the  facts,  that  he  handed  over  the  money,  or  the  money  was 
passed  then,  at  least,  there  in  the  bank,  in  his  presence.  This, 
not  contradicted  or  explained,  would  take  the  case  out  of  the 
statute  of  limitations.  But  the  defendant  has  offered  evidence 
to  show  that  the  $1,000  was  money  that  Smith  realized  from 
the  sale  of  his  half  interest  in  the  premises  of  Williams,  and 
that  by  Dick's  own  request  this  money  was  paid  on  the  note. 
If  this  be  so  the  payment  would  not  be  a  payment  by  Williams, 
but  a  payment  by  Smith. 

Now,  the  partnership,  it  would  seem,  was  dissolved  in  the 
summer  of  1878,  and  this  payment  was  made  on  October  24, 
1881,  over  three  years  after  the  partnership  was  dissolved. 
The  partial  payment  of  a  debt  of  a  firm,  by  one  of  the  mem- 
bers of  the  firm,  would  not  renew  the  debt  as  to  the  others,  if 
made  after  the  dissolution  of  partnership.  It  would  take  evi- 
dence sufficiently  strong  to  renew  the  debt,  to  take  it  out  of  the 
statute  of  limitations,  as  it  would  to  establish  the  debt  itself, 
for  it  is  substantially  a  new  promise ;  and,  while  the  action  may 
be  brought  upon  the  original  pix)mise,  it  has  life  and  force  and 
effect  only  from  the  new  promise  which  may  be  given.  So  that 
the  payment  by  Smith  would  not  bind  Williams,  so  as  to  pre- 
vent him  from  pleading  the  statute,  or  taking  the  benefit  of  it. 

You  will  take  the  evidence  and  determine  this  question  of 
fact,  and  if  you  find,  as  contended  for  by  the  defence,  then  it 
would  be  sufficient  to  prevent  a  recovery  here.  You  will  take 
the  whole  of  this  evidence  and  determine  all  these  questions. 

— ^Before  the  jury  retired,  the  plaintiff  moved  the  court  to 
strike  out  and  withdraw  from  consideration  the  testimony  of 
Joseph  Smith  as  to  all  matters  occurring  between  him  and  the 
plaintiff's  intestate,  James  A.  Dick,  in  the  lifetime  of  said  Dick : 
(1)  Because  the  transactions  out  of  which  the  note  in  suit  arose 
were  between  the  witness,  a  member  of  the  firm  of  Smith  &  Will- 
iams, and  the  said  Dick,  and  the  said  Dick  being  dead,  the 
witness  was  incompetent  to  testify  concerning  them.  (2)  The 
witness  was  not  only  a  joint  maker  of  the  note  in  suit,  but  the 
indorser  of  it,  and  it  was  by  his  indorsement  the  note  was  passed 
to  James  A.  Dick ;  and  the  witness  was  therefore  incompetent  to 
give  testimony  tending  to  invalidate  the  note. 

By  the  court  to  the  jury :  Judgment  having  gone  against  the 
witness,  and  his  liability  thus  being  fixed,  and  the  issue  being 
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with  Williams  alone,  whose  defence  is  adverse  to  the  partneiv 
ship,  and,  therefore,  adverse  to  the  interest  of  the  witness,  we 
think  he  was  competent  for  the  purpose  for  which  he  was  called. 
As  to  so  much  of  his  testimony  as  would  go  to  make  a  defence 
for  himself,  you  will  not  consider  it,  but  only  so  much  as  applies 
to  the  issue  with  Williams,  the  witness's  liability  having  already 
been  fixed  by  judgment.     The  motion  is  denied.* 

The  jury  retui-ned  a  verdict  in  favor  of  the  defendant,  D.  H. 
Williams,  and  judgment  was  entered  thereon.  Thereupon  the 
plaintiff  took  this  appeal,  assigning  as  error : 

1.  The  admission  of  the  defendant's  offer.^ 

2.  The  refusal  of  the  plaintiff's  motion.* 

3.  The  portion  of  the  charge  embraced  in  [  ]  • 

Mr.  J.  M.  Peoples  (with  him  Mr.  D.  S.  Atkiiison)^  for 
the  appellant : 

1.  The  sole  question  for  review  is  the  competency  of  the  wit- 
ness Joseph  Smith.  He  was  sued  jointly  with  Williams  on 
paper  of  the  firm  of  Smith  &  Williams.  The  suit  was  against 
Smith  &  Williams,  as  makei's,  and  the  declaration  was  framed 
accordingly.  It  was  urged  on  the  trial  that  as  judgment  by  de- 
fault had  been  entered  against  Smith,  his  liability  had  become 
fixed  and  he  had  no  interest  in  the  issue,  or  if  he  had,  it  was  ad- 
verse to  Williams,  and  that  therefore  he  was  a  competent  wit- 
ness for  Williams  at  common  law,  and  Talmage  v.  Burlingame, 
9  Pa.  21 ;  Simpson  v.  Bovard,  74  Pa.  351,  and  Hoskinson  v. 
Miller,  104  Pa.  175,  were  cited  in  support  of  this  position. 

2.  In  each  of  the  cases  above  mentioned,  the  defendant,  of- 
fered as  a  witness  for  his  co-defendant,  was  the  principal  debtor, 
and  his  co-defendant,  the  surety,  was  making  a  defence  purely 
personal  to  him.  The  court  below  was  in  error  in  treating  the 
defence  made  by  Williams  as  a  personal  one.  It  strikes  at  the 
very  foundation  of  the  plaintiff's  cause  of  action.  If  it  is  true, 
there  can  be  no  recovery  at  all  against  the  firm  under  the  pre- 
sent declaration.  A  verdict  and  judgment  in  Williams's  favor 
would  sweep  away  the  previous  judgment  by  default  against 
Smith,  and  this  result  could  not  be  avoided  by  any  amendment 
of  the  pleadings:  Swanzey  v.  Parker,  50  Pa.  441. 

3.  Smith  was  clearly  incompetent  on  the  ground  of  interest 
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Pipe  V.  Steele,  2  Ad.  &  El.  733 ;  Hayes  v.  Gudykunst,  11  Pa. 
221 ;  Ramsey's  App.,  4  W.  71 ;  Wells  y.  Peck,  23  Pa.  165 ; 
Marshall  v.  Franklin  Bank,  25  Pa.  384.  He  was  also  incompe- 
tent because  he  was  a  party  on  the  record,  and  the  mere  fact 
that  judgment  had  been  taken  against  him  by  default  does  not 
render  him  competent  for  either  plaintiff  or  defendant:  Swan- 
zey  Y.  Parker,  50  Pa.  441 ;  Cambria  Iron  Co.  y.  Tomb,  48  Pa. 
387;  Wolf  Y.  Finks,  1  Pa.  439;  Bittinger  y.  Keys,  2  Pa.  459; 
Parke  v.  Bird,  3  Pa.  360 ;  Irwin  v.  Shumaker,  4  Pa.  199.  More- 
over, he  was  not  only  a  joint  maker,  but  was  also  the  payee  and 
indorser  of  this  negotiable  note.  As  such  he  was  incompetent 
at  common  law  either  to  support  or  invalidate  it :  Gest  v.  Espy, 
2  W.  265 ;  Davenport  v.  Freeman,  3  W.  &  S.  557 ;  Saurman  v. 
Bodey,  42  Pa.  476. 

4.  As  we  have  seen,  this  witness  was  clearly  incompetent  at 
common  law.  Has  his  disability  been  removed  by  any  legisla- 
tion? In  aU  the  statutes  upon  the  subject  the  manifest  inten- 
tion of  the  legislature  has  been  to  preserve  equality  between 
Utigants.  Both  the  letter  and  the  spirit  of  the  act  of  April  15, 
1869,  P.  L.  80,  and  its  supplements,  is  opposed  to  opening  a 
door  to  one  party,  that  has  been  closed  by  death  against  the 
other.  The  same  principle  is  maintained  in  the  act  of  May  23, 
1887,  P.  L.  158.  Should  the  court  be  of  opinion  that  the  act 
of  1887  renders  the  witness  in  any  way  competent,  we  submit 
that  that  act,  if  it  means  anything  at  all,  is  intended  to  collate, 
revise  and  amend  all  the  former  statutes  on  the  subject.  As 
such,  it  is  in  direct  violation  of  §  6,  article  III.  of  the  consti- 
tution. 

Mr.  W.  H.  Young  (with  him  Mr.  L.  W.  Doty  and  Mr.  A.  M. 
Sloan)  ^  for  the  appellee : 

1.  This  was  not  a  case  where  the  defendants  were  maintain- 
ing a  common  defence.  Smith  had  no  defence  to  make  for 
himself.  By  the  recovery  of  judgment  against  him  his  liability 
had  become  fixed,  and  the  cause  was  thereby  concluded  as  to 
him.  To  all  intents  and  purposes  he  was  no  longer  a  party  to 
the  proceedings,  or  to  the  record.  The  case  went  to  trial  upon 
tiie  plea  of  Williams  alone.  His  defence  was  special  and  per- 
sonal to  himself,  and  a  verdict  in  his  favor  could  in  no  sense 
disturb  or  affect  the  judgment  against  Smith.  Smith  was 
Vol.  cxxx- 
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therefore   entirely  competent  to  testify,  as  he   did,  to  facts 
strictly  in  line  with  the  peraonal  defence  set  up  by  Williams. 

2.  Smith  was  not,  as  is  contended  by  the  plaintiff,  testifying 
in  support  of  his  own  interest.  Judgment  had  been  recovered 
against  him  for  the  whole  of  the  plaintiffs  claim,  and  it  was 
his  real  interest  to  promote  a  recovery  against  Williams  and 
thereby  relieve  himself  to  the  extent  of  one  half.  His  testi- 
mony had  the  effect  to  charge  himself  with  the  whole,  and  he 
was  competent  at  common  law,  because  testifying  against  his 
interest :  Work  v.  Maclay,  2  S.  &  R.  416 ;  Wolf  v.  Carothers, 
8  S.  &  R.  240 ;  Hawthorn  v.  Bronson,  16  S.  &  R.  269 ;  Bowen 
V.  Burk,  18  Pa.  146.  If  there  were  any  doubt  on  that  question, 
it  is  fully  dispelled  by  §  5,  act  of  May  23, 1887,  P.  L.  168. 

3.  Nor  was  he  incompetent  on  the  ground  of  public  policy  as 
being  a  party  to  the  record :  Whitehead  v.  Bank,  2  W.  &  S. 
172;  Mevey  v.  Matthews,  9  Pa.  113;  Hayes  v.  Gudykunst, 
11  Pa.  224;  Talmage  v.  Burlingame,  9  Pa.  21;  1  Greenl.  on 
Ev.,  §  855 ;  Simpson  v.  Bovard,  74  Pa.  861 ;  Good  v.  Calvert; 
1  Penny.  140 ;  Hoskinson  v.  Miller,  104  Pa.  176.  The  cases 
of  Wolf  V.  Finks,  1  Pa.  440,  and  Swanzey  v.  Parker,  50  Pa. 
454,  chiefly  relied  on  by  the  appellant,  are  not  in  point.  In 
the  former,  the  witness  was  excluded  because  he  stiU  remained 
a  substantial  party  to  the  record:  Talmage  v.  Burlingame, 
supra.  In  the  latter,  the  witness  was  interested  in  procuring 
a  judgment  against  his  co-defendant,  as  well  as  being  a  substan- 
tial party  to  tiie  record. 

4.  To  the  objection  that  Smith,  as  the  assignor  of  the  chose 
in  action,  was  incompetent  on  the  ground  of  public  policy, 
there  are  two  answers,  either  of  which  is  sufficient:  (1)  Smith 
was  not  the  assignor  of  the  note  in  question,  nor  was  Dick  the 
assignee ;  although  it  was  drawn  and  indorsed  as  a  negotiable 
instrument.  Smith  was  really  the  maker  and  Dick  the  payee. 
(2)  By  §  4,  act  of  May  23,  1887,  P.  L.  168,  no  policy  of  law 
except  as  provided  in  §  5,  shall  make  any  person  incompetent 
as  a  witness.  This  section  entirely  abrogates  the  common  law 
rule  forbidding  the  assignor  of  a  chose  in  action  to  testify,  and 
we  find  nothing  in  §  6,  saving  this  rule  from  the  operation  of 
§  4.  The  act  of  1887  is  not  a  revision  or  amendment,  but  a 
new  system. 
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Opinion,  Mb.  Justice  Whxiams: 

This  action  was  brought  against  Joseph  Smith  and  D.  H. 
WUliams  as  partners  under  the  fii-m  name  of  Smith  &  Williams. 
It  was  upon  a  note  purporting  to  be  executed  by  the  firm,  made 
payable  to  and  indorsed  by  Joseph  Smith,  and  which  matured 
on  August  17, 1878.  The  summons  was  issued  on  May  5, 1886. 
A  judgment  was  entered  against  the  defendants  on  June  28, 
1866,  for  want  of  an  affidavit  of  defence,  which  was  opened  as 
to  D.  H.  Williams  on  the  next  day,  and  he  permitted  to  make 
defence.  He  alleged  that  the  note  was  not  given  by  the  firm, 
or  for  a  firm  debt,  but  by  Joseph  Smith  for  his  own  individual 
debt,  with  the  full  knowledge  of  Dick,  the  plaintiff.  He  also 
alleged  that  the  action  was  barred  by  the  statute  of  limitations. 

Two  questions  of  fact  were  thus  raised  for  the  decision  of 
the  jury:  (1)  Was  the  note  binding  on  the  firm?  (2)  If 
binding  when  given,  was  the  statute  of  limitations  a  defence? 
It  is  to  be  regretted  that  these  questions  were  not  stated  sepa- 
rately in  framing  the  issue  when  the  judgment  was  opened,  so 
that  they  could  have  been  separately  disposed  of  by  the  jury. 
As  the  case  stands,  we  cannot  tell  whether  the  juiy  found  for 
the  defendant  on  the  first  or  the  second  of  these  questions,  or 
whether  both  were  decided  in  his  favor.  We  must  therefore 
examine  the  errors  assigned  relating  to  both  questions,  and  re- 
verse, if  error  is  found  in  either,  because  of  the  impossibility  of 
determining  on  which  the  verdict  may  rest.  We  will  consider 
them  in  their  inverse  order. 

Was  the  action  barred  by  the  statute  ?  That  depended  on 
whether  the  payment  of  $1,000  indorsed  on  the  note  in  the 
handwriting  of  Dick  as  received  from  D.  H.  Williams  on  Octo- 
ber 21, 1881,  was  in  fact  made  by  Williams  to  apply  on  this 
note.  The  evidence  showed  that  the  $1,000  was  due  from  Wil- 
liams to  Smith  as  the  purchase  money  of  his  interest  in  the 
storehouse  and  lot  which  they  had  previously  owned  together, 
and  that  it  was  paid  to  Dick  at  Smith's  request,  and  for  his 
convenience.  Dick  received  it  from  Williams,  not  as  his  credi- 
tor, but  as  the  agent  of  Smith ;  not  as  a  payment  on  the  note, 
hut  as  payment  in  full  for  the  land  he  had  bought  from  Smith. 
After  it  came  into  his  hands,  any  ai)plication  he  might  make  of 
it  in  accordance  with  his  understanding  with  Smith  could  not, 
without  more,  bind  or  in  any  manner  affect  Williams.     The  in- 
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dorsement,  to  affect  him,  must,  at  the  least,  have  been  made  at 
his  instance  and  request.  The  learned  judge  of  the  court  be- 
low, however,  instructed  the  jury  on  this  subject  as  follows : 
"  The  plaintiff  here  has  shown  by  the  deposition  of  M.  O.  Dick, 
former  cashier,  that  the  defendant  Williams  was  present  when 
the  credit  was  put  on  the  note,  and,  as  we  recall  tJie  facts,  that 
he  handed  over  the  money,  or  the  money  was  passed  then,  at 
least,  there  in  the  bank,  in  his  presence.  This,  not  contradict- 
ed or  explained,  would  take  the  case  out  of  the  statute  of  limi- 
tations." The  plaintiff  in  error  cannot  complain  of  this.  It 
was  more  favorable  to  him  than  he  had  the  right  to  ask,  and,  if 
complained  of  by  the  other  side,  could  not  be  sustained.  As 
we  have  already  said,  Williams  was  not  affected  by  what  Dick 
might  do  with  Smith's  money,  unless  it  was  done  at  his  instance, 
and  of  that  there  is  not  a  particle  of  proof  before  us.  We  do 
not  see  why  the  defendant  was  not  entitled  to  a  peremptory 
instruction  in  his  favor  upon  this  branch  of  his  defence. 

Was  this  note  binding  on  the  firm  ?  It  was,  if  given  in  the 
-course  of  the  firm  business ;  it  was  not,  if  given  for  the  indi- 
vidual debt  of  Smith.  In  order  to  establish  the  latter  position, 
and  to  show  that  Dick  not  only  knew,  but  suggested,  the  use 
of  the  firm  name  by  Smith  for  his  own  individual  purposes,  the 
defendant  called  Smith  a^  a  witness.  Dick  died  before  the  trial ; 
and  his  administrator,  who  had  been  substituted  on  the  record, 
objected  to  the  competency  of  Smith  as  a  witness.  The  court 
below  admitted  him  on  the  ground  that  he  was  called  against 
his  interest,  and  to  sustain  a  defence  personal  to  Williams.  It 
is  important  to  keep  in  mind  that  the  action  was  not  brought 
against  Williams  alone,  but  against  the  firm  of  Smith  &  Wil- 
liams ;  and  he  was  liable,  if  at  all,  because  he  was  a  member  of 
the  firm.  Smith's  liability  rested  on  the  same  basis.  It  is  true 
that  a  judgment  by  default  had  been  taken  against  Smith ;  but 
if  the  result  of  the  trial  should  be  to  determine  that  the  firm 
was  not  liable  on  the  note,  the  foundation  on  which  the  judg- 
ment by  default  rests  would  fall  from  under  it.  If  the  firm  is 
not  liable,  the  members  of  the  firm,  as  such,  are  not.  Smith 
may  be  liable  as  an  indorser,  or  as  the  borrower  of  the  money 
represented  by  the  note,  but  in  this  action  his  liability  depends 
upon  the  fact  that  he  is  a  member  of  the  firm  sued ;  and,  if 
the  firm  is  not  liable,  he  is  not  liable.     He  was  made  a  defend- 
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ant,  as  Williams  was,  because  he  was  a  partner  in  the  firm 
against  which  the  action  was  brought ;  but  if  the  debt  sued  on 
is  not  a  firm  debt,  the  plaintiff  must  fail  in  his  action,  and  the 
verdict  must  be  in  favor  of  the  firm,  and  necessarily  in  favor  of 
the  partners  composing  it.  This  being  so,  it  is  clear  that  Smith 
was  permitted  to  testify  in  favor  of  his  own  interest,  when  he 
was  allowed  to  sho\^  by  his  testimony  that  the  debt  was  not 
that  of  the  firm :  Swanzey  v.  Parker,  50  Pa.  441.  As  the  other 
party  to  the  contract  under  investigation  was  dead,  and  the 
interest  of  Smith  was  adverse  to  that  of  the  deceased  holder 
of  the  note,  he  was  incompetent  to  testify,  under  the  express 
provisions  of  the  act  of  1887. 

The  learned  judge  was  also  in  error  in  treating  this  line  of 
defence  as  personal  to  Williams.  The  defence  made  on  the 
statute  of  limitations  may  be  regarded  as  personal.  One  de- 
fendant may  insist  upon  it  as  a  defence,  and  the  other  may  be 
unwilling  to  set  it  up.  In  that  event  a  verdict  might  be  in 
favor  of  one  defendant,  and  against  the  other.  But  a  denial  of 
the  liability  of  the  firm  goes  to  the  entire  cause  of  action.  If 
that  defence  is  maintained,  not  Williams  alone,  but  the  firm, 
and  aU  its  members,  sued  as  such,  are  relieved  from  liability. 
For  the  reasons  now  given  the  judgment  must  be  reversed ; 
and,  because  we  cannot  tell  whether  the  verdict  of  the  jury 
rests  on  the  determination  of  both,  or  one,  and  which  one,  of 
the  questions  of  fact  before  them,  we  must  award 

A  venire  facias  de  novo. 


PETER  McCAULEY  v.  JOHN  KELLER  ET  AL. 

APFSAIi  BY  DEFENDANTS  FEOM  THE  COURT  OP  COMMON  FLEAS 
OP  JEFFERSON  COUNTY. 

Argned  October  7,  1889— Decided  November  4, 1889. 
[To  be  reported.] 

1.  The  mle  that  extrinsic  evidence  is  not  admissible  to  contradict  or  alter 
a  written  instrument,  is  not  infringed  by  the  admission  of  evidence  of  a 
j)«rol  agreement  whereby,  upon  a  new  consideration,  a  prior  contract 
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under  seal  between  the  parties  was  changed,  so  as  to  provide  for  the 
doing  of  something  not  embraced  in  the  original  agreement,  or  for  an 
alteration  in  the  manner  of  its  performance. 

2.  In  such  case,  the  deviation,  except  where  otherwise  expressed  or  mu- 
tually understood,  must  be  taken  in  its  proper  connection  with  the 
original  contract  with  ref  eretice  to  and  in  modification  of  which  it  was 
made,  and  the  written  contract  must  be  pursued  and  applied  so  far  as 
it  can  be  traced  in  the  intention  of  the  parties. 

(a)  A  sub-contract  for  construction  work  upon  a  railroad  specified  prices 
for  different  classes  of  masonry,  and  provided  that  the  work  should  be 
paid  for  monthly,  as  estimated  by  the  engineer  in  charge.  Monthly 
settlements  on  tiie  contract  were  made  on  the  basis  of  the  engineer's 
estimates,  and  the  work  was  paid  for  and  receipts  taken  in  accordance 
therewith. 

(6)  The  highest  grade  of  masonry  provided  for  in  the  contract  was  second- 
class.  The  sub-contractor  brought  assumpsit  to  recover  compensation 
for  the  work  referred  to  in  his  contract,  alleging  that  while  the  work 
was  in  progress  thereunder  the  defendants  directed  him  to  put  in  first- 
class  masonry  wherever  required  by  the  engineer,  and  agreed  to  pay 
him  the  increased  value  of  such  fii-st-class  work. 

8.  The  original  contract  rendered  the  engineers'  estimates,  classifying 
the  masonry  work,  conclusive  upon  the  parties,  if  made  fairly  and  with- 
out fraud,  and  this  stipulation  was  applicable  to  all  work  done  under 
the  supplement  agreement;  wherefore,  it  was  not  competent  for  the 
plaintiff  without  attacking  the  estimates,  to  go  into  evidence  generally 
as  to  how  the  work  done  under  the  supplemental  agreement  should  be 
classified. 

Before  Paxson,  C.  J.,  Sterrbtt,  Gbeen,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  50  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  182 
December  Term  1888,  C.  P. 

On  October  27,  1887,  Peter  McCauley  brought  assumpsit 
against  John  Keller  and  L.  L.  Bush,  trading  as  Keller  &  Bush, 
to  recover  a  balance  alleged  to  be  due  to  the  plaintiff  from  the 
defendants,  for  work  done  under  contract.  The  plaintiff  de- 
clared upon  a  written  contract  and  also  upon  a  subsequent  prom- 
ise to  pay  additional  compensation  for  the  constjuotion  of  a 
better  grade  of  work  than  that  specifiedlnSie  Qrigi^lcpntract. 
The  defendants  pleaded  non-assumpsit,  payment,  setK)ff  and 
tender. 

At  the  trial,  December  11,  1888,  the  following  facts  were 
shown: 

Some  time  in  or  prior  to  1886,  the  defendants,  Keller  &  Bush, 
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took  a  contract  for  the  construction  of  the  Clearfield  &  Jeffer- 
son railroad  from  Stephen  Green,  the  general  contractor,  rep- 
resenting the  railroad  company,  and  in  the  spring  of  that  year 
they  gave  to  Peter  MdCauley,  the  plaintiff,  a  sub-contract  for 
the  masonry  on  that  part  of  the  road  lying  between  Irvona  and 
Mahaffey.  The  work  done  by  McCauley  under  this  sub-contract 
was  done  during  the  year  1886. 

On  March  26, 1887,  Keller  &  Bush  entered  into  another  con- 
tract with  McCauley  by  which  they  sublet  to  him  the  masonry 
work  on  that  portion  of  the  road  between  Mahaffey  and  Wil- 
liams^s  Run,  which  contract  was  in  writing  under  seal,  and  was 
as  follows  : 

Articles  of  agreement  made  and  concluded  this  25th  day  of 
March,  1887,  between  John  Keller  and  L.  L.  Bush,  of  Lancas- 
ter city,  state  of  Pennsylvania,  of  the  first  part,  and  Peter  Mc- 
Cauley, of  Philipsburg,  Centre  county,  state  of  Pennsylvania, 
of  the  second  part — ^Agreed,  That  the  said  party  of  the  second 
part  will  do  all  the  masonry  necessary  for  the  completion  of  the 
Clearfield  &  Jefferson  railway  between  Mahaffey  and  Williams's 
Run,  in  a  good  and  workmanlike  manner,  the  same  as  masonry 
on  same  line  between  Irvona  and  Mahaffey.  Said  party  of  the 
second  part  to  furnish  all  labor  and  material  needed  to  do 
said  masonry ;  also  to  do  the  masonry  first  where  it  will  be 
necessary  to  start  grading,  or  as  may  be  desired  by  the  super- 
intendent of  the  said  Keller  &  Bush.  All  work  to  be  done  as  di- 
rected by  the  chief  engineer  of  said  railway.  For  which  the  said 
parties  of  the  first  part  promise  to  pay  to  the  said  party  of  the 
second  part  the  sum  of  five  dollars  and  fifty  6ents  for  all  second- 
.  class  masonry,  and  two  dollars  and  fifty  cents  for  box-culvert 
masonry,  the  same  prices  to  be  paid  for  cubic  yards.  All  work 
to  be  paid  for  as  estimated  by  the  engineer  in  charge  during 
the  month,  and  payments  to  be  made  on  or  about  the  20th  of 
the  succeeding  month,  less  ten  per  cent,  which  shall  be  kept 
back  until  the  completion  of  the  work. 

Pbteb  McCaxjley.  [seai^.] 

Witness,  John  Keller  &  L.  L.  Bush,    [seal.] 

J.  A.  Cabter.  Per  John  Keller,    [seal.] 

The  engineer  in  charge  referred  to  in  the  contract,  was  the 
engineer  employed  by  and  supervising  the  work  for  the  railroad 
company.     The  work  of  construction  between  Mahaffey  and 
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Williams's  Run  was  done  during  the  season  of  1887.  For  the 
first  month  after  the  work  of  1887  was  commenced,  John  D. 
Riley,  assistant  engineer,  was  in  charge.  The  chief  engineer, 
John  B.  Bott,  then  took  personal  charge  "and  supervision.  Mc- 
Cauley  commenced  the  performance  of  this  contract  by  putting 
in  such  masoniy  as  he  had  constructed  in  1886,  between  Irvona 
and  Mahaffey.  When  Bott  came  in  charge,  however,  he  refused 
to  accept  this  grade  of  work  in  arch-culvert  and  bridge  masonry, 
and  required  such  masonry  to  be  constructed  in  a  manner  much 
superior  to  that  of  the  work  of  1886.  This  requirement  was 
first  made  in  connection  with  the  masonry  at  Whiskey  Run 
bridge,  which  was  the  first  arch-culvert  work  done  by  McCauley 
under  his  second  contract.  The  circumstances  in  which  Bott's 
dfrections  respecting  it  were  given  were  thus  stated  by  the 
plaintiff,  testifying  on  his  own  behalf : 

I  met  Mr.  Bott  and  Mr.  John  Keller  on  the  train  between 
Irvona  and  Mahaffey,  I  coming  from  Philipsburg,  before  we 
laid  any  stones  to  the  best  of  my  knowledge  on  that  work  at 
aU,  but  there  were  some  of  the  stones  quarried,  and  they  were 
quarried  like  the  stones  of  1886,  fully  as  good ;  and  Mr.  Bott 
called  my  attention  that  he  would  not  accept  those  stones,  the 
bed  was  too  small  and  the  joints  were  too  small ;  had  not  half 
enough  square  back  to  the  joint  and  the  face  of  the  stone ;  and 
I  told  Mr.  Bott  that  was  not  my  contract ;  my  contract  was  to 
do  the  work  the  same  as  in  1886.  Mr.  Bott  said  he  didn't 
know  me  in  the  contract  at  all,  anything  about  my  contract 
with  Keller  &  Bush,  but  that  he  was  going  to  have  the  work 
done  as  he  saw  fit  and  directed ;  and  then  Mr.  Keller  was  in 
the  next  seat  with  him,  or  probably  in  the  same  with  Mr.  Bott  ^ 
— ^I  don't  know,  but  he  waa  probably  in  the  next  seat  if  not  in 
the  same  seat — and  I  told  Mr.  Keller,  and  Mr.  Keller  and  Mr. 
Bott  got  into  a  controversy  about  the  matter  and  I  do  not  know 
exactly  what  they  said.  We  then  got  out  at  Mahaffey  station, 
and  Mr.  Keller  told  me  to  go  on  and  finish  that  bridge  accord- 
ing to  the  direction  of  Mr.  Bott,  and  that  he  would  see  the 
company  about  it,  and  if  it  was  required  so,  to  bring  the  com- 
pany on  the  ground,  if  there  was  any  better  work  exacted  of 
me  than  the  work  of  1886. 

Q.  What,  if  anything,  did  he  say  with  reference  to  paying 
you  for  the  work?    A.  Yes,  sir;  he  said  if  they  exacted  any 
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better  work  of  me  than  the  work  of  1886,  he  would  pay  me 
accordingly  for  it. 

Q.  What  then  did  you  do?  A.  I  finished  the  bridge;  I 
think  it  is  133  yards  in  that  bridge ;  and  then  we  were  building 
a  double  box  culvert. , 

Q.  Let  us  take  that  bridge,  if  you  please.  How  did  you 
build  it  in  comparison  with  the  work  of  1886  ?  A.  I  built  it 
far  superior ;  range  work. 

Q.  In  what  respect  superior?  A.  Cut  stone;  we  had  to  cut 
stone  and  quarry  stone  with  more  care,  so  as  to  get  each  course 
a  certain  size  throughout. 

Q.  How  about  the  bridge  seats  and  coping?  A.  They  were 
neatly  dressed  to  a  smooth  surface. 

The  plaintiflE  further  testified :  Q.  Now,  Mr.  McCauley,  just 
go  on  and  state  how  you  further  proceeded  to  do  the  work 
with  reference  to  what  you  had  done  in  1886 ;  what,  if  any- 
thing, Mr.  Bott,  the  engineer,  required,  and  what,  if  anything, 
occurred  between  you  and  Mr.  Keller  with  reference  to  the 
extra  work  ?  A.  I  saw  Mr.  Bott  in  the  meantime ;  I  could  see 
him  nearly  every  once  in  a  while,  probably  every  day  if  I 
wanted  to,  I  think,  except  on  Saturdays  and  the  early  part  of 
Monday,  that  he  was  with  his  family;  and  he  told  me  he 
would  not  accept  any  work  like  the  work  of  1886  on  his  line 
of  road — of  bridge  masoruy ;  would  not  have  it.  Then  I  went 
and  saw  Mr.  Keller,  and  brought  Mr.  Karbaugh  with  me. 

Q.  Just  state  where  you  saw  Mr.  Keller.  A.  I  saw  him  at 
the  Mahaffey  hotel,  at  Mahaffey  station,  and  told  Mr.  Keller 
these  facts  shortly  after  the  completion  of  the  bridge  at  Whis- 
key Run,  of  which  I  have  already  spoken.  Then  before  we 
commenced  the  Murray  Run  arch  Mr.  Karbaugh  and  I  went 
to  see  Mr.  Keller  at  Mahaffey,  and  I  suppose  were  over  an 
hour,  probably  two  hours,  in  conversation  about  this  work; 
and  then  Keller  agreed  to  give  me  ten  dollars  a  yard  for  all 
arch  masonry  that  was  required  of  me  to  be  cut  in  the  manner 
in  which  I  cut  the  stones  at  Whiskey  Run  bridge.  He  said 
above  the  spring  line  he  would  give  me  ten  dollars  for  arch 
masonry.  If  the  work  was  allowed  to  be  put  in  the  same  as 
the  work  of  1886,  that  was  not  expected.  It  was  all  cut  stone, 
ashler,  that  is  the  term  of  the  word  in  railroad  bridges.  And 
then  Mr.  Keller  looked  after  his  own  rights ;  he  did  bring  the 
company  there. 
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Q.  Go  back  to  the  other  conversations,  Mr.  McCauley,  with 
reference  to  what  you  should  do  other  than  as  in  the  written 
contract?  A.  All  the  work  that  I  could  do,  all  the  work  that 
Mr.  Bott  would  compel  me  to  do  of  cut  stone,  cut  ashler,  that 
he  would  pay  me  first-class  for  it  and  sue  the  company  if  they 
didn't  pay  him. 

Q.  Did  you  have  any  further  subsequent  conversations  with 

him  about  the  work?    A I  told  him  that  the  bench 

walls  were  cut  ashler,  and  were  required  to  be  put  up  as  the 
rule  of  first-class  bridge  masonry ;  and  John  Keller  saw  it  him- 
self that  day,  and  he  said  it  was  first-class,  as  good  as  there  was 
on  the  main  line.  He  has  stated  on  several  occasions  that  it 
was  first-class  work  all  throughout  the  whole  entire  work  of 
bridge  masonry  in  1887,  and  I  can  prove  it  that  he  said  so. 

Q.  Mr.  McCauley,  come  to  the  conversation?  A.  Then 
John  Keller  told  me,  "  You  go  on  with  the  entire  work ;  it  is 
no  use  arguing  with  the  engineers  hereafter ;  I  see  they  are 
exacting  more  of  us  than  my  contract  calls  for,  and  I  will  pay 
you  first-class  bridge  masonry  for  it ;  whatever  is  going  for  such 
work  I  will  pay  you."     He  paid  me  some. 

The  plaintifE  testified  further  that  at  different  times,  subse- 
quently, he  had  conversations  with  Keller,  in  which  Keller 
told  the  witness  to  go  on  and  complete  the  work  according  to 
the  directions  of  the  engineer,  and  he,  Keller,  would  sue  the 
company  for  such  work  as  the  witness  was  doing  first  class, 
and  would  pay  the  witness  for  the  same ;  that  the  witness  went 
on  and  completed  the  work  according  to  the  directions  of  the 
chief  engineer;  that  the  work  thus  done  by  him  was  superior 
to  that  of  1886,  and  more  expensive  to  build. 

On  cross-examination,  the  plaintiff  testified :  Q.  Did  you  go 
to  work  under  and  by  virtue  of  the  agreement  in  writing,  bear- 
ing date  the  25th  day  of  March,  1887  ?  Did  you  go  to  work 
under  that  contract  and  by  virtue  of  what  was  there  stipulated? 
A.  I  went  to  work  under  that  contract,  yes,  sir 

Q.  Did  you  work  under  that  contract  as  made  there  until 
the  time  the  work  was  completed  ?  A.  Not  under  the  contract 
of  prices,  no,  sir. 

Q.  You  did  not?  A.  No,  sir,  because  the  contract  was 
changed 

Q.  Now,  my  friend,  I  have  asked  you  this  question  and  I 
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insist  on  its  answer :  Did  you  work  under  that  written  oontract 
until  the  end  or  completion  of  this  job,  or  not?  A.  I  done 
the  work  under  the  instructions  of  the  chief  engineer. 

H.  S.  Karbaugh,  the  plaintiff's  superintendent,  testified  that 
he  was  present  at  the  interview  between  the  plaintiff  and  Kel- 
ler at  the  Mahaffey  hotel ;  that  all  three  talked  together  about 
the  work  that  had  been  done,  and  the  work  the  plaintiff  was 
then  doing  or  about  to  do,  namely  the  Murray  Run  arch ;  that 
the  question  came  up  what  the  plaintiff  should  be  paid  for  the 
class  of  work  that  was  being  required  of  him,  and  Keller  dis- 
tinctly told  the  plaintiff  he  would  give  ten  dollars  a  yard  for 
all  masonry  above  the  spring-line  constructed  as  the  Murray 
Run  arch  was  being  constructed ;  and  for  the  work  below  the 
spring-line  it  was  to  be  the  same  as  in  1886,  or  secoud-class 
work ;  and  if  a  better  grade  of  work  was  required  he  was  to 
get  a  better  rate  of  pay  for  it,  or  what  the  work  was  worth. 

Q.  What  was  said,  if  anything,  in  reference  to  bridge  ma- 
sonry ?  A.  Well  they  talked  of  bridge  masonry,  but  they  did 
not  name  any  price  for  it,  because  it  was  thought  at  the  time 
that  they  would  continue  on  and  do  second-class  work ;  that 
they  would  not  exact  any  more  first-class  work,  but  if  it  should 
be  exacted,  McCauley  was  to  be  paid  what  that  class  of  work 
was  worth.  That  was  the  talk  and  conversation  between  Mr. 
Keller  and  Mr.  McCauley. 

James  Carroll,  sworn  for  the  plaintiff,  testified  as  follows : 

Q.  What  kind  of  work  was  done  between  Mahaffey  and 
Williams's  Run,  in  1887  ?  A.  It  was  a  far  better  class  of  work, 
far  superior  to  it. 

Objected  to  by  defendants'  counsel. 

Q.  As  a  practical  mason  what  class  of  work  would  you  call 
the  1887  work?  A.  Well,  what  I  have  seen  on  other  railway 
branches,  I  call  it  first-class  bridge  masonry. 

Defendants'  counsel  object  to  that  kind  of  testimony,  for  the 
reason  that  the  engineer  fixed  the  grade  of  work  according  to 
the  contract,  and  plaintiff  cannot  change  it  by  parol. 

By  the  court:  The  objection  is  overruled;  testimony  ad- 
mitted; exception.^® 

Q.  Mr.  Carroll,  what  was  the  1887  bridge  work,  exclusive 
of  the  Mahoning  Creek  pier,  worth  per  cubic  yard,  the  abut- 
ments of  the  bridge? 
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Objected  to  by  defendants'  counsel  in  that  the  price  is  fixed 
by  the  contract ;  and  all  evidence  relative  to  price,  other  than 
what  is  contained  in  the  contract,  is  objected  to  as  incompe- 
tent and  irrelevant  and  as  tending  to  vary  by  parol  a  written 
contract. 

By  the  court :  This  is  the  same  objection  that  has  been  re- 
peatedly made  and  does  not  require  additional  ruling.  The 
evidence  will  be  admitted;  exception.** 

Q.  Mr.  Carroll,  what  was  the  1887  bridge  work,  exclusive 
of  the  Mahoning  Creek  pier,  worth  per  cubic  yard,  the  abut- 
ments of  the  bridge  ?  A.  I  say  nine  dollars  per  cubic  yard,  the 
bridge  masonry. 

Q.  What  was  the  arch  masonry  on  the  1887  work  worth  per 
cubic  yard,  the  average  arch  masonry  work?    A.  Ten  dollars. 

A  large  amount  of  other  testimony  was  taken  upon  the 
question  whether  the  bridge  and  arch-culvert  masonry  con- 
structed by  the  plaintiff  in  1887  should  properly  be  classified 
as  first-class  or  second-class  work,  and  with  reference  to  its 
value. 

Mr.  Keller,  testifying  for  defendants,  denied  making  any 
agreement  with  the  plaintiff  to  pay  him  any  additional  com- 
pensation for  his  work  over  and  above  that  specified  in  the 
contract  of  March  25, 1887,  except  as  to  the  Murray  Run  arch, 
which,  it  was  conceded,  was  by  agreement  to  be  paid  for  at  the 
rate  of  $10  above  the  spring-line  of  the  arch.  The  defendants 
put  in  evidence  the  monthly  and  final  estimates  made  by  the 
engineer  in  charge,  with  reference  to  the  contract  between 
Keller  &  Bush  and  Green.  In  each  of  these  the  bridge  and 
arch-culvert  masonry  constructed  by  the  plaintiff  was  classified 
as  second-class  work.  It  was  admitted,  however,  by  Keller,  in 
his  testimony,  that  the  MuiTay  Run  arch  and  a  pier  in  Mahon- 
ing creek  were  not  to  be  included  under  the  head  of  second- 
class  work.  No  separate  estimates  were  made  by  the  engineer 
for  the  purposes  of  the  contract  between  Keller  &  Bush  and 
McCauley,  with  which  contract  the  engineer  had  nothing  to 
do,  but,  on  the  basis  of  the  estimates  made  by  the  engineer, 
Keller  &  Bush  prepared  monthly  statements  for  the  purpose  of 
making  settlements  with  McCauley.  Each  of  these  statements 
embraced  the  whole  amount  of  work  done  by  McCauley  under 
his  contract  to  that  time,  showed  the  balance  due  to  date,  after 
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crediting  payments  previously  made,  and  was  accompanied  by 
a  receipt  from  McCauley  for  the  balance  so  shown.  The  latest 
of  these  statements  was  as  follows,  the  others  being  in  substan- 
tially the  same  form : 

ESTIMATE  NO.  6. 

September  19th,  1887. 
KeTiLtcr  &  Bush,  To  Peter  McCauley,  Dr. 

August,  1887. 
To  2,018  cubic  yards  second  class,  at  *5.50.      $11,071  50 
To  510  cubic  yards  rectangfular  masonry,  at  2.50,  1,275  00 
To  2,798.2  cubic  yards  paving,  at  2.50,  6,995  50 

To  295  cubic  yards  arch  culvert,  at  10.00,  2,950  00 

To  300  cubic  yards  of  stone  delivered,  600  00 


$22,892  00 
Less  former  payments,  20,805  50 


$2,086  50 
Received  payment,         Peter  McCauley. 

Ehdorsement.— Estimate  No.  6,  for  August  1887;  $2,086  50. 

The  final  estimate  furnished  to  Keller  &  Bush  by  the  chief 
engineer  was  dated  in  December,  1887.  On  the  basis  of  that 
estimate  and  of  the  prices  specified  in  the  contract  of  March  25, 
1887,  the  defendants  conceded  that  there  was  due  to  the  plaint- 
iff a  balance  of  $2,361.21,  including  several  small  items  of  extra 
work  outside  the  contract ;  and  the  defendants  alleged  that  on 
January  20, 1888,  they  tendered  the  plaintiff  $2,406.62,  cover- 
ing the  balance  aforesaid,  with  interest  thereon  and  costs  to 
that  date,  which  was  refused.  A  tender  of  this  amount  was 
made  in  court  upon  the  trial,  and  refused,  and  thereupon  the 
sum  of  $2,406.62  was  paid  into  court  in  pursuance  of  it. 

The  plaintiff  testified  in  rebuttal  that  at  the  time  of  signing 
the  receipts  appended  to  the  statements  prepared  by  Keller  & 
Bush  he  did  not  know  the  contents  of  these  statements ;  that 
he  was  never  given  time  to  examine  them ;  that  he  did  not 
understand  the  figui*es  as  placed  in  the  statements,  but  Keller 
always  told  him  the  receipt  was  on  account,  and  he  would  get 
a  final  settlement  and  be  fully  compensated  for  the  work  he 
was  doing ;  that  the  witness  never  received  a  copy  of  any  of 
the  statements  presented  to  him  for  signature. 
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At  the  conclusion  of  the  testimony,  the  court,  Wilson,  P» 
J.,  charged  the  jury  in  part  as  follows : 

A  written  contract  may  be  changed  by  a  subsequent  verbal 
agreement  to  pay  an  additional  sum  for  the  same  work  and 
materials  mentioned  in  the  agreement,  or  as  so  changed,  for 
better  and  more  expensive  work ;  and  in  this  case,  if  the  jury 
believe  from  the  evidence  that  there  was  a  subsequent  verbal 
agreement  between  the  parties,  varying  the  terms  of  the  written 
agreement,  and  that  the  work  in  question  was  done  in  com- 
pliance with  the  latter  agreement,  it  will  be  binding  between 
the  parties.  [If  the  jury  believe  from  the  evidence  that  after 
making  the  written  contract  the  parties  by  parol  agreement 
modified  the  same  as  to  the  quality  of  material  and  superior 
workmanship,  so  as  to  make  the  bridge  masonry,  arch-culvert 
masonry,  and  other  work,  first-class  masonry,  instead  of  second- 
class  masonry,  and  that  the  plaintiff  performed  the  contract  as 
so  modified,  then  both  parties  would  be  bound  by  the  contract 
as  modified.]  *  [The  jury  are  instructed  that,  although  a 
written  contract  while  it  remains  in  force  and  is  to  be  per- 
formed, cannot  be  shown  to  have  been  changed  by  parol  agree- 
ment, still  a  written  contract  may  be  changed  by  a  subsequent 
verbal  agreement  for  the  performance  of  additional  work  or  the 
furnishing  of  additional  materials,  or  changing  second-class 
masonry  to  first-class  masonry,  or  for  the  payment  of  an  addi- 
tional sum  of  money;  and  if  the  work  is  subsequently  per- 
formed and  accepted  in  accordance  with  the  terms  of  the 
contract  as  thus  changed,  the  change  will  be  binding  on  both 
parties.]  * 

If  the  jury  find  from  the  evidence  that  the  plaintiff  rendered 
services  for  the  defendants  as  claimed  and  sued  for  in  this  case, 
at  an  agreed  price,  and  that  he  has  not  been  fully  paid  for  the 
same,  then  they  should  render  a  verdict  in  favor  of  the  plaint- 
iff for  such  an  amount  as  the  services  actually  rendered  would 
come  to  at  the  stipulated  price,  less  such  an  amount  as  the  jury 
believe  fi'om.  the  evidence  has  been  paid  thereon.  [If  the  jury 
further  believe  from  the  evidence  that  the  plaintiff  did  the 
work  in  question,  as  claimed  in  his  statement  of  claim  filed  in 
this  case,  a  copy  of  which  has  already  been  presented  to  you, 
and  there  was  no  special  contract  as  to  price,  then  in  coming 
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at  the  yalne  of  the  services  the  jury  should  take  into  account 
the  nature  of  his  employment,  the  kind  of  services  required  of 
him,  and  the  degree  of  care,  skill  and  attention  bestowed  by 
him,  so  far  as  these  things  have  been  shown  by  the  evidence,  if 
they  do  so  appear.]  '^  And  if  the  jury  find  for  the  plaintiff, 
and  if  they  believe  from  the  evidence  that  no  special  price  was 
agreed  on,  then  in  arriving  at  the  value  of  the  services,  they 
should  consider  the  means  of  knowledge  of  such  value  pos- 
sessed by  the  several  witnesses  who  have  testified  in  relation 
to  such  value.  Those  witnesses  who  helped  to  do  the  work,  if 
any  such  are  shown  by  the  proof,  all  things  being  equal,  would 
generally  afford  better  and  more  reliable  evidence  of  such  value 
tJian  those  who  speak  from  theory  or  general  knowledge  only, 
especially  if  the  evidence  shows  that  they  never  did  such  work 
or  saw  it  done,  subject,  however,  to  the  evidence  of  the  wit- 
nesses called  who  testified  that  the  engineer  in  chai*ge  was 
better  qualified  to  judge  of  the  work. 

The  burden  of  proof  as  to  any  payments  claimed  to  have  been 
made  by  the  defendants  to  the  plaintiff  is  on  the  defendants ; 
and  in  case  of  a  conflict  of  testimony  as  to  such  payments,  the 
rule  of  law  is  that  if  the  weight  of  evidence  against  the  pay- 
ments exceeds  or  only  equals  Hie  weight  in  favor  of  their  having 
been  made,  then  the  jury  should  consider  such  payments  not 
proved. 

[The  court  further  instructs  the  jury  that  a  receipt  is  but 
prima  facie  evidence  of  payment  and  may  be  contradicted  by 
parol  testimony;  and  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  did  the  extra  work  for  which  this  suit  is 
brought  at  the  request  of  the  defendants,  or  either  of  them,  as 
expressed,  and  that  the  plaintiff  has  not  been  paid  for  the 
same;  and  further,  that  the  receipts  introduced  in  evidence 
were  not  intended  to  cover  these  prices,  and  by  mistake  of  the 
parlies  not  included  in  the  estimates  when  the  receipts  were 
given,  then  the  jury  may  find  for  the  plaintiff  as  to  these  ad- 
ditional prices.]  • 

If  the  jury  believe  from  the  evidence  that  on  the  20th  day 
of  January,  1888,  and  since  the  commencement  of  this  suit,  the 
defendants  tendered  to  the  plaintiff,  in  payment  of  the  demands 
now  in  question,  the  sum  of  $2,406.62,  for  such  debt,  interest 
and  costs  incurred  in  the  suit  up  to  that  time ;  and  f urtlier, 
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that  at  that  time  there  was  no  more  than  said  sum  of  $2,406.62 
due  to  the  plaintiff,  including  such  costs,  and  further,  that  the 
defendants  kept  that  tender  good  by  paying  the  said  sum  of 
$2,406.62  into  this  court  for  the  use  of  the  plaintiff,  then  upon 
the  question  of  tender  the  jury  should  find  a  verdict  for  the 
defendants.  To  this  it  may  be  added,  with  such  a  verdict  the 
plaintiff  would  be  entitled  to  take  out  of  court  the  said  sum 
paid  in. 

«  •«  «  •  «  »  « 

The  plaintiff's  counsel  have  requested  the  court  to  charge 
the  jury : 

1.  That  by  the  terms  of  the  contract  in  evidence  between 
the  parties,  the  work  to  be  done  by  the  plaintiff  was  not 
required  to  be  of  any  better  quality  as  to  material  or  workman- 
ship than  the  work  on  the  line  of  the  same  road  between  Ir- 
vona  and  Mahaffey ;  and  if  the  jury  believe  from  the  evidence 
that  the  plaintiff,  after  he  commenced  work  under  the  contract, 
was  required  by  the  chief  engineer  in  charge  to  do  the  work 
in  a  better  and  more  expensive  manner  than  was  required  by 
his  contract,  and  he  did  the  work  as  thus  required,  at  the  re- 
quest of  the  defendants,  or  either  of  them,  under  their  promise 
to  pay  therefor,  he  is  entitled  to  recover  for  such  extra  work 
and  expense  what  they  are  reasonably  worth,  where  no  specific 
price  was  agreed  upon  between  the  parties  for  such  extra 
work. 

Answer:  Affirmed.^ 

The  defendants'  counsel  request  the  court  to  exclude  from 
the  consideration  of  the  jury  the  evidence  of  Peter  McCauley 
given  in  relation  to  the  receipts  on  exhibits  from  1  to  6  inclu- 
sive, on  the  ground  that  it  is  insufficient  to  invalidate  such 
receipts. 

Answer:  Refused. 

The  defendants  further  request  the  court  to  instruct  the  jury : 

1.  The  parties,  without  fraud  or  mistake,  having  put  their 
engagements  in  writing,  such  writing  is  not  only  the  best,  but 
the  sole  evidence  of  the  agreement. 

Answer:  Aflirmed. 

2.  To  establish  a  change  in  the  written  contract,  the  plaint^ 
iff  must  prove  such  change  in  the  terms  thereof,  by  testimony 
that  is  clear,  precise,  explicit  and  indubitable. 
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Answer:  Afl&rmed. 

3.  By  the  terms  of  the  contract,  the  engmeer  was  made  the 
judge  of  the  class,  as  well  as  the  character  of  the  work ;  and 
he,  having  without  fraud  passed  upon  the  class  and  character 
of  the  work,  the  plaintiff  is  bound  thereby,  and  cannot  be  per- 
mitted, under  the  terms  of  the  contract,  to  claim  additional 
compensation,  because  the  work  was  done  better  than  other 
work  of  the  same  class. 

Answer :  AflSrmed.  This  point  omits  any  reference  to  any 
change  in  the  contract  as  stated  in  the  plaintiffs  first  point.* 

4.  That,  if  the  monthly  estimates  of  the  work  were  made  out 
according  to  the  terms  of  the  written  contract,  (except  as  to 
the  work  done  above  the  spring-line  in  what  is  known  as  the 
Murray's  Run  arch,)  and  the  plaintiff  received  and  receipted 
for  the  price,  as  therein  fixed,  he  cannot  avail  himself  of  any 
alleged  parol  change  of  price  different  from  that  contained  in 
the  written  agreement. 

Answer:  Refused.* 

What  then  are  the  important  questions  in  this  case  to  be 
determined  by  the  jury  from  a  preponderance  of  the  evidence? 
First,  the  sealed  contract  of  March,  1887,  is  undisputed.  Sec- 
ond, the  plaintiff  claims  that  this  contract  after  it  was  made 
was  changed,  whereby  he  was  to  make  the  masonry  first  class 
instead  of  second  class,  and  receive  a  corresponding  increase 
of  price,  and  that  he  made  it  first  class.  Third,  the  defendants 
say  there  was  no  such  change  in  the  contract  as  alleged,  but 
that  the  contract  executed  between  the  parties  in  March  was 
the  only  contract  ever  made,  except  that  the  plaintiff  was  to 
be  paid  extra  for  the  Murray  Run  culvert,  and  that  it  was  in- 
cluded in  the  estimates  furnished  by  the  chief  engineer,  paid 
by  the  defendants  to  the  plaintiff,  and  that  all  work  was  paid 
for  according  to  the  March  agreement  and  the  estimates,  ex- 
cept that  the  final  estimate  was  not  received  until  after  suit 
was  brought,  and  then  the  balance  due,  with  interest  and  costs, 
was  tendered  to  the  plaintiff  and  refused  by  him ;  and  further, 
that  the  work  here  claimed  for  was  second-class  masonry,  as 
specified  in  the  written  contract.  If  the  jury  find  from  the 
evidence  that  there  was  a  change  in  the  contract  as  claimed  by 
plaintiff,  then  you  will  consider  the  value  of  the  work  as  estab- 
lished by  the  testimony ;  but  if  you  find  from  the  evidence 
Vol.  cxxx — 5 
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that  there  was  no  change  in  the  contract,  (and  to  establish  that 
the  testimony  must  be  clear,  precise,  explicit  and  indubitable,) 
then  your  verdict  ought  to  be  for  the  amount  undisputed ;  and 
if  you  return  a  verdict  under  the  pleadings  in  this  case  as 
claimed  by  the  defendants,  then  according  to  the  pleadings, 
the  plaintiff  would  be  entitled  to  take  out  of  court,  in  addition 
to  the  verdict,  the  sum  paid  in,  $2,406.62 ;  or,  you  may  return 
a  special  verdict,  fixing  the  value  of  the  extra  work,  if  any, 
and  the  court  will  mould  it  in  proper  legal  form. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$11,839.45,  in  addition  to  the  sum  paid  into  court.  A  motion 
for  a  new  trial  was  refused,  without  opinion  filed,  and  judg- 
ment was  entered  on  the  verdict.  Thereupon  the  defendants 
took  this  appeal,  assigning  for  error,  inter  alia : 

1.  The  answer  to  plaintiff's  point.^ 

2,  8.  The  answers  to  defendants'  points.*  * 

6-8.  The  parts  of  the  charge  embraced  in  []**<*  * 
10,  11.  The  admission  of  the  plaintiff's  offers.^®  ^^ 

Mr.  George  A.  Jenk9  (with  him  Mr,  G.  D.  Jenks^  Mr.  W.  P. 
Jenks  and  Mr.  JE.  M.  Clark')^  for  the  appellants : 

1.  There  being  no  allegation  of  fraud  or  mistake  in  the  esti- 
mates made  by  the  engineer  in  charge  of  the  work,  those  esti- 
mates were  final.  The  written  contract  between  the  parties 
contemplated  that  all  masonry  on  the  line  between  Mahaffey 
and  Williams's  Run  should  be  either  second-class  masonry  or 
box-culvert  masonry,  and  fixed  the  prices  for  those  two  classes. 
It  provided  that  all  work  should  be  done  as  directed  by  the 
chief  engineer,  and  paid  for  as  estimated  by  the  engineer  in 
charge.  This  last  clause  is  a  usual  one  in  such  contracts.  Its 
propriety  as  a  means  of  avoiding  litigation  respecting  measure- 
ments and  classification,  is  well  illustrated  by  the  uncertain 
and  conflicting  testimony  in  this  case.  The  estimates  here 
were  made  by  the* proper  engineer.  They  clfiwsified  all  the 
plaintiff's  work,  except  the  Murray's  Run  arch,  as  second-class 
masonry.  This  classification  was  final  under  the  contract: 
Monongahela  Nav.  Co.  v.  Fenlon,  4  W.  &  S.  205 ;  N.  L.  R. 
Co.  V.  McGrann,  33  Pa.  530 ;  Faunce  v.  Burke,  16  Pa.  469. 

2.  There  was  no  change  in  this  clause  of  the  contract.     Tak- 
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ing  the  testimony  for  the  plaintiff  as  fully  true,  a  change  in 
price,  if  first-class  work  should  be  exacted  by  the  engineer,  is 
substantially  all  that  is  shown  by  it.  The  finality  of  the  engi- 
neer's estimates,  both  as  to  the  amount  and  class,  was  left 
unchanged.  When  a  written  contract  is  acted  under,  and  esti- 
mates made  and  receipted  according  to  its  terms,  it  requires 
dear  and  explicit  proof  to  justify  a  submission  to  a  jury  of  the 
question  whether  it  has  been  so  changed  as  to  waive  all  its 
terms,  and  permit  a  recovery  upon  a  quantum  meruit:  Mc- 
Grann  v.  Railroad  Co.,  29  Pa.  82 ;  Shaw  v.  Turnpike  Co.,  3  P. 
&  W.  445 ;  and  where  a  deviation  from  the  contract  is  estab- 
lished, the  special  contract  thus  changed  must  be  pursued  so 
far  as  it  can  be  traced  and  made  to  apply :  Merrill  v.  Railroad 
Co.,  16  Wend.  586  (30  Am.  Dec.  130) ;  Dubois  v.  Canal  Co., 
4  Wend.  285.  The  court  allowed  the  plaintiff  to  give  evi- 
dence as  to  the  whole  value  of  the  masonry  as  upon  a  quantum 
meruit,  notwitiistanding  that  his  statement  of  claim  was  drawn 
in  afi&rmance  of  the  contract. 

Mr.  B.  J.  Beid  (with  him  Mr.  B.  O.  Winslow,  Mr.  J.  E.  OdUr 
derwood  and  Mr.  Charles  Oorbet)^  for  the  appellee : 

1.  The  main  question  in  the  cause  is  whether  a  written  con- 
tract can  be  modified,  or  a  new  agreement  substituted  for  it,  by 
parol,  and  whether  there  was  sufficient  evidence  of  such  parol 
change  to  go  to  the  jury.  Parties  may  by  parol  waive,  dis- 
solve, annul,  subtract  from,  vary  or  qualify  their  written  con- 
tracts, and  make  new  agreements,  and  are  bound  thereby : 
Malone  v.  Dougherty,  79  Pa.  46 ;  Emerson  v.  Slater,  63  U.  S. 
28  ;  Munroe  v.  Perkins,  9  Pick.  298 ;  Wilgus  v.  Whitehead,  89 
Pa.  131.  To  establish  such  a  parol  agreement  a  mere  preponder- 
ance of  evidence  is  sufficient.  There  was  abundant  evidence  to 
submit  to  the  jury  on  this  question  and  to  justify  their  ver- 
dict, and  the  finding  of  the  jury  is  conclusive  in  this  court : 
Bartlett  v.  Kingan,  19  Pa.  341. 

2.  We  dispute  the  assumption  of  the  defendants  that  the 
written  contract  made  the  engineer  the  judge  of  the  class  of  the 
work.  The  words,  "  all  work  to  be  paid  for  as  estimated  by 
the  engineer,"  have  reference  simply  to  an  estimate  of  the 
quantity  of  the  work  done,  made  each  month,  as  the  work 
progressed,  in  order  to  adjust  the  amount  of  the  monthly 
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payments.  There  is  nothing  to  indicate  that  the  estimates 
were  to  be  taken  as  final,  even  on  the  quantity  of  work  done, 
when  it  was  completed.  Had  the  parties  intended  that  the  en- 
gineer should  determine  the  class  of  the  masonry,  they  would 
have  used  apt  words  for  the  purpose.  But  the  subsequent 
agreement  to  pay  value  for  the  work  as  enhanced  by  additional 
labor,  cost  and  expense,  would  abrogate  any  provision  in  the 
original  contract  for  a  classification  by  the  engineer,  if  such 
there  was  in  it. 

3.  Whether  the  written  contract  had  been  changed,  the  scope 
and  extent  of  the  new  agreement,  and  the  kind,  class,  charac- 
ter and  value  of  the  work  done  under  it,  were  all  questions  for 
the  jury,  and  any  testimony  giving  light  on  any  of  them  was 
admissible.  The  plaintifE  was  not  claiming  on  a  quantum  mer- 
uit for  all  the  work  done  by  him.  He  claimed  under  the  writ- 
ten contract  for  the  work  done  under  it  before  any  change  was 
made,  and  under  the  subsequent  parol  agreement  for  extra 
compensation,  for  extra  and  more  expensive  work  than  the 
written  contract  required.  If  the  jury  found  that  no  specific 
price  was  fixed  for  a  portion  of  the  extra  work,  the  instructions 
of  the  court  as  to  the  mode  of  arriving  at  its  value  cannot  be 
questioned. 

4.  The  plaintiffs  receipts,  appended  to  the  so  called  esti- 
mates made  out  by  Keller  &  Bush,  are  not  conclusive  on  him 
as  to  the  correctness  of  the  classification  or  as  to  the  amounts 
due  him.  In  a  long  line  of  cases,  commencing  with  Hamilton 
V.  McGuire,  3  S.  &  R.  355,  it  has  been  settled  that  a  receipt  is 
mere  matter  in  pais  which  estops  nobody.  It  is  like  any  other 
parol  admission  by  the  party,  open  to  contradiction,  explana- 
tion or  correction :  Russell  v.  Church,  65  Pa.  15.  It  is  erro- 
neous to  assume,  as  the  defendants'  third  point  did,  that  the 
engineer  had  in  fact,  without  fraud,  passed  upon  the  class  of 
the  plaintiff's  work.  Whether  he  had  or  not,  was  a  question  of 
fact,  depending  upon  evidence,  and  therefore  for  the  jury  and 
not  for  the  court. 

Opinion,  Mb.  Justice  Clabk  : 

It  is  very  plain  that  the  parties  to  this  contract  had  in  con- 
templation that  no  part  of  the  masonry  between  MahafFey  and 
Williams's  Run  would  be  first  class.    It  was  to  be  the  same  as 
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the  masonry  between  Irvona  and  Mahaffey,  which  had  been 
constructed  in  the  previous  year,  and  was  considered  second 
dass.  The  contract,  in  specifying  the  prices  to  be  paid,  made 
no  provision  for  any  first-class  work.  It  is  equally  clear  that  the 
work  was  to  be  done  "  as  directed  by  the  chief  engineer "  of 
the  company,  and  that  "  the  work  was  to  be  paid  as  estimated 
by  the  engineer  in  charge  during  the  month,  payments  to  be 
made  according  to  that  estimate  about  the  20th  of  the  succeed- 
ing month,  less  ten  per  cent,"  etc.  Under  the  written  contract, 
therefore,  the  engineer  was  the  arbiter  of  the  kind  of  work  to 
be  done,  as  well  as  of  the  class  to  which  it  belonged,  and  his 
decision  determined  the  compensation  which  the  plaintiff  was 
entitled  to  receive  under  his  contract.  It  turned  out,  however, 
that  at  certain  points  on  the  line  masonry  of  a  higher  class  and 
grade  was  required  by  the  engineer  than  was  contemplated  by 
the  parties,  and  the  contract  fixed  no  price  for  this  higher  grade 
of  work.  It  is  alleged  on  the  part  of  the  plaintiff  that  when 
this  exigency  arose  the  defendants  instructed  the  plaintiff  that 
the  work  should  be  done  "as  directed  by  the  engineer,"  and 
that  they  would  pay  the  plaintiff  what  it  was  reasonably  worth ; 
that  the  work  required  for  arch  masonry  was  of  a  superior 
quality  and  workmanship,  and  that  the  whole  work  as  com- 
pleted under  the  requirements  of  the  engineer  was  of  a  better 
quality  than  that  between  Irvona  and  Mahaffey,  which  was 
mentioned  in  the  contract  as  descriptive,  in  a  general  way,  of 
the  kind  of  work  to  be  done ;  and  this  suit  is  brought,  not  only 
to  recover  for  "  extra  "  work,  that  is  to  say,  for  what  the  work 
done  was  worth  more  than  was  stipulated  in  the  contract,  but 
also  for  the  balance  remaining  upon  the  work  done  under  the 
special  contract. 

It  was  undoubtedly  competent  for  the  plaintiff,  by  parol,  to 
show  a  new  and  distinct  agreement  subsequent  to  the  contract 
under  seal,  whereby,  upon  a  new  consideration,  the  original 
i^eement  was  changed  and  the  plaintiffs  agreed  to  perform 
additional  work,  or  the  same  work  in  a  different  manner.  The 
rule  that  extrinsic  evidence  is  not  admissible  to  contradict  or 
alter  the  written  instrument  is  not  thereby  infringed :  1  Greenl. 
Ev.,  §  803 ;  Malone  v.  Dougherty,  79  Pa.  53 ;  Collins  v.  Barnes, 
88  Pa.  15.  But,  in  such  cases,  the  special  contract  will  be  pur- 
sued as  far  as  it  can  be  traced  in  the  intention  of  the  parties. 
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The  deviation,  except  where  otherwise  expressed  or  mutually 
understood,  must  be  taken  in  its  proper  connection  with  the 
original  contract,  with  reference  to  and  in  modification  of 
which  it  was  made.  The  theory  of  the  plaintiff's  case  is  that, 
according  to  the  doctrine  established  in  Vicary  v.  Moore,  2  W. 
457 ;  Spangler  v.  Springer,  22  Pa.  454,  and  other  cases,  to  which 
it  is  unnecessary  to  refer,  the  parol  agreement  drew  or  retained 
the  stipulations  of  the  sealed  instrument  in  parol,  and  turned 
the  plaintiff  over  to  his  action  of  assumpsit  for  the  balance  due 
upon  the  entire  work;  that  the  provisions  of  both  contracts 
thus  became  one  entire  parol  agreement,  and  it  is  upon  this 
ground,  as  we  understand  the  case,  that  the  plaintiff  bases  his 
right  to  recover  his  whole  claim  in  this  form  of  action.  It  is 
plain,  then,  that  the  sealed  instrument  must  be  supposed  to 
contain  the  agreement  of  the  parties  to  the  full  extent  that  it 
has  not  been  modified  by  the  subsequent  parol  contract,  and 
that  both  taken  together  (the  former  being  subject  to  the  lat- 
ter) state  the  agreement  of  the  parties.  If  there  had  been  no 
provision  for  estimates,  etc.,  the  plaintiff  would,  without  doubt, 
have  been  entitled  to  recover  upon  a  quantum  meruit  whatever 
he  could  show  the  work  was  worth ;  but  all  the  work  was  to  be 
done  as  directed  by  the  engineer,  and  was  to  be  paid  for  as  es- 
timated by  the  engineer  in  charge  during  the  month. 

The  work  covered  by  the  parol  agreement  was  the  same  work 
which  was  embraced  in  the  special  contract.  It  is  alleged  sim- 
ply that  it  was  to  be  performed  in  a  different  way  if  the  engineer 
required  it  to  be  so  done,  and  if  the  estimate  of  the*  engineer 
was  not  to  determine  its  nature  and  extent  it  would  doubtless 
have  been  so  stated.  The  masonry  was  to  be  the  same  as  ma- 
sonry on  the  same  line  between  Irvona  and  Mahaffey,  but  it 
was  to  be  paid  for  as  estimated  by  the  engineer  in  charge  dur- 
ing the  month.  If  the  work,  under  the  requirements  of  the 
engineer,  was  of  a  higher  class,  it  was  for  the  engineer  to  de- 
termine and  designate  the  class  of  work  to  which  it  belonged, 
according  to  the  usual  and  customary  methods  in  railroad  con- 
struction. It  is  not  to  be  supposed  the  parties  intended  that 
the  engineer,  in  making  hb  estimates  from  time  to  time,  was  to 
compare  in  detail  the  work  of  1887  with  that  of  1886,  and  that 
the  compensation  was  to  be  rated  accordingly.  The  contract 
provides  the  price  to  be  paid  for  second-class  work,  the  nature 
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and  characteristics  of  which  were  presumably  known  to  the 
engineer ;  and  this  of  itself  indicates  that  the  work  was  to  be 
estimated  according  to  a  certain  classification  recognized  in  the 
business,  and  was  to  be  compensated  accordingly.  Upon  that 
basis  of  calculation  the  defendant  would  be  held  for  the  differ- 
ence between  the  value  of  the  work  required  and  the  sum 
stipulated  in  the  contract.  K  the  parties  fixed  any  price  for 
the  work  which  was  required  to  be  done  in  a  superior  manner, 
that  price  would  govern  in  the  calculation  of  the  amount ;  if 
not,  the  value  of  this  class  of  work  could  be  otherwise  readily 
shown.  But  the  kind  and  classification  of  work  was  for  the 
engineer,  and  his  estimates,  monthly  and  final,  were  conclusive 
upon  both  parties. 

Although  the  character  of  the  work  to  be  performed  is  de- 
scribed, in  a  general  way,  as  the  same  as  the  masonry  between 
Irvona  and  Mahaffey,  yet  it  was  to  be  done  "  as  directed  by  the 
engineer  of  the  company,"  and  in  a  good  and  workmanlike  man- 
ner. Although,  as  between  the  contracting  parties  themselves, 
the  work  would  be  satisfactory  if  it  was  the  same  as  the  masonry 
between  Irvona  and  Mahaffey,  yet  it  was  required  to  be  done 
as  directed  by  the  engineer.  McCauley  entered  into  this  con- 
tract with  notice  of  the  duties  and  powers  of  the  company's 
engineer.  He  took  his  chances  with  the  engineer,  and  was  to 
receive  pay  as  for  second-class  work.  It  is  conceded  that  the 
masonry  between  Irvona  and  Mahaffey  was  second-class  work 
of  an  inferior  quality ;  but  this  work,  although  of  the  same 
class,  was  to  be  performed  in  a  good  and  workmanlike  manner, 
as  directed  by  the  engineer.  First-class  work  was  not  contem- 
plated, but,  when  work  of  that  class  was  afterwards  required, 
the  parties  appear  to  have  provided  for  it  in  a  subsequent  parol 
agreement.  How  much  of  this  first-class  work  the  engineer 
directed  to  be  done,  and  how  much  was  actually  performed  in 
pursuance  of  lus  direction,  was  for  the  engineer  to  estimate  ; 
and  his  certificate,  fairly  made,  without  fraud,  was,  by  the 
terms  of  the  contract,  binding  upon  the  parties.  We  are  of 
opinion,  therefore,  that  the  court  erred  in  throwing  this  inquiry 
open  to  the  opinion  and  estimate  of  those  who  casually  observed 
the  work,  the  parties  having  designated  a  person  for  this  pur- 
pose, a  person  whose  classification  of  the  work  and  measure- 
ment of  the  amount  were  necessarily  binding  in  the  computation 
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of  the  plaintiff's  claim.  That  the  parties  so  understood  their 
contract  is  shown  by  the  fact  that  monthly  settlements  were 
made  upon  the  estimate  of  the  engineer,  and  the  work  was 
paid  for  and  receipts  taken  in  accordance  therewith.  The  esti- 
mates, it  is  true,  were  in  some  instances  modified  and  changed, 
but  the  classification  and  measurement  of  the  engineer  consti- 
tuted the  general  basis  upon  which  these  settlements  were 
made. 

It  is  unnecessary,  we  think,  to  consider  the  assignments  of 
error  in  detail.  If  we  are  right  in  what  we  have  said,  the  case 
was  tried  under  a  mistaken  view  of  the  nature  and  obligations 
of  the  contract.  If,  at  the  re-trial,  the  cause  is  conducted  upon 
the  theory  suggested  in  this  connection,  the  other  matters  as- 
signed for  error  cannot  arise. 

The  judgment  is  reversed,  and  venire  facias  de- 
novo  awarded. 


GEORGE  W.  SUTTER  v.  YOUNG  TOWNSHIP. 

APPEAL  BY  THE  DEFENDANT  PBOM  THE  COUBT  OF  COMMON 
PLEAS  OF  JEPFBESON  COUNTY. 

Argued  October  8, 1889— Decided  November  4, 1889. 

Where,  in  an  action  against  a  township  for  negligence,  there  was  evidence 
that,  with  notice  to  the  supervisors,  a  rut,  twelve  to  fourteen  inches 
deep  and  a  rod  or  so  long,  was  permitted  to  continue  for  a  long  time  in 
a  public  road  but  ten  feet  wide  cut  upon  a  hillside,  and  at  a  point  where 
there  was  a  down  grade  and  the  road  was  sloping  towards  the  lower 
bank,  whereby  the  plaintiff's  sled  loaded  with  boards  was  overturned 
and  himself  injured,  without  contributory  negligence  on  his  part,  it  was 
not  error  to  submit  the  question  of  negligence  on  the  part  of  the  defend- 
ant to  the  jury :  Plymouth  Tp.  v.  Graver,  125  Pa.  24,  distinguished. 

Before  Paxson,  C.  J.,  Stebbett,  Green,  Claek,  Wil- 
liams, McCoLLTJM  and  Mitchell,  JJ. 

No.  52  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  161 
May  Term  1887,  C.  P. 
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On  April  11,  1887,  George  W.  Sutter  brought  case  against 
Young  township  to  recover  damages  for  an  injury  received  by 
him  while  driving  over  one  of  the  public  roads  in  said  township. 
Issue. 

At  the  trial  on  December  19, 1886,  before  Wilson,  P.  J., 
the  plaintiff  introduced  evidence  to  show  that  on  December  18, 
1886,  while  driving  over  a  public  road,  with  two  horses  and  a 
sled  loaded  with  boards,  the  sled  was  overturned  and  the  plaint- 
iff thrown  over  a  bank,  with  the  load  of  boards  upon  him, 
whereby  he  was  seriously  injured.  The  condition  of  the  road 
at  the  point  where  the  accident  occurred  is  fully  described  in 
the  opinion  of  the  Supreme  Court. 

The  defendant  requested  the  court  to  charge : 

8.  That  under  all  the  evidence  in  this  case  the  verdict  of  the 
jury  should  be  for  the  defendant. 

Answer:  This  point  is  refused.  It  assumes  there  are  no 
facts  that  ought  to  be  left  to  the  jury,  and  that  it  is  a  question 
of  law  for  the  court  to  say  to  the  jury  that  there  can  be  no  re- 
covery. If  the  court  were  to  do  that,  it  would  be  a  reversible 
error,  and  the  facts  are  left  to  the  jury. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$1,200.  A  rule  for  a  new  trial  having  been  discharged,  judg- 
ment was  entered  on  the  verdict,  when  the  defendant  took  this 
writ,  assigning  as  the  sole  ground  of  error  the  answer  to  defend- 
ant's 9aid  point. 

Mr.  E.  Clay  OampbeU  (with  him  Mr.  W.  M.  Fairman^  Mr. 
I.  Q-.  Gordon  and  Mr.  C.  Z.  0-ordon)^  for  the  appellant. 

Counsel  cited:  Dillon  on  Mun.  Corp.,  1019-20;  Shear.  & 
Redf.  on  Neg.,  §§  147,  407;  Otto  Tp.  v.  Wolf,  106  Pa.  608; 
Eapho  Tp.  V.  Moore,  68  Pa.  404;  Beatty  v.  Gilmore,  16  Pa. 
463 ;  Pittsb.  etc.  Ry.  Co.  v.  Taylor,  104  Pa.  306 ;  Delaware  etc. 
R.  Co.  V.  Cadow,  120  Pa.  559 ;  Chartiers  Tp.  v.  PhiUips,  122 
Pa.  601 ;  Lancaster  City  v.  Kissinger,  11  W.  N.  161. 

Mr.  Charles  Corbet  and  Mr.  J.  E.  Calderwood  (with  them  Mr. 
R.  C.  Winsloto)j  for  the  appellee. 

Counsel  cited:  (1)  Elkins  v.  Insurance  Co.,  118  Pa.  386; 
School  Fur.  Co.  v.  School  D.,  122  Pa.  502;  Howard  Express 
Co.  V.  Wile,  64  Pa.  201 ;  Longenecker  v.  Railroad  Co.,  105 
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Pa.  328,  (2)  Altoona  City  v.  Lotz,  114  Pa.  238 ;  Millcreek  Tp. 
V.  Perry,  20  W.  N.  359;  Kingston  Tp.  v.  Gibbons,  18  W.  N. 
334.  (3)  Beach  on  Cont.  Neg.,  §  77 ;  Wharton  on  Neg.,  §  403 ; 
Penna.  R.  Co.  v.  Coon,  111  Pa.  430 ;  Schum  v.  Penna.  R.  Co., 
107  Pa.  8;  Delaware  &  H.  Canal  Co.  v.  Webster,  18  W.  N. 
339 ;  Pottstown  Iron  Co.  v.  Fanning,  114  Pa.  234 ;  Jackson 
Tp.  V.  Wagner,  127  Pa.  184;  Plymouth  Tp.  v.  Graver,  125 
Pa.  24. 

Opinion,  Mr.  Justice  Mitchell  : 

Several  of  the  plaintiffs  points,  which  were  affirmed  without 
qualification,  stated  the  law  rather  heavily  against  the  township ; 
but  the  latter  apparently  relied  on  its  own  points  for  a  correc- 
tive, and  they  were  substantially  affirmed,  with  the  exception 
of  the  eighth.  We  may  assume  therefore  that,  on  the  whole, 
the  jury  were  satisfactorily  instructed,  and  we  have  to  consider 
only  the  single  assignment  of  error,  that  the  court  should  have 
affirmed  the  eighth  point,  and  directed  a  verdict  for  the  defend- 
ant. 

This  has  required  a  careful  examination  of  the  whole  evi- 
dence in  the  case,  but  we  do  not  think  it  necessary  to  review  it 
in  detail.  Assuming,  as  we  must,  where  the  judge  is  asked  to 
decide  the  evidence  insufficient  as  a  matter  of  law,  that  the  jury 
believed  the  witnesses  for  the  plaintiff,  they  established  the 
following  facts  in  relation  to  the  accident:  The  road  was  not 
opened  of  its  full  legal  width  of  thirty-three  feet  at  the  point 
in  question,  but  was  about  one  third  that  width,  and  cut  into 
the  hillside,  so  that  on  the  left  of  the  plaintiff,  as  he  was  driv- 
ing, was  a  rising  bank,  and  on  his  right  a  slope  downwards 
to  a  fence,  some  five  or  six  feet  distant.  The  steepness  of  this 
slope  was  variously  estimated  by  the  witnesses,  but  none  of 
them  make  the  entire  fall  from  the  edge  of  the  road  to  the  fence 
more  than  three  feet.  Hugus,  a  witness  for  plaintiff,  says  it 
was  two  feet,  and  Henry  Smith,  another  witness  for  plaintiff, 
puts  it  at  fifteen  to  eighteen  inches.  Hackendorn,  the  surveyor, 
makes  it  considerably  less  even  than  that.  It  was  not,  there- 
fore, inherently  a  place  of  peril,  and  did  not  at  all  come  within 
the  class  of  localities  to  which  the  principles  of  Plymouth  Tp. 
V.  Graver,  125  Pa.  24,  apply.  Had  the  point  been  separately 
made,  we  should  have  been  obliged  to  hold  that  it  was  error  to 
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allow  the  jury  to  find  that  the  mere  absence  of  a  guard-rail  or 
log  at  such  a  point  was  negligence  in  the  superrisors. 

The  grade  of  the  road  at  the  point  of  the  accident  was  down 
hill  to  the  front,  and  sloping  somewhat,  or  "  sidling,'*  as  the 
witnesses  call  it,  to  the  right ;  and  along  or  near  the  middle  of  the 
traveled  portion  was  a  rut,  fixed  by  all  the  witnesses  at  twelve  to 
fourteen  inches  in  depth,  cut  into  the  road  by  the  locking  of 
the  wheels  in  descending  the  hill.  This  rut  extended  a  rod  or 
so,  along  or  near  the  middle  of  the  road,  but  curving  outwardly  a 
little  as  it  descended,  so  that  at  its  lower  end  it  approached  the 
outside  or  sloping  bank  beyond  the  road  itself.  Its  existence 
is  the  substantial  negligence  charged  and  proved  in  the  case. 
All  the  witnesses  concur  that  it  was  in  such  position  that  it 
could  not  well  be  straddled,  and  that  the  best  and  usual  way 
was  to  go  inside  of  it,  so  that  the  right  runner  of  the  sled  in 
d^cending  the  hill  should  travel  in  it.  This,  of  course,  threw 
the  left  runner  well  up  on  the  left  side  of  the  road  towards  the 
rising  bank,  and  the  road  being  highest  there,  and  sidling  any- 
how, made  the  levels  of  the  two  runners  so  unequal  that  the 
plaintiff,  hauling  a  load  of  lumber,  had  his  sled  overturned,  and 
himself  thrown  down  the  bank,  and  injured  by  the  lumber  fall- 
ing on  him.  The  evidence  leaves  no  doubt  that  such  an  acci- 
dent might  occur,  and  the  jury  found  that  it  did  occur  without 
contributory  negligence  of  the  plaintiff.  The  rut  was  therefore 
a  possible  source  of  danger  at  all  times,  and  a  probable  one  in  icy 
weather,  as  it  was  at  the  time  of  this  accident.  There  was  ample 
evidence  of  notice  to  the  supervisors.  Phillip  Sutter  testified 
that  the  rut  had  been  there  since  the  summer.  Hugus  saw  it 
there  for  a  month,  and  had  called  the  attention  of  the  supervisor 
to  it  before  the  accident.  Under  all  the  circumstances,  as  the 
jury  were  entitled  to  find  them  from  the  evidence,  it  would  have 
been  clear  error  for  the  judge  to  have  taken  the  case  away  from 
them  by  directing  the  verdict  for  defendant. 

Judgment  afiirmed. 
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SIDNEY  SCH.  FURNITURE  CO.  v.  WARSAW  SCH. 
DISTRICT. 

APPEAL  BY  DEFENDANT  FROM  THE  COUBT  OF  COMMON 
PLEAS  OF  JEFFERSON  COUNTY. 

Argued  October  8, 1889— Decided  November  4, 1889. 
[To  be  reported.] 

1.  Every  point  for  instructions  submitted  to  the  court  upon  a  trial,  should 
be  reasonably  consistent  with  the  evidence,  and  so  comprehensively 
framed  that  the  deduction  therein  drawn  is  the  logical,  legal  conclusion 
from  the  facts  assumed,  notwithstanding  the  force  of  the  other  evidence 
in  the  cause. 

2.  Each  point  submitted  is  to  be  treated  as  a  distinct,  independent  propo- 
sition ;  and,  in  passing  upon  the  correctness  of  the  answer  to  it,  a  court 
of  error  cannot  assume  any  fact  not  embraced,  expressly  or  by  neces- 
sary implication,  in  the  hypothesis  set  foith  in  the  point  as  drawn. 

8.  If  a  point  is  based  upon  an  hjrpothesis  not  sufficiently  comprehensive, 
it  may  be  absolutely  negatived,  or  it  may  be  affirmed  with  a  qualifica- 
tion ;  but  if  the  latter,  it  is  the  duty  of  the  court  to  state  all  the  qualifi- 
cations to  which  an  absolute  affirmation  is  necessarily  subject. 

(a)  In  an  action  for  the  price  of  furniture  which  was  to  be  paid  for  on 
delivery  and  which  the  defendant  refused  to  accept,  the  plaintiff  prayed 
instructions  that  Jie  was  entitled  to  recover  upon  a  certain  hypothesis, 
which,  as  it  was  stated,  did  not  include  the  assumption  that  he  had  com- 
plied with  his  agreement  by  delivering  the  kind  of  furniture  contracted 
for. 

4.  The  affirmance  of  such  a  point,  without  adding  any  qualification  as  to 
the  necessity  of  substantial  compliance  with  the  contract  by  the  plaint- 
iff, was  erroneous,  and  the  error  was  not  cured  by  instructing  the  jury, 
in  answer  to  the  defendant's  points,  that  the  defendant  was  not  bound 
to  accept  furniture  not  in  accordance  with  the  contract. 

5.  When  one  agrees  to  make  and  deliver  an  article  to  the  satisfaction  of 
another,  the  latter,  acting  in  good  faith  and  not  from  mere  caprice,  may 
refuse  to  receive  it  if  for  any  reason  really  not  satisfactory  to  him ;  but 
a  refusal  to  accept,  made  without  an  actual  bona  fide  inspection  of  the 
article  or  an  opportunity  to  judge  of  its  merits,  is  not  within  this  rule. 

6.  A  written  contract  may  be  varied,  reformed  or  set  aside  by  clear,  pre- 
cise, and  indubitable  evidence  of  a  contemporaneous  oral  agreement  as 
to  a  material  subject-matter,  by  which  one  of  the  parties  was  induced 
to  sign  the  writing,  and  it  is  not  proper  in  such  a  case  to  charge  that  the 
party  is  estopped,  by  accepting  the  writing,  from  setting  up  any  other 
agreement  than  that  mentioned  therein. 
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Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wii/- 
LTAMS,  McCoLLUM  and  Mitchell,  J  J. 

No.  90  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  408 
September  Term  1885,  C.  P. 

On  September  1, 1885,  the  Sidney  School  Furniture  Com- 
pany of  Sidney,  Ohio,  brought  assumpsit  against  the  School 
District  of  Warsaw  township,  to  recover  upon  a  contract  for 
the  sale  and  delivery  of  school  furniture.  The  defendant's 
pleas  were  non-assumpsit,  payment  with  leave,  etc. 

At  the  trial  on  February  9, 1886,  there  was  a  verdict  for  the 
defendant.  The  judgment  entered  thereon  was  reversed,  with 
a  venire  de  novo,  upon  a  writ  of  error  to  No.  135  October 
Term  1886 :  Sidney  School  Fum.  Co.  v.  Warsaw  Sch.  D.,  5 
Cent.  R.  306. 

At  the  second  trial  on  May  17,  1887,  a  judgment  of  compul- 
sory nonsuit  was  entered,  which,  upon  a  writ  of  error  to  No.  7 
October  Term  1888,  was  reversed  with  a  venire  de  novo :  Sid- 
ney School  Fum.  Co.  v.  Warsaw  Sch.  D.,  122  Pa.  494. 

At  the  third  trial,  February  12,  1889,  the  following  facts 
were  shown : 

On  July  25, 1886,  the  school  board  of  Warsaw  township  held 
a  meeting  to  receive  proposals  for  furnishing  eleven  school 
houses  in  said  township  with  new  desks.  Agents  representing 
several  companies  were  present  with  sample  desks.  Among 
these  agents  was  H.  M.  Sweet,  agent  of  the  plaintiff.  The 
board  finally  announced  that  no  contract  would  be  made  that 
day,  and  the  agents  then  left.  Sweet  afterwards  returned  and 
resumed  negotiations,  which  finally  resulted  in  the  adoption 
by  the  board  of  the  following  resolution,  duly  entered  on  the 
minutes:  "Motion  by  William  BuUers  to  accept  proposition  of 
Bfr.  Sweet  to  furnish  eleven  school-houses  with  new  fashion 
desks,  at  three  dollars  and  fifty  cents  per  seat ;  two  houses  to 
be  psdd  for  at  once,  and  the  balance  in  three  yearly  payments. 
Motion  seconded  by  Pantall.  Voting  in  the  aflBrmative, 
BuUers,  Hilliard,  Rickard  and  Temple.     Voting  no,  Love." 

In  accordance  with  the  above  resolution  the  following  con- 
tract was  then  executed : 

"  This  contract  made  the  25th  day  of  July,  1885,  between  the 
Sidney  School  Furniture  Company,  John  Loughlin,  sole  pro- 
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prietor,  of  Sidney,  Ohio,  and  the  board  of  directors  of  school 
district  in  Warsaw  township,  of  Jefferson  county,  State  of 
Pennsylvania,  shows :  That  said  Sidney  School  Furniture  Com- 
pany agrees  to  deliver  on  cars  at  the  factory,  in  knock  down 
form,  the  following  described  school  furniture,  etc.,  to  be 
shipped  on  or  about  August  10th,  1886,  to  Mr.  S.  W.  Temple, 
Brockwayville  station,  on  Rochester  and  Clearfield  railroad,  in 
Jefferson  county.  State  of  Pennsylvania,  his  P.  O.  being  War- 
saw, in  Jefferson  County,  Pennsylvania. 

"66  No.  1  double  desks;  66  No.  2  double  desks;  66  No.  8 
double  desks ;  66  No.  4  double  desks ;  22  No.  1  double  rears ; 
22  No.  3  double  rears.  Grand  total,  $985.81.  That  the  under- 
signed school  officers,  who  are  authorized  to  buy,  agree  to  re- 
ceive the  above  named  furniture,  etc.,  at  the  station  above 
named,  and  pay  for  the  same  on  arrival  the  sum  of  $985.81,  in 
school  orders  or  bonds  bearing  6  per  cent  interest  from  October 
1st,  1885,  until  paid  for,  and  to  be  due  on  the  following  dates : 
$196.80  October  1st,  1885 ;  $277.36  October  1st,  1886 ;  $262.60 
October  1st,  1887;  $249,15  October  1st,  1888. 

(Signed)  G.  H.  Hilliaed,  President. 

S.  W.  Temple,  Secretary, 
School  Directors  or  Committee. 

"  For  and  in  consideration  of  the  above  agreement  we  guai^ 
antee  that  the  furniture  shall  be  made  of  seasoned  material  and 
give  good  satisfaction.  If  any  castings  are  broken  in  shipping 
we  agree  to  supply  duplicates  and  make  no  charge  for  them. 
Ink  wells  for  the  four  largest  sizes  of  desks,  and  all  necessary 
screws  will  be  furnished.  Directions  for  putting  the  desks  to- 
gether will  be  sent  when  they  are  shipped. 

"  Special  notice :  All  bills  must  be  settled  with  us.  No 
agent  is  allowed  to  receive  payment  or  settle  any  bills  unless 
he  can  show  written  authority  from  us. 

Sidney  School  Furniture  Company, 
John  Loughlin,  Sole  Proprietor,) 
By  H.  M.  Sweet,  Agent." 

The  defendants  alleged  that  the  adoption  of  the  resolution 
and  the  execution  of  the  contract  were  induced  by  Sweet  by 
means  of  a  contemporaneous  parol  agreement.  In  support  of 
this  allegation  several  members  of  the  school  board  testified,  in 
substance,  that  in  the  negotiations  prior  to  the  signing  of  the 
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contract  it  was  mentioned  that  in  the  Coder  school-house,  a  few 
njiles  distant,  and  also  at  DuBois,  in  Clearfield  county,  there 
was  furniture  manufactured  by  the  plaintiff,  which  the  board 
desired  to  examine  before  closing  a  contract  of  purchase ;  that 
Sweet  represented  that  he  would  not  be  able  to  attend  another 
meeting  of  the  board  and  urged  that  a  contract  be.  closed  at 
once,  agreeing  that  the  board  might  examine  the  furniture  in 
the  Coder  and  DuBois  school-houses,  |ind  if  they  found  it  to  be 
of  the  plaintiff's  manufacture  and  not  first  class,  they  should 
not  be  bound  to  accept  the  desks  he  proposed  to  sell  them,  pro- 
vided that  any  defects  found  in  the  furniture  they  might  ex- 
amine, were  in  the  furniture  itself  and  not  due  to  defective 
setting  up,  and  that  it  should  be  taken  into  consideration  that 
the  Coder  furniture  was  manufactured  prior  to  the  adoption  of 
certain  improvements  wliich  would  appear  in  the  furniture  he 
desired  them  to  buy ;  that  he  further  agreed  that  the  desks  he 
was  selling  should  in  every  respect  be  equal  to  the  sample  he 
had  exhibited,  and  if  when  received  they  were  found  not  to  be 
80,  the  board  need  not  keep  them.  Sweet,  testifying  for  the 
plaintiff  denied  that  there  was  any  agreement  outside  of  the 
written  contract,  or  that  there  was  anything  said  at  the  exe- 
cution of  the  contract  about  its  being  rescinded.  He  testified 
further  that  the  proposal  as  to  visiting  other  school  districts  in 
order  to  inspect  furniture  manufactured  by  the  plaintiff,  was 
limited  to  the  following  Monday,  when  the  witness  was  to  fur- 
nish the  transportation  for  this  purpose,  at  his  own  expense, 
but  that  the  board  did  not  accept  this  proposition. 

The  contract  was  made  on  a  Saturday.  On  the  succeeding 
Monday  and  Tuesday  several  of  the  directors  went  to  the  Co- 
der school-house  and  examined  the  furniture  there.  They 
were  not  satisfied  with  it,  and  on  Tuesday  evening,  July  28, 
1885,  G.  H.  Hilliard,  president  of  the  school  board,  telegraphed 
to  the  plaintiff :  "  Take  no  action  on  our  order  until  further 
instructions."  To  this  telegram  the  plaintiff  responded  in  the 
following  letter  dated  July  30th,  and  directed  to  S.  W.  Tem- 
ple: "Dear  Sir: — ^Your  order  for  school  furniture  has  been 
received  through  our  Mr.  Sweet.  The  goods  are  ready  for 
shipment  and  will  be  shipped  promptly  on  time.  Please  have 
the  kindness  to  explain  telegram,  and  oblige." 

The  secretary  of  the  board,  S.  W.  Temple,  subsequently 
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went  to  DuBois  and  examined  the  furniture  there,  with  which 
he  was  not  satisfied.  On  August  7th,  the  school  board  recon- 
vened, received  the  reports  of  the  members  who  had  examined 
the  furniture  in  the  Coder  and  DuBois  school-houses,  and 
thereupon  passed  a  resolution  rescinding  the  contract  with  the 
plaintiff.  Pursuant  to  this  resolution,  on  August  8th,  a  tele- 
gram was  sent  by  the  president  and  secretary  of  the  board  to 
the  plaintiff,  as  follows :  '•'  Owing  to  misrepresentations  by  your 
agent,  H.  M.  Sweet,  we  hereby  annul  our  contract  and  notify 
you  not  to  ship  the  furniture,  as  it  will  not  be  received."  To 
this  telegram  a  reply  was  made  by  letter  dated  August  8th, 
which  was  as  follows :  "  Gentlemen  : — We  are  in  receipt  of 
your  message  of  even  date,  from  Brookville,  Pennsylvania, 
notifying  us  not  to  ship  your  bill  of  goods  and  stating  that  you 
would  not  receive  them.  Our  agent  made  no  misrepresenta- 
tions to  you  whatever.  We  have  a  valid  contract  with  you, 
the  terms  of  which  we  propose  shall  be  filled  to  the  letter  by 
both  parties  thereto.  We  inclose  you  herewith  bill  of  lading 
of  goods  shipped  you  on  6th  inst.  as  per  contract.  These  goods 
will  be  found  to  be  exactly  as  represented,  and  we  shall  expect 
you  to  receive  and  pay  for  them  as  per  agreement.  We  are  a 
responsible  firm  and  when  we  pay  a  reliable  man  a  good  salary 
and  expenses  to  go  and  take  a  valid  contract,  as  in  your  case, 
we  do  not  propose  to  be  trifled  with  in  this  manner.  The 
prices  to  you  were  low  and  the  goods  will  be  exactly  as  our 
agent  represented." 

The  woodwork  arrived  at  the  railroad  station  in  Brock way- 
ville  on  August  16th.  The  irons  came  two  or  three  days  later. 
Both  were  consigned  to  S.  W.  Temple,  as  provided  in  the 
written  contract.  On  August  26th,  Sweet  called  upon  Temple 
and  demanded  a  settlement  for  the  furniture.  He  was  in- 
formed by  Temple  that  the  latter  had  received  notice  that  the 
furniture  was  at  the  BrockwayvUle  station,  but  that  it  would 
not  be  received  or  paid  for,  as  the  board  had  rescinded  the 
contract.  At  that  time  the  furniture  at  the  station  had  not 
been  examined  or  seen  by  Temple  or  by  any  one  representing 
the  defendant,  and  the  refusal  to  accept  it  was  based  entirely 
upon  the  action  taken  by  the  board  after  the  examination  of 
the  Coder  and  DuBois  furniture.  Subsequently,  however. 
Temple  and  others  examined  the  furniture  at  the  station,  and 
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upon  the  trial  they  testified  that  it  was  defective  in  material 
and  workmanship,  and  did  not  conform  to  the  sample  exhibited 
to  the  board  by  Sweet  or  to  his  representations.  The  plaintiff 
called  witnesses  whose  testimony  tfended  to  rebut  that  adduced 
for  the  defendant  upon  this  subject;  and  quite  an  amount  of 
testimony  was  taken,  upon  each  side,  as  to  the  character  of  the 
furniture  in  the  school  houses  at  Coder  and  Dubois. 

At  the  conclusion  of  the  testimony,  the  court,  Wilson,  P.  J., 
charged  the  jury  in  part  as  follows : 

If  the  jury  believe  from  the  evidence  that  the  school  district 
of  Warsaw  township  executed  the  contract  in  evidence  before 
you,  then  the  covenants  on  its  part  therein  contained  will  be 
binding  upon  it,  unless  you  further  believe  from  the  evidence 
that  the  defendant  school  district  was  induced  to  sign  the  same 
by  some  falsehood  and  fraud  practiced  on  it  by  the  agent  of 
the  plaintiff,  and  such  fraud  must  not  be  presumed  by  the  jury 
without  proof,  and  it  must  be  proved  by  a  preponderance  of 
the  evidence.  The  jury  are  further  instructed  that  to  rescind 
a  contract  on  the  ground  of  fraud,  notice  of  such  intention 
must  be  promptly  given,  and  as  soon  as  it  can  reasonably  be 
done  after  discovering  the  facts  which  entitle  it  to  be  rescinded, 
or  else  be  held  to  have  ratified  the  contract.  In  this  case, 
whether  the  defendant  gave  the  plaintiff  notice  of  its  intention 
to  rescind  the  contract  in  question,  and  whether  such  notice 
was  given  as  soon  as  it  could  reasonably  be  done  after  the  al- 
leged detection  of  the  facts  relied  upon  as  giving  the  right  to 
rescind,  are  questions  of  fact  to  be  determined  by  you  from 
the  evidence  in  the  case. 

Plaintiff's  counsel  have  requested  the  court  to  charge  the  jury : 

1.  That  under  the  provisions  of  the  fourteenth  section  of  the 
act  of  May  8, 1854,  P.  L.  619,  it  is  made  the  duty  of  the  secre- 
tary of  defendant  corporation  to  keep  full  minutes  of  all  the  pro- 
ceedings of  the  board  in  a  book  for  that  purpose. 

Answer:  Affirmed. 

2.  That  all  business  transacted  by  the  defendant  corporation 
must  be  at  a  meeting  of  its  board  of  directors  duly  convened  and 
by  a  legal  vote  thereof,  and  all  proceedings  and  business  must 
be  recorded  on  the  minutes,  and  when  so  recorded  the  record  so 
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made  is  the  best  and  only  evidence  of  the  action  of  defendant 
company. 

Answer :  Affirmed,  except  as  to  the  word  "  only  evidence.'* 
It  is  not  the  only  evidence  in  cases  where  fraud  is  alleged  or 
involved. 

3.  That  if  the  jury  find  from  the  evidence  that  the  minute 
book  of  defendant  corporation  contains  a  record  of  the  meeting 
of  the  board  of  directors  of  defendant  corporation,  held  on  July 
25, 1885,  authorizing  the  purchase  from  plaintiff  of  desks  to  seat 
eleven  school-houses,  specifying  the  price  and  terms  of  purchase, 
and  subsequently  thereto  and  on  the  same  day  executed  and 
signed  by  the  president,  G.  H.  Hilliard,  and  secretary,  S.  W. 
Temple,  agreeing  to  purchase  the  said  desks  from  plaintiff  on 
the  terms  and  conditions  as  expressed  in  the  resolution,  said 
agreement  would  thereby  become  a  binding  and  valid  contract 
of  sale  and  purchase  between  the  plaintiff  and  defendant  corpo- 
ration. 

Answer:  Affirmed. 

4.  That  by  the  terms  of  the  agreement  the  plaintiff  agpreed  to 
deliver  on  board  the  cars  at  Sidney,  Ohio,  consigned  to  S.  W. 
Temple,  at  BrockwayviUe,  Jefferson  county,  Pa.,  the  desks  men- 
tioned in  the  contract  offered  in  evidence  in  this  case,  and  if  the 
jury  find  from  the  evidence  that  plaintiff  did  deliver  the  desks 
in  accordance  with  the  contract  on  board  the  cars  at  Sidney, 
Ohio,  consigned  to  said  S.  W.  Temple,  that  would  be  a  delivery 
in  law  and  the  title  was  vested,  as  well  as  the  possession  of  the 
desks,  in  defendant  corporation. 

Answer :  Affirmed,  unless  the  jury  further  believe  from  the 
evidence  the  facts  contained  in  the  defendant's  first,  second  and 
third  points,  hereafter  to  be  read.^ 

6.  That  if  the  jury  find  from  the  evidence  that  S.  W.  Temple, 
the  secretary  of  defendant  corporation  and  consignee,  admitted 
to  H.  M.  Sweet,  the  agent  of  plaintiff,  that  the  desks  had  arrived 
at  BrockwayviUe,  as  directed  in  the  contract  in  evidence  in  this 
case,  and  that  a  demand  was  made  of  him  for  settlement,  and 
that  said  Temple,  on  behalf  of  the  board,  refused  to  accept  the 
desks  or  pay  as  provided  by  the  contract,  that  would  be  a  breach 
of  the  contract,  and  plaintiff  can  maintain  this  action  to  recover 
the  amount  so  agreed  to  be  paid,  with  interest. 

Answer :  Affirmed,  unless  the  jury  further  believe  from  the 
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evidence  the  facts  contained  or  recited  in  defendant's  first,  sec- 
ond and  third  points.^ 

6.  That  if  the  jury  find  from  the  evidence  that  the  agreement 
of  purchase,  offered  in  evidence  in  this  case,  was  read  over  in 
the  presence  and  hearing  of  the  board  of  directors  of  defendant 
corporation  before  signing,  and  was  understood  by  them,  and  no 
objection  was  made  by  any  one  thereto  as  it  was  so  read  and 
signed,  then  said  agreement  is  to  be  taken  as  the  agreement  be- 
tween plaintiff  and  defendant  corporation,  and  the  verdict  of 
the  jury  should  be  for  the  amount  so  agreed  to  be  paid,  in  favor 
of  the  plaintiff. 

Answer :  Affirmed,  unless  the  jury  further  find  from  all  the 
evidence  in  the  case  the  facts  as  contained  in  defendant's  first, 
second  and  third  points.* 

7.  That  to  alter,  contradict  or  vary  a  written  agreement  by 
parol  evidence,  two  classes  of  cases  have  been  established  in 
this  state :  First,  when  there  has  been  fraud,  accident  or  mistake 
in  the  creation  of  the  instrument  itself ;  and,  second,  where  there 
has  been  an  attempt  to  make  a  fraudulent  use  of  the  instrument 
in  violation  of  a  promise  or  agreement  made  at  the  time  the  in- 
strument was  signed,  and  without  which  it  would  not  have  been 
executed. 

Answer:  Affirmed. 

8.  That  in  order  to  set  aside  or  contradict  a  written  agreement, 
the  evidence  must  be  clear,  precise,  and  indubitable,  and  of  what 
took  place  at  the  execution  of  the  instrument. 

Answer:  Affirmed.* 

9.  That  a  condition  is  to  be  distinguished  from  a  representa- 
tion in  this :  Where  there  is  a  condition,  there  is  no  absolute 
agreement  finally  concluded ;  while  a  false  representation,  pro- 
vided it  goes  not  to  identity  but  to  quality,  is  a  final  agreement. 
The  non-performance  of  the  condition  prevents  the  contract  from 
taking  effect ;  the  falsity  of  the  representation  or  warranty  does 
not  prevent  the  contract  from  taking  effect,  but  subjects  the  ven- 
dor to  a  suit  for  damages. 

Answer:  Affirmed. 

10.  If  the  jury  find  from  the  evidence  that  the  representations 
of  H.  M.  Sweet,  the  plaintiff's  agent,  made  before  signing  the 
contract  in  evidence,  to  the  board  of  directors  of  defendant  cor- 
poration, on  July  25, 1885,  went  alone  to  the  quality  of  the 
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desks  he  was  selling,  that  would  not  amount  to  a  condition  nor 
prevent  the  contract  from  taking  effect.     The  remedy  of  de- 
fendant was  to  defalk  or  set  off  the  damages  against  the  price 
agreed  to  be  paid. 
Answer:  Refused. 

11.  That  if  the  jury  find  from  the  evidence  that  the  agent  of 
plaintiff  agreed  with  defendant  corporation,  at  the  time  of  exe- 
cuting the  written  agreement,  by  a  parol  agreement,  and  with- 
out which  parol  agreement  the  writing  would  not  have  been 
made,  that  the  directors  of  defendant  corporation  should  or 
might  visit  the  Coder  and  DuBois  school-houses,  where  Sidney 
school  furniture  was  in  use,  and  examine  it,  and  if  found  de- 
fective, which  defects  were  not  remedied  by  the  improvements 
made  in  the  furniture  he.  Sweet,  was  selling,  that  then  defend- 
ant might  refuse  to  take  the  furniture ;  then  it  was  the  duty  of 
the  directors  to  make  such  examination,  and,  after  examining 
the  desks  in  the  Coder  and  DuBois  school-houses,  or  either,  and 
then  upon  examination  of  the  furniture  sold  by  Sweet  to  them, 
the  defects  were  not  found  to  be  remedied,  then  defendant 
would  have  the  right  to  rescind  the  contract  and  tender  a  re- 
turn of  the  goods. 

Answer:  Affirmed. 

12.  That  if  the  jury  find  the  facts  stated  in  the  eleventh 
point  as  stated  therein,  and  they  further  find  that  defendant 
corporation,  through  its  authorized  agent,  refused  to  accept  said 
desks  under  the  contract,  without  having  made  the  examination 
as  required  by  the  agreement,  and  before  such  examination 
could  be  made,  then  the  defendant  corporation  has  not  complied 
with  the  terms  of  said  alleged  parol  agreement,  having  refused 
to  comply  before  the  full  measure  upon  which  they  were  to  act 
having  been  available ;  that  would  be  a  breach  of  the  contract, 
and  plaintiff  is  entitled  to  maintain  this  action,  and  the  verdict 
of  the  jury  should  be  for  plaintiff  for  the  full  amount  agreed  to 
be  paid,  with  interest. 

Answer:  Affirmed. 

13.  That  under  the  evidence  in  this  case  there  are  but  two 
questions  of  fact  for  the  jury  to  find,  namely :  First,  was  there 
a  parol  agreement  made  at  the  time  of  executing  the  written 
agreement  between  the  plaintiff  and  defendant,  and  without 
that  parol  agreement  having  been  made,  the  written  agreement, 
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given  in  evidence  in  this  case,  would  not  have  been  made ;  sec- 
ond, if  such  parol  agreement  was  so  made,  did  the  defendant 
refuse  to  comply  with  the  written  agreement  of  purchase  be- 
fore the  full  measure  or  standard  by  which  their  discretion  was 
to  be  exercised  was  had ;  that  would  be  a  breach  of  the  con- 
tract, and  the  verdict  of  the  jury  should  be  for  the  plaintiff  for 
the  amount  so  agreed  to  be  paid,  with  interest. 
Answer:  Affirmed.* 

14.  That  the  evidence  on  the  part  of  the  defendant  corpora- 
tion in  this  action  is  not  so  clear,  full,  precise  and  indubitable 
as  is  required  to  set  aside  or  alter  the  written  agreement  offered 
in  evidence  in  this  case,  and  the  verdict  of  the  jury  should  be 
for  the  plaintiff  for  the  amount  agreed  to  be  paid. 

Answer:  Refused. 

15.  That  the  defendant  corporation  having  accepted  a  written 
guaranty  from  the  plaintiff,  it  is  estopped  from  setting  up  any 
parol  or  other  guaranty  except  that  mentioned  in  the  contract. 

Answer:  Affirmed.* 

16.  That  all  statements,  agreements  and  representations  made 
prior  to  and  leading  up  to  the  making  of  a  written  contract  are 
by  law  merged  in  tiie  writing,  or  presumed  to  have  been  aban- 
doned by  the  parties. 

Answer :  This  is  true,  as  a  general  rule ;  it  is  affirmed. 

17.  The  court  is  requested  to  instruct  the  jury  to  disregard 
all  parol  evidence  relating  to  what  took  place  at  the  meeting  of 
the  board  of  directors  of  defendant  corporation  on  July  25, 
1885,  made  and  had  prior  to  the  action  of  the  board  authoriz- 
ing the  purchase  of  the  furniture  in  dispute  and  before  the 
written  agreement  was  made. 

Answer:  Refused. 

18.  That  under  all  the  evidence  in  this  case  the  verdict  of 
the  jury  should  be  for  the  plaintiff  for  the  amount  agreed  to 
be  paid  under  the  contract,  with  interest. 

Answer:  Refused. 

The  defendant's  counsel  request  the  court  to  charge  the 
jury: 

1.  If  the  jury  believe  from  the  evidence,  that  plaintiff's 
agent,  H.  M.  Sweet,  at  the  time  of  makiog  the  contract  for  the 
fomiture,  as  an  inducement  to  obtain  the  contract,  referred  the 
defendant  to  furniture  in  the  DuBois  and  Coder  school-houses, 
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or  either  of  them,  as  specimens  of  the  manufacture  of  the  firm 
he  represented,  and  agreed  if  upon  examination  of  the  furni- 
ture there  found,  it  was  unsatisfactory,  they  need  not  accept 
the  furniture  ordered ;  and  if  the  contract  was  executed  by  the 
defendant  on  the  faith  of  such  verbal  agreement,  and  defend- 
ant promptly  made  the  examination  and  found  the  furniture 
unsatisfactory,  and  notified  the  plaintiff  within  a  reasonable 
time  thereafter  not  to  ship  it,  they  were  not  bound  to  receive 
it,  and  if  the  jury  so  find,  their  verdict  should  be  for  the  de- 
fendant. 

Answer:  Affirmed. 

2.  If  Sweet,  the  plaintiff^s  agent,  made  false  and  fraudulent 
representations  of  a  material  character  to  obtain  the  contract, 
by  which  defendant  was  induced  to  make  the  contract,  and  as 
soon  as  defendant  found  such  representations  to  be  false,  they 
annulled  the  contract,  and  so  notified  the  plaintiff  within  a 
reasonable  time,  it  was  released;  and  if  the  jury  so  find,  their 
verdict  should  be  for  the  defendant. 

Answer:  Affirmed. 

8.  If  the  jury  believe  from  the  evidence,  that  as  an  induce- 
ment to  obtain  the  contract  in  suit,  the  plaintiff's  agent.  Sweet, 
exhibited  a  sample  desk  to  the  school  board,  and  agreed  that 
if  the  furniture  to  be  shipped  in  pursuance  of  said  contract, 
should  not  be  equal  in  all  respects  to  the  said  sample,  the  de- 
fendant need  not  accept  the  same,  and  that  the  contract  was  en- 
tered into  on  the  faith  of  such  representations  and  agreement, 
such  verbal  agreement  would  be  binding  on  the  plaintiff ;  and 
if  the  furniture  shipped  was  not  substantially  equal  in  all  re- 
spects to  the  said  sample,  and  the  defendant  refused  to  accept 
or  pay  for  the  same,  and  the  plaintiff  had  reasonable  notice  of 
such  refusal,  their  verdict  should  be  for  the  defendant. 

Answer:  Affirmed. 

4.  If  the  furniture  at  Brockwayville  was  not  substantially 
up  to  the  gpiaranty  contained  in  the  contract,  and  was  not  sat- 
isfactory to  the  defendant,  the  verdict  of  the  jury  should  be 
for  the  defendant. 

Answer:  Affirmed. 

5.  That  by  the  contract  the  school  board  were  made  the  ex- 
clusive judges  of  whether  the  furniture  when  examined  gave 
good  satisfaction  or  not. 
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Answer:  Afl&rmed. 

6.  If  the  jury  find  from  the  evidence  that  only  part  of  the 
fomiture  shipped,  was  in  accordance  with  the  contract  and  that 
the  rest  was  inferior,  the  defendant  was  not  bound  to  accept 
any  of  it. 

Answer:  AfiBrmed. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $1,185.48. 
Judgment  having  been  entered  on  the  verdict,  the  defendant 
took  this  appeal,  assigning  for  error : 

1-6.  The  answers  to  the  plaintiflfs  points.*  *®  ® 

Mr.  B.  J.  Beid  (with  him  Mr.  JE.  H.  Clark  and  Mr.  A.  B. 
Beid)^  for  the  appellant : 

While  the  defendant's  six  points  were  all  aflBrmed,  we  submit 
that  we  were  deprived  of  the  benefit  of  their  affirmance  by  the 
answers  to  several  of  the  plaintiflfs  points,  which  are  contra- 
dictory ta  ours. 

1.  The  words  "in  accordance  with  the  contract,"  in  the 
plaintiffs  fourth  point  obviously  refer  only  to  the  delivery  on 
board  cars  at  Sidney,  Ohio,  consigned  to  S.  W.  Temple,  and 
have  no  reference  to  the  quality  of  the  desks.  But  whether 
this  be  the  true  reading  or  not,  the  point  should  have  been  re- 
fused unconditionally ;  for,  while  the  written  contract  speaks 
of  delivery  on  the  cars,  it  also  says  the  furniture  is  to  be  paid 
for  on  arrival  and  shall  be  made  of  seasoned  material  and  give 
good  satisfaction.  In  such  case  the  obligation  to  accept  or 
reject  arises  only  upon  actual  delivery,  not  upon  the  delivery 
to  the  carrier ;  the  buyer  is  entitled  to  a  fair  opportunity  to 
inspect,  before  the  title  passes  and  he  can  be  sued  for  the  price, 
and  the  goods  must  correspond  with  the  contract :  Dailey  v. 
Green,  16  Pa.  126 ;  Fogel  v.  Brubaker,  122  Pa.  15 ;  Benj.  on 
Sales,  §§  638,  918,  988,  1049 ;  Barton  v.  Kane,  17  Wis.  38 
(84  Am.  Dec.  728).  But  even  if  a  qualified  affirmance  of  the 
point  was  right,  the  court  should  not  have  required  the  jury 
to  find  the  facts  stated  in  all  of  our  first  three  points,  in  order 
to  negative  the  plaintiffs  point ;  the  facts  stated  in  any  one  of 
them  would  be  sufficient.  Either  the  fourth  or  the  sixth  of 
our  points,  if  found  true,  would  have  negatived  the  plaintiffs 
fourth  point. 
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2.  The  plaintijBTs  fifth  point  contained  not  a  syllable  about 
the  desks  being  of  such  material  and  workmanship  as  the  defend- 
ant was  bound  to  accept.  It  should  have  been  flatly  negatived, 
or  if  afifirmed  with  a  qualification,  the  qualification  should  have 
embraced  our  fourth  and  sixth  points,  referring  to  all  our  points 
in  the  disjunctive.  Plaintiffs  sixth  i)oint  was,  if  possible,  still 
worse.  It  contained  not  a  word  about  delivery  anywhere,  or 
about  the  desks  being  such  as  the  defendant  was  bound  to  ac- 
cept. Its  effect  was  to  instruct  the  jury  that  if  the  school 
board  agreed  to  pay  1985.51  for  desks  of  a  certain  kind,  they 
must  pay  it  whether  they  got  the  desks  or  not.  The  thirteenth 
point  of  the  plaintiff  has  the  same  vice,  though  in  a  modified 
degree.  By  affirming  it,  and  limiting  the  jury's  inquiry  to  the 
two  facts  mentioned  in  it,  the  court  virtually  withdrew  all 
other  material  facts  from  the  jury,  including  the  disputed  fact 
of  performance  of  the  contract  by  the  plaintiff.  If  the  furni- 
ture was  far  inferior  to  both  the  written  and  parol  requirements 
of  the  contract,  the  plaintiff  cannot  recover  the  contract  price, 
simply  because  the  notice  of  rescission  may  have  been  a  day  too 
soon.  Goods  not  according  to  the  contract  were  shipped  at  the 
plaintiff's  peril :  Fogel  v.  Brubaker,  122  Pa.  15.  But  the  sec- 
ond refusal  was  ten  days  after  the  arrival  of  the  goods. 

8.  The  plaintiff's  fifteenth  point  is  absolutely  irreconcilable 
with  our  first  three  points,  and  they  were  virtually  negatived 
by  its  affirmance.  A  stipulation  that  future  deliveries  under  a 
contract  shall  be  equal  to  a  sample  exhibited,  may  become  a 
term  of  the  contract  and  be  enforced  as  such :  Mining  Co.  v. 
Jones,  108  Pa.  55.  It  is  well  settled  that  such  a  parol  guaranty 
may  be  superadded  to  a  written  contract,  when  without  the 
parol  agreement  the  written  one  would  not  have  been  signed. 
Yet  the  jury  were  instructed,  in  the  answer  to  the  fifteenth 
I)oint  of  the  plaintiff,  that  the  defendant  was  estopped  from  set- 
ting up  the  verbal  agreement.  The  plaintiff's  eighth  point 
should  have  been  qualified  by  explaining  that  the  jury  might 
consider  the  representations  and  agreements  that  induced  the 
signing  of  the  contract,  if  made  at  the  same  interview,  although 
not  repeated  at  the  moment  of  signing :  Honesdale  Glass  Co. 
V.  Storms,  125  Pa.  268.  Where  articles  ordered  are  to  be  sat- 
isfactory to  the  vendee,  he  is  the  sole  judge  on  that  point.  If 
not  satisfactory  to  him,  he  is  not  bound  to  pay  for  them.     His 
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judgment  is  final,  if  exercised  in  good  faith  and  not  through 
mere  caprice :  Singerly  t.  Thayer,  108  Pa.  291 ;  Bjrum  v.  Mer- 
sher,  116  Pa.  26. 

Mr.  Alexander  O.  White  and  Mr.  H.  Q.  Oamphell^  for  the  ap- 
pellee: 

1.  The  points  involved  in  the  first  three  assignments  of  error 
are  virtually  conceded  to  be  correct  propositions  of  law  on  the 
facts  therein  stated.  The  qualifications  of  them  were  as  fav- 
orable as  the  defendant  had  any  right  to  expect.  The  question 
of  delivery  raised  by  our  fourth  point,  is  well  settled.  Under 
the  rule  laid  down  in  Borrekins  v.  Bevan,  3  R.  23,  and  followed 
through  a  long  line  of  cases  down  to  Selser  v.  Roberts,  105  Pa. 
242,  if  the  desks  were  of  the  kind  ordered  and  merchantable  in 
quality,  the  plaintiff  had  complied  with  his  part  of  the  agree- 
ment, and  the  delivery  to  the  carrier  was  a  delivery  to  the  de- 
fendant, notwithstanding  that  payment  was  not  demandable 
unto,  they  arrived  at  Brockwayville. 

2.  It  is  clear  that  the  refusal  to  receive  was  not  based  upon 
any  examinations  of  the  desks,  but  on  an  alleged  agreement 
giving  the  defendant  the  right  to  rescind.  The  i)oint  on  this 
subject  was  drawn  in  accordance  with  the  views  expressed  by 
Mr.  Justice  CiiABK  when  the  case  was  here  before:  122  Pa. 
494.  The  argument  of  the  appellant  is  erroneous  in  that  it  is 
based  upon  a  supposed  state  of  facts  which  the  court  submitted 
to  the  jury  as  requested,  and  which  the  jury  found  against  the 
defendant.  The  court  cannot  be  convicted  of  error  because  the 
jury  failed  to  believe  the  testimony  for  the  defendant  and  held 
it,  on  the  evidence,  to  its  agreement. 

8.  To  vary  a  written  agreement  by  parol  evidence,  the  testi- 
mony must  be  confined  to  what  took  place  at  its  execution : 
Phillips  V.  Meily,  106  Pa.  586 ;  Walker  v.  France,  112  Pa.  208 ; 
Thomas  v.  Loose,  114  Pa.  85 ;  Honesdale  Glass  Co.  v.  Storms, 
126  Pa.  268.  Did  the  defendant's  testimony  come  up  to  the 
standard  ?  It  was  all  admitted  and  submitted  to  the  jury  as  the 
defendant  requested.  The  court  is  not  in  fault  because  it  failed 
to  satisfy  them.  Under  the  evidence,  the  only  questions  for 
the  jury  were  those  stated  in  the  plaintifPs  thirteenth  point, 
which  contains  a  correct  statement  of  the  law  applicable  to  them. 
If  the  defendant  accepted  a  written  guaranty,  it  is  bound  by  it, 
as  a  statement  of  the  things  guaranteed. 
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Opinion,  Mr.  Justice  Clark  : 

At  the  trial  the  defendant  submitted  six  points,  which  fairly 
and  fully  presented  its  theory  of  this  case,  and  these  points, 
being  separately  answered,  were  all  affirmed  by  the  court  with- 
out qualification.  Nor  is  there  any  assignment  of  error  to  the 
general  charge,  or  to  any  portion  of  it.  The  only  matters  com- 
plained of  arise  upon  the  answers  of  the  court  to  the  points 
submitted  by  the  plaintiff's  counsel.  These  points,  it  must  be 
confessed,  are  very  inaptly  drawn.  It  may  be  remarked,  gen- 
erally, that  the  hypothesis  upon  which  these  several  points  were 
framed,  respectively,  in  view  of  the  evidence  is  wholly  inade- 
quate to  support  the  conclusions  which  are  sought  to  be  drawn. 
Every  point  of  law  submitted  for  the  determination  of  the  court 
should  be  reasonably  consistent  with  the  evidence,  and  in  such 
comprehensive  manner  that  the  deduction  made  therefrom,  not- 
withstanding the  force  of  the  other  evidence  in  the  cause,  is 
the  logical,  legal  conclusion  from  the  facts  assumed.  Each 
point  submitted  is  to  be  taken  as  a  distinct,  independent  proposi- 
tion ;  and  the  answer  to  it  maybe  a  simple  affirmation  or  negation 
of  it,  or,  the  answer  may  be  accompanied  with  such  qualification 
as  is  requisite  to  a  correct  exposition  of  the  law.  When  a  case 
comes  before  us  for  review,  we  cannot  assume  any  fact  not  cov- 
ered by  the  hypothesis  set  forth  in  the  point,  except  such  as  is 
embraced  by  necessary  implication.  If  this  were  not  so,  the 
court  might,  in  some  cases,  affirm  the  points  on  both  sides ; 
and,  whilst  in  the  answers  on  one  side  or  the  other,  the  true 
rule  might  be  given,  the  jury  would  be  allowed  to  grope  in  the 
dark  in  search  of  it,  with  equal  chances  to  arrive  at  a  wrong  or 
a  right  result.  In  such  case  the  assumption  of  certain  facts 
that  are  not  stated  would,  if  known,  show  the  correct  rulings 
on  both  sides ;  but  the  misleading  tendency  is  such  as  to  be 
manifest  error.  If  we  apply  these  well-established  rules  of 
practice  to  the  instructions  given  to  the  jury  in  this  case,  we 
cannot  avoid  the  conclusion  that  they  were  misleading  to  the 
jury. 

In  affirming  the  defendant's  first,  second,  and  third  i)oint8, 
the  court  instructed  the  jury :  (1)  If  they  should  find  that  the 
plaintiff's  agent,  Sweet,  referred  the  directors  to  the  furniture 
in  the  DuBois  and  Coder  school-houses,  as  specimens  of  the 
plaintiff's  manufacture,  and  agreed  that  if,  upon  examination 
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of  that  furniture,  it  was  unsatisfactory,  they  need  not  accept 
the  furniture  ordei-ed,  and  the  contract  was  executed  upon  the 
faith  of  this  verbal  agreement;  and  if,  upon  examination,  the 
furniture  at  the  places  named  was  unsatisfactory,  and  notice 
was  promptly  given  to  the  plaintiJBf  not  to  ship  the  order,  they 
were  not  bound  to  receive  the  consignment :  (2)  If  Sweet  in- 
duced the  execution  of  the  contract  by  means  of  false  and 
fraudulent  representations,  and  the  defendant,  upon  the  dis- 
covery of  the  fraud,  annulled  the  contract,  and  notified  the 
plaintifiF,  it  was  thereby  released  from  the  obligations  of  the 
contract ;  and  (3)  If  Sweet,  at  the  time  of  the  contract,  ex- 
hibited a  sample  desk,  and  agreed  that  the  defendant  would 
not  be  held  to  accept  furniture  which  was  not  in  all  respects 
equal  to  the  sample,  and  the  contract  was  entered  into  upon 
the  faith  of  this  understanding,  and,  further,  that  the  furni- 
ture, when  shipped,  was  not  in  fact  substantially  equal  to  the 
sample,  and  the  defendant  on  this  ground  refused  to  accept  it, 
and  gave  proper  notice  of  such  refusal,  the  verdict  should  be 
for  the  defendant.  These  points  assumed  the  existence  of  a 
verbal  understanding  at  the  time  of  the  contract  upon  the 
faith  of  which  the  contract  was  made ;  and,  as  there  was  some 
evidence  to  this  effect,  whether  or  not  there  was  any  such  ver- 
bal understanding,  or  any  fraud  committed,  as  alleged,  was  for 
the  jury.  The  court  might,  therefore,  with  propriety,  have 
negatived  the  plaintiff's  fourth,  fifth,  and  sixth  points  on  this 
ground,  but  chose  to  affirm  them  with  the  qualification,  "  un- 
less the  jury  further  find,  from  the  evidence  in  the  case,  the 
facts  contended  for  in  the  defendant's  first,  second,  and  third 
points."  Having  undertaken  to  affirm  the  points  with  this 
qualification,  it  was  the  duty  of  the  court  to  add  all  the  quali- 
fications to  which  an  absolute  affirmation  was  necessarily  sub- 
ject. But  we  think  these  points  of  the  plaintiff,  if  affirmed, 
should  have  been  subject  to  further  qualification.  If  the  jury, 
upon  a  full  consideration  of  the  case,  should  find  that  the  writ- 
ten contract  was  made  without  fraud,  and  without  any  super- 
added verbal  understanding,  upon  the  faith  of  which  the  contract 
was  executed,  the  rights  and  obligations  of  the  parties  remained 
as  expressed  in  the  written  contract.  Having  reference,  then, 
to  the  rights  of  the  plaintiff  upon  the  written  contract  alone, 
in  order  to  bind  the  defendant  for  the  price,  it  was  required  of 
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the  plaintifiE,  not  only  that  the  furniture  be  delivered  in  the  cars 
at  Sidney,  Ohio,  at  the  time  specified,  but  that  the  furniture  be 
of  the  kind  and  quality  mentioned  in  the  contract. 

In  the  plaintiff's  sixth  point  the  court  was  requested  to  in- 
sti'uct  the  jury  as  follows :  "  That  if  the  jury  find,  from  the 
evidence,  that  the  agreement  of  purchase  offered  in  evidence  in 
this  case  was  read  over  in  the  presence  and  hearing  of  the  board 
of  directors  of  the  defendant  corporation  before  signing,  and  was 
Tinderstood  by  them,  and  no  objection  was  made  by  any  one 
thereto  as  it  was  so  read  and  signed,  then  said  agreement  is  to 
be  taken  as  the  agreement  between  plaintiff  and  defendant  cor- 
poration, and  the  verdict  of  the  jury  should  be  for  the  amount 
so  agreed  to  be  paid  in  favor  of  the  plaintiff."  To  this  the  court 
answered :  "  Affirmed,  unless  the  jury  further  find,  from  the 
evidence  in  the  case,  the  facts  as  contained  in  defendant's  first, 
second  and  third  points."  But  suppose  the  jury  should  fail  to 
find  the  facts  contained  in  the  first,  second  and  third  points  of 
the  defendant,  and  should  find,  as  assumed  in  the  i)oint,  that 
the  written  agreement  was  the  only  agreement  subsisting  be- 
tween the  parties,  does  it  follow  as  a  matter  of  law,  in  view  of 
the  evidence,  that  the  verdict  of  the  jury  should  be  for  the 
amount  so  agreed  to  be  paid  in  favor  of  the  plaintiff?  Can  it 
be  affirmed  tiiat  the  plaintiff  was  entitled  to  a  verdict  upon  the 
proof  of  the  written  contract  alone,  without  evidence  of  a  de- 
livery in  pursuance  of  that  contract,  or,  if  there  was  a  delivery, 
without  evidence  of  the  kind  and  quality  of  the  desks  delivered, 
or  of  a  refusal  on  the  part  of  the  defendant  to  receive  the  furni- 
ture when  it  was  delivered?  There  was,  in  fact,  evidence  upon 
all  these  points,  not  only  of  delivery,  and  of  the  kind  or  quality  of 
the  desks  delivered,  but  also  of  a  refusal  on  the  part  of  the  de- 
fendant to  receive  the  desks  after  delivery ;  but  this  evidence 
was  for  the  jury,  not  for  the  cou»rt.  The  hypothesis  of  the  point 
was  not  sufficiently  comprehensive,  and  it  should  have  been 
refused;  or,  if  affirmed,  it  should  have  been  further  qualified. 

The  answers  to  the  plaintiff's  fourth  and  fifth  points  are  open 
to  similar  criticism.  The  fourth  is  directed  to  the  question  of 
delivery  alone,  whilst  the  fifth  is  upon  the  effect  of  Temple's 
refusal  to  receive  the  furniture  on  its  arrival  at  Brock  way  ville. 
But  in  neither  of  them  is  it  assumed,  as  part  of  the  hypotheti- 
cal statment  of  facts,  that  the  furniture  delivered,  or  the  f urni- 
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ture  refused,  was  of  the  kind  contracted  for;  and  certainly, 
without  the  assumption  of  this  fact,  it  could  not  be  aflBrmed,  as 
matter  of  law,  that  the  ^^  plaintiff  could  maintain  this  action 
to  recover  the  amount  so  agreed  to  be  paid,  with  interest."  It 
is  true  that  the  court,  in  aflBrming  the  defendant's  fourth  point, 
instructed  the  jury  that  if  the  furniture  at  Brockwayville  was 
not  substantially  up  to  the  guaranty  contained  in  the  contract, 
and  was  not  satisfactory  to  the  defendant,  the  verdict  of  the 
jury  should  be  for  the  defendant ;  and,  in  the  sixth  point,  that  if 
only  part  of  the  furniture  shipped  was  in  accordance  with  the 
contract,  and  the  rest  was  inferior,  the  defendant  was  not  bound 
to  accept  any  of  it.  But  how  were  the  jurors  to  decide  between 
these  inconsistent  rulings  ?  They  were  obliged  to  rely  upon 
the  court  for  instructions,  and  would  not  be  expected  to  exercise 
that  degree  of  discrimination  which  would  enable  them  to  re- 
concile the  various  inconsistent  rulings  of  the  court. 

The  thirteenth  point  of  the  plaintiff  is  open  to  the  same  ob- 
jection. The  matters  of  fact  assumed  therein  do  not  justify  the 
conclusion  which,  by  an  absolute  affirmation,  the  jury  was  per- 
mitted to  draw  therefrom. 

It  is  undoubtedly  true,  when  the  agreement  is  to  make  and 
deliver  an  article  to  the  satisfaction  of  the  person  for  whom  it 
is  made,  the  latter,  acting  in  good  faith,  and  not  from  mere 
caprice,  may  refuse  to  accept  if,  for  any  reason,  it  is  really  not 
satisfactory  to  him :  Singerly  v.  Thayer,  108  Pa.  291 ;  Seeley 
V.  Welles,  120  Pa.  69.  But  when  the  refusal  to  receive  is  made 
before  an  actual,  bona  fide  inspection  of  the  article,  or  before 
an  opportunity  is  had  to  judge  of  its  quality  or  merits,  no  such 
rule  could  obtain ;  for  it  would  be  impossible,  in  such  a  case,  to 
decide  whether  the  article  is  satisfactory  or  not. 

The  agreement  between  the  parties  was  in  writing ;  and,  as  a 
general  rule,  where  parties  have  deliberately  put  their  engage- 
ments into  writing,  in  such  terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  such 
engagement,  it  is  conclusively  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and  manner  of  their  un- 
dertaking, was  reduced  to  writing ;  and  all  oral  testimony  of  a 
previous  colloquium  between  the  parties,  or  of  conversations  or 
declarations  at  the  time  when  it  was  completed,  or  afterwards, — 
as  it  would  tend,  in  many  instances,  to  substitute  a  new  and  dif- 
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ferent  contract  for  the  one  which  was  really  agreed  upon,  to  the 
prejudice,  possibly,  of  one  of  the  parties, — is  rejected :  1  Greenl. 
Ev.,  351.  But  a  written  agreement  may  be  modified,  explained, 
reformed  or  altogether  set  aside  by  parol  evidence  of  an  oral 
promise  or  undertaking  material  to  the  subject-matter  of  the 
contract,  made  by  one  of  the  parties  at  the  time  of  the  execu- 
tion of  the  writing,  and  which  induced  the  other  party  to  put 
his  name  to  it:  Walker  v.  France,  112  Pa.  203;  Cullmans  v. 
Lindsay,  114  Pa.  170.  The  law  esteems  it  a  fraud  by  such 
means  to  procure  an  unfair  advantage,  and  subsequently  to 
deny  the  parol  qualification  upon  the  faith  of  which  the  eon- 
ttact  was  made.  In  such  a  case,  therefore,  it  cannot,  with  pro- 
priety, be  said  that  a  person,  having  accepted  a  written  contract, 
is  estopped  from  setting  up  by  pai'ol  any  agreement  except  that 
mentioned  in  the  contract.  The  parol  evidence,  however, 
which  will  be  effective  to  reform  a  written  instrument  in  such 
a  case,  must  be  clear,  precise  and  indubitable ;  that  is  to  say, 
it  must  carry  clear  conviction  to  the  minds  of  the  jurors  that 
the  witnesses  are  credible,  that  the  facts  are  distinctly  remem- 
bered, and  are  truly  and  accurately  stated ;  and  to  the  mind  of 
the  court  that,  if  the  facts  alleged  are  true,  the  matters  in  issue 
are  definitely  and  distinctly  established :  Cullmans  t.  Lindsay, 
supra. 

The  judgment  is  reserved  and  a  venire  facias  de 
novo  awarded. 


H.  H.  PARRY  V.  Z.  T.  PARRY. 

APPEAL  BY  PLAINTIFF  FROM  THE  COUBT  OF  COMMON 
PLEAS  OF  GREENE  COUNTY. 

Argued  October  9,  1889— Decided  Noyember  4, 1889. 

(a)  Plaintiff  in  ejectment  claimed  title  to  an  undivided  one  sixth  of  a  tract 
of  land  as  one  of  the  heirs  of  Parry,  who  bought  from  Hoover  in  1856, 
paid  part  of  the  purchase  money,  and  in  1866  abandoned  his  family,  left 
the  land  in  the  possession  of  Mrs.  Parry  and  certain  of  their  children, 
and  did  not  again  return  to  it. 

(6)  A  deed  was  made  by  Hoover  to  Mrs.  Parry  in  1867  and  her  husband 
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died  in  Ohio  in  1882.  Mrs.  PaiTy  died  in  1885,  leaving  a  will  devising 
the  land  to  two  of  her  sons,  one  of  whom  was  the  defendant,  who  sub- 
sequently acquired  the  title  of  the  other  devisee  by  deed  of  quit-claim. 

(c)  There  was  evidence  that  the  deed  to  Mrs.  Parry,  though  executed  in 
1867,  was  not  delivered  until  several  years  afterward,  when  she  had 
paid  or  secured  the  unpaid  purchase  money ;  and  that  it  was  then  deliv- 
ered to  her  in  the  presence  and  with  the  acquiescence  of  her  husband. 

(d)  The  plaintiff  claimed,  however,  under  the  evidence  adduced  by  him, 
that  the  deed  to  Mrs.  Parry  under  which  the  defendant  held,  had  been 
obtained  from  Hoover  wiUiout  his  father's  consent  and  in  fraud  of  his 
rights,  and  upon  this  issue  the  cause  was  submitted  to  the  jury. 

1.  In  such  case,  although  the  plaintiff  had  put  in  evidence  the  deed  of 
Hoover  to  his  mother,  as  a  part  of  the  alleged  scheme  to  get  the  title 
away  from  his  father,  plaintiff  was  not  thereby  estopped  from  attacking 
its  validity  on  the  ground  that  it  had  been  obtained  in  fraud  of  his  father's 
rights. 

2.  The  subject  in  controversy  was  the  validity  of  the  deed  to  Mrs.  Parry, 
who  was  dead ;  wherefore,  although  the  brother  who  had  conveyed  to 
die  defendant  was  competent  to  testify  in  support  of  it,  the  plaintiff  was 
incompetent  to  testify  against  it:  §  5,  clause  (6),  act  of  May  23,  1887, 
P.  L.  168. 

3.  The  declarations  of  the  husband  in  his  lifetime,  in  his  own  interest,  and 
not  made  in  the  presence  of  his  wife,  were  inadmissible  as  evidence 
that  the  title  had  been  obtained  by  Mrs.  Parry  without  his  consent  and 
in  fraud  of  his  rights. 

4.  Nor  was  it  competent  to  prove  the  declarations  of  Mrs.  Parry,  not  in 
the  presence  of  her  husband,  as  evidence  that  the  reason  why  her  hus- 
band refused  to  see  her  a  short  time  before  his  death,  related  to  a  matter 
other  than  a  dissatisfaction  as  to  the  title  to  the  land. 

5.  Nor  was  it  competent  to  show,  as  evidence  in  itself  of  the  existence  of 
the  alleged  fraud  in  obtaining  the  title,  that  Hoover,  the  grantor  in  the 
deed  to  Mrs.  Parry,  was  at  the  time  thereof  of  weak  mental  condition 
and  not  of  sufficient  capacity  to  execute  the  deed. 

6.  Where  a  witness  testified  tibat  he  was  present  when  the  deed  was  de- 
livered to  Mrs.  Parry  with  the  consent  of  her  husband,  the  testimony  of 
o&er  witnesses  that  in  conversations  with  them  but  not  about  the  deed, 
he  had  not  mentioned  the  fact  that  his  father  was  present  at  the  time  of 
delivery,  was  properly  rejected. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wor 
UAMS,  McCoLLUM  and  Mitchell,  J  J. 

No.  100  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  102 
June  Term  1884,  C.  P. 

On  May  16, 1884,  Henry  H.  Parry  brought  ejectment  against 
Elizabeth  Parry  and  Zachary  T.  Parry  for  the  one  undivided 
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one  sixth  of  a  tract  of  land  in  Aleppo  township,  containing 
abo.ut  125  acres.    Issue. 

At  the  trial  on  April  21, 1886,  the  case  presented  was  in 
substance  as  follows : 

Title  to  the  land  in  dispute  was  in  Abel  Hoover  when  in 
1856  ho  contracted  by  articles  to  sell  the  same  to  Roger  L. 
Parry,  who  for  a  year  or  two  thereafter  rented  out  the  land, 
and  in  1858,  with  his  wife  and  family  moved  upon  it.  His 
family  consisted  of  himself,  his  wife  Elizabeth  Parry,  and  six 
children,  of  whom  H.  H.  Parry  was  one.  Roger  L.  Parry  made 
some  payments  upon  the  land  from  time  to  time  until  1866, 
when  he  went  into  West  Virginia,  leaving  upon  the  land  his 
wife  Elizabeth,  the  plaintiff  H.  H.  Parry,  the  defendant  Zach- 
ary  T.  Parry,  a  daughter,  and  two  other  sons,  Wm.  M.  Parry 
and  John  Parry.  The  wife,  with  the  assistance  of  one  or  two 
of  her  sons,  made  further  payments  on  account  of  the  purchase 
money,  and  on  September  16, 1867,  Abel  Hoover  executed  a 
deed  to  Elizabeth  Parry  for  the  land  in  dispute,  although  it 
was  not  delivered  until  afterwards,  when  all  the  purchase 
money  was  paid  or  secured.  This  deed  was  recorded  on  Au- 
gust 24, 1881.  Roger  L.  Parry  with  the  exception  of  a  short 
visit  or  two  did  not  return  to  his  family  after  he  left  them  in 
1866,  but  on  June  8, 1882,  he  died  at  the  home  of  his  son  Dr. 
John  Parry,  who  then  resided  in  Ohio.     On  November  6, 

1885,  Elizabeth  Parry,  one  of  the  defendants,  died,  leaving  a 
will  dated  February  29,  1884,  duly  admitted  to  probate  on 
November  5, 1886,  wherein  she  devised  the  property  in  dispute 
to  Dr.  Wm.  M.  Parry  and  Zachary  T.  Parry.     On  March  10, 

1886,  Dr.  Wm.  M.  Parry  executed  and  delivered  to  Zachary  T. 
Parry,  a  deed  of  quit-claim  and  release  for  all  his  interest  in 
the  land  in  dispute. 

There  was  conflicting  testimony  as  to  how  much  of  the  pur- 
chase money  had  been  paid  by  Roger  L.  Parry  before  and  after 
he  left  his  family  in  1866,  and  as  to  how  much  had  been  paid 
by  Mrs.  Parry  and  her  sons;  but  the  material  question  contro- 
verted was,  whether  the  deed  from  Mr.  Hoover  to  Mrs.  Parry 
was  made  with  the  knowledge  and  consent  of  Roger  L.  Parry, 
as  cl^Bmed  by  the  defendant  upon  the  evidence,  or,  whether,  as 
claimed  by  ihe  plaintiff,  it  had  been  obtained  by  Mrs.  Parry  by 
fraud  upon  the  husband,  and  with  the  intent  to  deprive  him  of 
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his  interest  in  the  land.  This  deed  was  put  in  evidence  by 
the  plaintiff,  as  was  also  the  conveyance  from  Dr.  Wm.  M. 
Parry  to  Zachary  T.  Parry,  with  other  documentary  and  record 
evidence. 

William  Clendenning,  called  for  plaintiff: 

Mr.  Purman :  We  propose  to  prove  by  the  witness  that  he 
had  a  conversation  with  Roger  L.  Parry,  father  of  the  plaintiff, 
at  his  house,  after  he  had  returned  from  his  trip  to  Virginia, 
in  which  Roger  L.  Parry  stated  to  the  witness  that  in  his  ab- 
sence and  without  his  consent,  they  had  put  up  a  job  on  him ; 
that  he  had  his  land  all  paid  for  before  he  went  away,  or  aU 
but  a  small  sum,  and  that  he  had  left  property  and  means 
enough,  and  more  too,  to  pay  all  the  debts  that  he  owed  and 
to  pay  for  the  land ;  and  that  the  land  had  been  paid  for  out 
of  his  property,  and  that  his  wife  had  taken  a  deed  for  the 
land  without  his  knowledge  or  consent,  and  had  put  up  a  job 
on  him,  or  words  to  that  effect.  This  for  the  purpose  of  show- 
ing that  the  deed  from  Abel  Hoover  to  Elizabeth  Parry  was 
obtained  by  her  by  fraud,  and  that  she  is  trustee  for  the  bene- 
fit of  Roger  L.  Parry  and  those  claiming  under  him.  To  be 
followed  by  other  evidence  that  the  land  was  actually  paid  for 
by  Roger  L.  Parry,  and  that  the  deed  had  been  taken  by  his 
wife  in  her  name  without  his  knowledge  or  consent ;  and  that 
when  he  discovered  the  fraud  he  repudiated  it  and  demanded 
a  correction,  and  repudiated  his  wife  and  refused  to  speak  to 
her  or  recognize  her  ever  afterwards,  until  she  would  correct 
the  fraud  that  she  and  Dr.  Wm.  M.  Parry  had  perpetrated 
upon  him  in  obtaining  this  deed ;  and  also  that  she  and  Tay- 
lor Parry,  the  defendant,  visited  him  at  the  house  of  Dr.  John 
Pany,  in  the  state  of  Ohio,  to  solicit  him  to  recognize  it,  to  ex- 
ecute some  deed  or  release  to  her  in  order  to  secure  the  title, 
and  he  refused  to  do  so  ;  and  that  he  refused  to  see  or  speak 
to  her  while  she  was  at  the  house  of  her  son.  Dr.  John  Parry, 
and  this  was  but  a  few  days  before  he  died. 

The  defendant  objects  to  the  evidence  offered  for  the  reason : 
The  question  in  this  case  being  whether  the  land  in  contro- 
versy belonged  to  Roger  L.  Pany,  or  to  his  wife,  Elizabeth 
Parry,  and  the  plaintiff  claiming  as  one  of  the  heirs  of  Roger 
L.  Parry,  the  acts  and  declarations  of  Roger  L.  Parry,  or  the 
declarations  of  Roger  L.  Parry  not  made  in  her  presence,  are 
Vol.  cxxx — 7 
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not  competent  to  prove  his  title.  The  evidence  of  what  oo^ 
curred  at  the  interview  in  Ohio  between  Mrs.  Pany  and  her 
husband  is  not  objected  to. 

By  the  court :  There  is  a  part  of  that  offer  that  would  be 
competent  evidence,  but  taken  as  a  whole  it  would  not  be  com- 
petent, and  the  objection  will  be  sustained  and  an  exception 
sealed  for  the  plaintiff,  except  to  that  part  of  the  offer  as  to 
the  interview  in  Ohio.* 

This  offer  was  renewed  in  other  forms,  and  on  objection  was 
refused.*  ' 

Like  offers  to  prove  by  other  witnesses  like  declarations  of 
Roger  L.  Parry,  not  in  the  presence  of  Elizabeth  Parry,  were 
made,  and  on  objection  were  refused.*  •  ** 

Offers  to  prove  declarations  of  the  defendant,  when,  as  was 
alleged,  he  was  seeking  to  obtain  a  deed  from  Roger  L.  Parry 
for  the  land,  but  before  he  acquired  the  title  under  which  he 
claimed,  were  objected  to  and  refused.^^  ** 

Isaac  Buckingham,  called  for  plaintiff,  testified  to  his  ac- 
quaintance with  Abel  Hoover,  Roger  L.  Parry  and  the  parties 
to  the  suit;  and  to  certain  payments  made  to  Hoover  by 
Roger  L.  Parry : 

Mr.  Purman :  The  plaintiff  offers  to  ask  the  witness  whether 
Abel  Hoover  was  found  to  be  a  lunatic,  and  if  so,  in  what  year ; 
for  the  purpose  of  showing  the  fact  that  he  was  a  lunatic. 

The  defendant  objects  that  the  evidence  offered  is  irrelevant. 

By  the  court :  It  is  certainly  irrelevant.  I  was  curious  to 
know  what  the  offer  was  for.  The  objection  will  be  sustained ; 
exception.* 

Q.  What  was  Mr.  Hoover's  mental  condition  about  1866  or 
1867? 

Defendant  objects  to  the  question  for  the  reason  just  stated. 

By  the  court :  Objection  sustained ;  exception.* 

This  offer  was  renewed  in  other  forms,  in  connection  with 
other  evidence  in  the  case,  and  on  objection  was  refused.®  "^ 

The  plaintiff,  after  introducing  other  testimony,  offered  H. 
H.  Parry,  the  plaintiff,  to  testify  in  his  own  behalf,  of  inter- 
views with  his  father  and  statements  made  by  the  latter  as  to 
the  manner  in  which  the  deed  to  Elizabeth  Parry  had  been 
obtained.  The  competency  of  the  witness  being  objected  to, 
the,  offer  was  refused.*'    Plaintiff  rested. 
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Dr.  Wm.  M.  Parry,  called  for  defendant,  testified  that  since 
making  his  deed  to  Zachary  T.  Parry,  he  had  no  interest  in  the 
suit;  if  liable  for  any  part  of  the  costs  accruing  between  the 
death  of  his  mother  and  the  date  of  said  deed,  he  would  be 
Uable  as  the  executor  of  his  mother's  wiU. 

The  plaintiff  objected  to  the  competency  of  the  witness,  on 
the  ground  that  the  evidence  showed  that  he  had  some  interest 
in  the  event  of  the  suit,  or  had  had  during  the  progress  of  the 
suit,  and  was  therefore  disqualified. 

By  the  court :  Objection  overruled ;  exception." 

Mr.  Wyly :  The  defendants  propose  to  prove  by  this  witness 
that  at  the  instance  of  his  mother  he  had  an  interview  at  the 
office  of  John  Lewis,  Esq.,  with  Abel  Hoover  and  Nehemiah 
Woodruff,  in  March,  1867 ;  that  the  article  of  agreement  be- 
tween Roger  L.  Parry  and  Abel  Hoover  for  the  purchase  of 
this  land  was  produced ;  that  a  calculation  was  made  by  John 
Lewis,  Esq.,  in  the  presence  of  Hoover,  Woodruff  and  the  wit- 
ness, for  the  purpose  of  ascertaining  the  amount  due  upon 
that  article  after  deducting  out  the  payments  made ;  that  that 
calculation  was  made,  showing  a  balance  due  upon  the  article 
of  $1,045,  after  deducting  the  payments  made.  To  be  followed 
by  evidence  that  that  balance  was  paid  at  different  times  by 
Mrs.  Elizabeth  Parry. 

The  plaintiff  objects  to  the  evidence  offered,  on  the  ground, 
first,  that  Roger  L.  Parry  was  not  present,  nor  was  the  witness 
authorized  by  Roger  L.  Parry  to  ascertain  anything  about  the 
amount  due  on  the  article,  and  that  the  evidence  is  incompetent 
and  irrelevant,  being  of  the  acts  of  third  parties ;  and,  second, 
that  it  is  already  in  evidence  that  Roger  L.  Parry  was  not  then 
living  with  his  wife. 

By  the  court:  We  regard  the  evidence  as  competent.  The 
objection  will  be  overruled ;  exception.** 

The  witness  then  testified  in  support  of  the  offer. 

The  defendant  now  offers  to  prove  that  after  the  final  visit 
of  Roger  L.  Parry  to  his  family  in  1872,  his  wife  heard  that  he 
had  criminal  relations  with  a  woman  in  West  Virginia,  result- 
ing in  the  birth  of  a  bastard  child  to  him ;  that  she  believed  in 
the  truth  of  the  report,  and  that  she  declared  in  consequence 
thereof  she  never  would  have  any  further  communication  with 
her  husband,  and  that  in  pursuance  of  that  determination  she 


Digitized  by  LjOOQIC 


100  WESTERN  DISTRICT,  1889. 

Statement  of  Facts. 

never  had  any  further  communication  with  him.  This  for  the 
purpose  of  showing  that  Roger  L.  Parry's  refusal  to  receive 
her  on  her  final  visit  a  few  days  prior  to  his  death  was  caused 
by  this  trouble,  and  was  not  the  result  of  any  dissatisfaction 
that  he  felt,  growing  out  of  the  transaction  in  relation  to  the 
land  in  controversy. 

The  plaintiff  objects  that  the  evidence  is  incompetent  and 
irrelevant;  that  the  mere  information  of  such  a  charge  to  the 
wife  is  not  sufiBcient  to  base  her  conduct  or  her  declarations 
upon,  and  that  the  same  has  no  connection  with  the  visit  made 
by  her  to  her  husband,  as  testified  to  by  Dr.  John  Parry. 

By  the  court :  It  is  competent  for  the  defendant  to  explain 
about  that  visit  of  the  wife  to  the  husband,  and  the  refusal  of 
the  husband  to  receive  her.  That  may  be  explained  by  the 
defendant,  and  we  think  the  evidence  is  competent  for  the 
purpose  for  which  it  is  offered.  The  objection  is  overruled ; 
exception.*® 

The  witness,  in  support  of  this  offer,  testified,  in  substance, 
that  his  mother  had  been  taken  on  a  visit  to  the  plaintiff,  at 
Centreville,  in  West  Virginia ;  that  on  her  return  she  told  wit- 
ness that  his  father  was  a  fugitive  from  justice,  on  a  charge  of 
fornication,  and  that  now  she  could  never  be  reconciled,  and 
that  to  witness's  knowledge  she  had  no  correspondence  with 
him  afterwards. 

Defendant  offered  in  evidence  the  note  of  Elizabeth  Parry 
to  Nehemiah  Woodruff  for  $421.50,  dated  April  1, 1859,  being 
the  note  identified  by  the  witness  who  had  just  left  the  stand, 
and  referred  to  by  the  witness  as  having  been  given  for  part  of 
the  purchase  money  in  controversy,  by  Mrs.  Parry  to  Nehemiah 
Woodruff. 

Plaintiff  objected  to  the  offer  as  incompetent  and  irrelevant. 

By  the  court :  Objection  overruled ;  exception.*'' 

The  defendant  then  offered  in  evidence  several  notes  made 
by  R.  L.  Parry,  of  different  dates  and  amounts,  which  had  been 
referred  to  and  identified  in  the  testimony  of  Dr.  Wm.  M. 
Parry. 

Objected  to  as  incompetent  and  irrelevant. 

By  the  court :  Objection  overruled ;  exception.*® 

The  defendant  having  rested,  William  Kent  was  called  by 
the  plaintiff  in  rebuttal : 
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The  plaintiff  offers  to  prove  by  the  witness  that  he  had  re- 
peated conversations  with  Dr.  Wm.  M.  Parry,  the  witness  who 
swore  that  the  deed  to  Elizabeth  PaiTy  from  Abel  Hoover  had 
been  delivered  in  his  presence,  and  in  the  presence  of  his  father, 
and  with  the  consent  of  the  father ;  and  that  in  nd  conversa- 
tion that  he  ever  had,  did  the  doctor  make  any  statement  or 
allegation  that  the  deed  had  been  so  delivered.  This  for  the 
purpose  of  showing  that  the  testimony  of  Dr.  Wm.  M.  Parry 
in  relation  to  the  delivery  of  the  deed  in  the  presence  of  his 
father,  and  with  the  acquiescence  of  his  father,  is  unworthy  of 
credit 

The  defendant  objects  to  the  evidence  offered  as  irrelevant. 

By  the  court :  The  objection  is  sustained ;  exception.** 

The  offer  was  renewed  in  another  form  and  on  objection  was 
refused.*® 

At  the  close  of  the  testimony,  the  court,  Inghbah,  P.  J.,  in- 
structed the  jury  in  accordance  with  the  answers  to  the  follow- 
ing points : 

The  defendant  requests  the  court  to  charge : 

1.  If  you  find  from  the  evidence  that  the  deed  of  Abel  Hoo- 
ver and  wife  to  Elizabeth  Parry  of  September  16, 1867,  was 
delivered  to  her  in  the  presence  of  Roger  L.  Parry,  her  hus- 
band, with  his  knowledge  and  acquiescence,  your  verdict  should 
be  for  the  defendant. 

Answer:  Afl&rmed. 

The  plaintiff  requests  the  court  to  charge : 

1.  As  Zachary  T.  Parry,  the  defendant,  claims  a  part  of  the 
land  in  dispute  under  the  will  of  his  mother,  Elizabeth  Parry, 
and  the  residue  of  said  land  under  the  deed  of  Dr.  Wm.  M. 
Parry,  devisee  under  said  will  of  the  residue  of  said  land,  his 
title  may  be  defeated  by  whatever  would  defeat  the  alleged 
title  of  the  said  Elizabeth. 

Answer:  AflBrmed. 

2.  The  allegation  of  the  defendant  that  the  deed  from  Abel 
Hoover  to  Elizabeth  Parry  was  delivered  to  the  said  Elizabeth 
in  the  presence  of  the  said  Roger  L.  Parry,  and  with  his  con- 
sent, must  be  proved  by  clear,  convincing  and  satisfactory  evi- 
dence ;  and,  as  said  allegation  of  the  defendant  that  the  deed 
was  so  delivered  depends  upon  the  testimony  of  Dr.  Wm.  M. 
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Pany  alone,  if  the  said  Dr.  Wm.  M.  Parry  is  so  contradicted 
hy  the  other  witnesses  and  the  facts  and  circumstances  of  the 
case  as  to  render  his  testimony  unworthy  of  credit,  and  if  the 
jury  regard  his  testimony  as  unworthy  of  credit,  then  there  is 
no  evidence  that  the  deed  was  so  delivered. 

Answer :  Aflirmed.  [As  we  recollect,  the  only  evidence  in 
the  case  as  to  the  delivery  of  the  deed  at  that  time  is  the  testi- 
mony of  Dr.  Wm.  M.  Parry,  and  this  point  is  correct  and  is 
aflSrmed,  if  the  jury  should  find  that  the  testimony  of  Dr.  Wm. 
M.  Parry  is  so  contradicted  by  the  other  witnesses  in  the  case 
as  to  render  him  unworthy  of  belief,  unsafe  to  rely  upon ;  there 
would  then  be  no  evidence  in  the  case  as  to  the  delivery  of  the 
deed.  But  where  a  witness  is  contradicted  by  other  witnesses 
in  the  case  so  as  to  satisfy  the  jury  that  his  testimony  is  unreli- 
able, unsafe  to  rely  upon,  the  testimony  of  that  witness  cannot 
or  should  not  be  rejected,  if  you  should  find  that  there  is  other 
evidence  in  the  case  upon  which  you  do  rely  that  corroborates 
the  testimony  of  the  witness.  In  such  case  you  may  believe 
his  statement,  although  he  may  have  made  contradictory  state- 
ments at  other  times.]  ** 

8.  If  the  jury  disregard  the  evidence  of  Dr.  Wm.  M.  Parry, 
and  if  they  believe  from  the  evidence  that  Roger  L.  Parry 
bought  the  land  embraced  in  the  deed  from  Abel  Hoover  to 
Elizabeth  Parry,  in  1856,  by  a  written  article  of  agreement 
between  the  said  Roger  L.  Parry  and  Abel  Hoover,  and  took 
possession  thereof  and  remained  in  possession  until  he  went  to 
Virginia  in  1866,  and  had  prior  thereto  paid  a  large  part  of  the 
purchase  money  to  the  said  Hoover,  Woodruff  and  Crawford,  and 
after  he  left,  his  wife  and  his  children  continued  in  possession 
of  his  land  until  his  death  intestate  in  1882,  and  that  they 
paid  out  of  the  proceeds  of  the  farm  the  debts  of  the  said  Roger 
L.  Parry  and  any  balance  of  the  purchase  money  that  may 
have  remained  unpaid  to  the  said  Hoover  or  Woodruff,  then 
the  said  Elizabeth  Parry  held  the  title  in  trust  under  the  afore- 
said deed  for  the  said  Roger  L.  Parry ;  and  the  plaintiff  having 
shown  that  he  is  one  of  the  six  heirs  of  the  said  Roger  L.  Parry, 
he  is  entitied  to  recover  the  one  undivided  one  sixth,  and  their 
verdict  ought  to  be  for  the  plaintiff. 

Answer:  Aflarmed. 
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The  jury  returned  a  verdict  in  favor  of  the  defendant.     Judg- 
ment having  been  entered  the  plaintiff  took  this  appeal,  assign- 
ing as  errors : 
1-13.  The  refusal  of  the  plaintiffs  offers.*  *•  *» 
14-18.  The  admission  of  the  defendant's  offers.**  *•  ** 
19,  20.  The  refusal  of  the  plaintiff's  offers.**  ^ 
21.  The  portion  of  the  charge  embraced  in  [  ]  ** 

Jfr.  A.  A.  Purman^  for  the  appellant. 

Mr.  J.  A.  J.  Buchanan  (with  him  Mr.  Q-eorge  L,  Wyly  and 
Mr.  D.  S.  TFofton),  for  the  appellee. 

Opinion,  Mb.  Justice  Mitchell  : 

Roger  L.  Parry,  about  1856,  entered  upon  the  land  in  suit 
under  articles  of  agreement  for  its  purchase.  He  made  pay- 
ments on  account  from  time  to  time,  until  1866,  when  he  left 
the  state,  and,  with  the  exception  of  two  or  three  visits,  never 
returned,  or  resumed  his  occupation  of  the  land.  His  family 
continued  to  reside  on  the  land,  and  his  wife,  with  the  assist- 
ance of  one  or  two  of  the  sons,  made  payments  on  account  of 
the  purchase  money.  In  1867  a  deed  was  made  to  her,  under 
the  articles  of  purchase,  though  it  was  not  delivered  to  her 
by  the  vendor  until  seveml  years  later,  when  she  completed  or 
finally  secured  the  payment  of  the  purchase  money.  Roger 
L.  Parry  having  died  in  1882,  this  ejectment  was  brought  in 
1884  by  the  plaintiff,  as  one  of  his  heirs.  The  facts  as  thus 
far  stated  being  undisputed,  plaintiff  might  have  rested,  and 
would  then  have  been  clearly  entitled  to  a  verdict,  subject  to 
the  payment  of  his  share  of  the  disbursements  made  by  his 
mother  in  completing  the  title.  But  he  put  his  case  upon  the 
claim  that  the  title,  having  been  obtained  by  his  mother  by 
fraud,  was  void  as  against  Roger  L.  Parry  and  his  heirs,  and 
he  therefore  brought  suit,  without  tender  or  offer  to  reimburse 
any  part  of  the  mother's  payments.  This,  of  course,  he  was 
entitied  to  do,  under  the  authority  of  Hall  v.  Vanness,  49  Pa. 
457,  and  kindred  cases.  Such  being  the  plaintiffs  case,  the 
defence  was  that  the  deed  to  lus  wife  was  made  with  the  con- 
sent, if  not  by  the  direction,  of  Roger  L.  Parry.  This  was  the 
only  substantial  issue  at  the  trial,  and  was  submitted  to  the 
jury  in  a  careful  charge,  to  which  only  one  exception  was  taken 
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by  the  plaintiff,  and  the  principal  grounds  of  error  alleged  are 
the  rulings  of  the  learned  judge  on  the  evidence. 

Several  of  the  assignments  raise  substantially  the  same  ques- 
tion,— the  admissibility  of  the  declarations  of  Roger  L.  Parry 
as  to  his  title  to  the  premises  in  dispute.  As  the  issue  was 
whether  the  title  was  in  him  or  in  his  wife,  it  is  clear  that  his 
declarations,  in  his  own  interest,  not  made  in  his  wife's  presence, 
are  not  admissible  against  the  title  of  her  devisee.  The  fact 
that  the  offers  contained  some  other  matters  which  were  admis- 
sible does  not  help  the  appellant.  The  offers  were  made  as  a 
whole,  and  if  any  part  was  bad  the  whole  was  inadmissible. 
The  learned  judge  indicated,  clearly  and  correctly,  the  distinc- 
tion between  the  good  and  the  bad  parts  of  the  offers,  but  no 
separate  offer  of  the  former  was  made.  The  first  three,  and 
the  eighth,  ninth,  and  twelfth  assignments,  therefore,  cannot  be 
sustained. 

The  fourth,  fifth,  sixth,  and  seventh  assignments  relate  to  the 
mental  condition  of  Hoover,  the  grantor,  at  the  time  he  made 
the  disputed  deed  to  Elizabeth  Parry.  The  objection  that 
plaintiff  had  himself  given  the  deed  in  evidence,  and  was  there- 
fore estopped  from  denying  its  validity,  is  not  tenable.  Plaint- 
iff had  given  the  deed  in  evidence  as  part  of  a  fraudulent 
scheme  to  get  the  title  away  from  Roger  L.  Parry,  and  his  of- 
fers to  show  that  the  scheme  had  been  assisted  by  the  weak 
mental  condition  of  the  grantor  were  in  the  direct  line  of  the 
same  effort.  Having  given  the  deed  in  evidence  in  this  con- 
nection, he  was  not  estopped  from  attacking  its  validity.  But 
the  objection  to  the  relevancy  of  the  offers  was  properly  sus- 
tained in  the  condition  of  the  evidence.  Weakness  of  mind  of 
the  grantor  might  be  provable  as  cumulative  or  corroborative 
evidence  of  how  and  why  the  fraudulent  scheme  succeeded, 
but  it  is  certainly  no  evidence  in  itself  of  the  existence  of  the 
alleged  fraud.  For  the  purpose,  and  at  the  time  it  was  offered, 
it  was  therefore  properly  excluded. 

The  offers  in  the  tenth,  eleventh,  nineteenth,  and  twentieth 
assignments  would  have  been  clearly  admissible  had  the  con- 
versations referred  to  been  upon  the  subject  of  the  deed  in 
question,  or  upon  any  matters  so  closely  related  to  it  that  the 
failure  to  mention  the  presence  of  Roger  L.  Parry  would  afford 
the  jury  some  ground  to  infer  a  discrepancy,  intentional  or 
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othei'wise,  between  the  conversations  and  the  present  conten- 
tion of  the  parties ;  but,  lacking  this  necessary  connection  of 
subject,  the  conversations  were  clearly  irrelevant,  and  that 
this  failure  in  the  connection  of  subjects  was  not  a  mere  over- 
sight is  made  apparent  by  the  examination  of  the  two  witnesses 
immediately  preceding,  McVay  and  Moore,  both  of  whom  were 
asked  the  same  question,  although  they  both  stated  they  had 
had  no  conversations  with  Dr.  Parry  on  the  subject. 

There  was  no  error  in  excluding  the  plaintiff  as  a  witness. 
The  thing  in  controversy  was  the  validity  of  the  deed  to  Eliz- 
abeth Parry,  which  was  claimed  to  have  been  a  fraud  on  Roger 
L.  Parry.  Both  were  dead.  The  plaintiff  claimed  under  one, 
while  the  defendant  claimed  under  the  other  ;  and,  being  thus 
interested,  neither  was  a  competent  witness.  By  the  express 
language  of  the  act  of  May  23,  1887,  P.  L.  158,  §  5,  cl.  (e), 
'•  Nor  where  any  party  to  a  thing  or  contract  in  action  is  dead, 

and  his  right  thereto  or  therein  has  passed to 

a  party  on  the  record,  who  represents  his  interest  in  the  subject 
in  controversy,  shall  any  surviving  or  remaining  party  to  such 
thing  or  contract,  or  any  other  person  whose  interest  shall  be 

adverse  to  the  said  right  of  such  deceased party,  be  a 

competent  witness  to  any  matter  occurring  before  the  death  of 
said  party."  The  plaintiff's  interest  against  his  mother's  title 
thus  excluded  him,  while  the  absence  of  interest  of  Dr.  Wm. 
Parry  made  him  competent.  The  thirteenth  and  fourteenth 
assignments  are  therefore  not  sustained. 

The  admissibility  of  the  offers  in  the  fifteenth,  seventeenth, 
and  eighteenth  assignments  depends  on  the  evidence  as  to  the 
presence  of  Roger  L.  Parry  at  the  delivery  of  the  deed  to  his 
wife,  or  his  authorization  in  any  way  of  the  conveyance  to  her. 
If,  without  his  knowledge  or  consent,  she  took  the  tide  which, 
xmder  the  articles  of  purchase,  should  have  been  made  to  him^ 
she  was  a  mere  volunteer,  and  her  payment  of  a  part  of  the 
purchase  money  could  not  help  her  title.  But  if,  on  the  other 
hand,  she  took  up  the  agreement  with  his  consent,  and  com- 
pleted the  payments  that  he  had  bound  himself  for,  it  was 
strongly  persuasive  evidence  that  the  title  was  rightfully  made 
to  her.     The  evidence,  therefore,  was  properly  received. 

The  offer  in  the  sixteenth  assignment  was  little  more  than 
hearsay,  and  the  connection  between  it  and  what  it  was  offered 


Digitized  by  LjOOQIC 


106  WESTERN  DISTRICT,  1889. 

Opinion  of  the  Ck>urt. 

to  prove — ^to  wit,  why  Roger  L.  Parry  refused  to  see  his  wife 
on  her  visit  to  him  shortly  before  his  death — ^is  difficult  to  see. 
If,  therefore,  the  case  had  to  go  back  for  retrial,  we  should  be 
obliged  to  sustain  this  assignment;  but  the  plain tifiTs  case  rest- 
ing upon  the  ground  of  fraud,  there  is  an  entire  absence  of  such 
evidence  as  would  justify  a  recovery,  and  he  might  properly  have 
been  nonsuited  at  the  close  of  his  testimony.  The  case  was, 
however,  left  to  the  jury  upon  the  single  issue  whether  or  not 
Roger  L.  Parry  was  present  and  consented  to  the  delivery  of 
the  deed  conveying  the  title  to  the  wife,  and  upon  this  question 
the  evidence  complained  of  in  this  assignment  could  have  had 
no  appreciable  bearing.  Under  thesb  circumstances  the  error 
in  its  admission  was  too  trivial  to  justify  a  reversal  of  the  judg- 
ment. 

The  twenty-first  assignment  cannot  be  sustained.  There  is 
some  apparent  contradiction  in  the  part  of  the  charge  referring 
to  the  testimony  of  Dr.  Parry  as  the  only  evidence  in  the  case 
as  to  the  delivery  of  the  deed  in  the  presence  of  Roger  L.  Parry, 
and  then  telling  the  jury  that  they  might,  nevertheless,  believe 
him  if  there  was  other  evidence  on  which  they  did  rely  that 
corroborated  him.  But  the  contradiction  is  only  in  the  phrase- 
ology, and  what  the  learned  judge  meant,  no  doubt,  was  that 
there  might  be  such  corroboration  as  to  other  matters  as  to  in- 
duce the  jury  to  believe  the  witness  even  on  the  point  on  which 
his  testimony  had  been  shaken  by  opposing  evidence.  But 
the  point  which  was  affirmed  was  more  favorable  to  the  plaint- 
iff than  he  was  entitled  to.  His  case  rested  on  a  charge  of 
fraud,  and  the  burden  of  proof  was  upon  him  throughout. 
The  consent  of  Roger  L.  Parry  to  the  making  or  delivery  of 
the  deed  to  his  wife  would  be  a  conclusive  answer  to  the  fraud 
charged,  and  there  was  no  legal  requirement  that  such  consent 
should  be  proved  by  "  clear,  convincing,  and  satisfactory  evi- 
dence." Sufficient  evidence  to  make  an  even  balance,  and 
prevent  the  jury  from  believing  the  charge  of  fraud  on  which 
the  plaintiff  based  his  case,  was  all  that  the  situation  required 
of  the  defendant. 

On  the  whole  case  we  find  no  substantial  error.  The  case 
was  presented  by  the  parties  on  a  single  issue  of  fact,  and  the 
jury  have  determined  that  in  defendant's  favor.  If  the  testi- 
mony of  Dr.  Parry  was  to  be  believed,  the  jury  were  clearly 
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right;  and  whether  he  was  to  be  believed  or  not  was  their 
province  to  determine. 

The  judgment  is  afi&rmed. 


SARAH  J.  FEELY  v.  S.  G.  HOOVER  ET  AL 

APPKATi  BY  THE  DEFENDANTS  FROM  THE  COURT  OF  COM- 
MON PLEAS   OF  CLARION  COUNTY. 

Argaed  October  11, 1889— Decided  November  4, 1889. 

1.  The  purchase  by  an  attorney  of  real  estate  at  a  sherifTs  sale,  after 
indndng  a  competing  bidder  to  withdraw,  but  exclusively  in  the  in- 
terest of  his  client  and  without  any  agreement  or  arrangement  for  the 
benefit  of  the  judgment  defendant,  will  not  create  a  trust  for  the  latter. 

2.  The  surrender  of  a  deed  to  the  grantor  and  the  execution  and  delivery 
by  him  of  a  new  deed  for  the  same  property,  of  the  same  date  of  the 
former,  to  a  new  grantee  by  direction  of  the  first  grantee,  will  be  in- 
operative as  against  the  lien  of  a  judgment  entered  against  the  first 
grantee  while  he  held  the  title. 

Before  Paxson,  C.  J.,  Stbrrett,  Clark,  Williams,  Mc- 
CoLLUM  and  Mitchell,  JJ. 

No.  201,  October  Term  1889,  Sup.  Ct.;  court  below.  No.  169 
April  Term  1887,  C.  P. 

On  March  4, 1887,  Miles  C.  Feely  and  Sarah  J.,  his  wife,  in 
right  of  said  Sarah  J.  Feely,  brought  ejectment  against  S.  G. 
Hoover  and  S.  W.  Hoover,  for  forty  acres  of  land  in  Toby 
township.     Issue. 

At  the  trial  on  August  12, 1889,  the  facts  appearing  were  in 
substance  as  follows :  On  August  29,  1882,  upon  a  judgment 
for  $1,050  in  favor  of  the  Clarion  Masonic  Lodge  against  Al- 
bert W.,  Miles  C,  William  A.  and  Angeline  Feely,  the  inter- 
ests of  the  defendants  in  a  tract  of  land  and  two  town  lots  were 
sold  to  Mr.  W.  W.  Barr,  the  attorney  for  the  judgment  plaint- 
iff, for  the  sum  of  $76.  On  a  previous  day  at  which  the  sale 
was  advertised,  the  property  had  been  bid  up  to  over  $500, 
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but  after  an  adjournment  Mr.  Ban-  had  induced  the  bidder  to 
withdraw  his  bid,  and  at  the  day  of  sale  there  was  no  competi- 
tion. The  $76  at  which  the  property  was  knocked  down  to 
Mr.  Barr  but  little  exceeded  the  costs  on  the  writ.  There  were 
other  unsatisfied  liens  against  the  interests  of  the  defendants, 
and  at  the  time  of  the  sale  Mr.  Barr  supposed  the  interests  sold 
were  not  worth  more  than  the  judgment  in  his  charge.  After 
the  sale,  Mr.  Barr's  client  was  willing  to  give  up  the  land  upon 
being  paid  the  amount  of  its  judgment  and  interest,  and  an 
arrangement  was  made  by  which,  inter  alia,  one  portion  of  the 
land  was  to  be  conveyed  by  Mr.  Barr  to  a  purchaser  for  an 
amount  sufficient  to  discharge  the  judgment  indebtedness,  the 
town  lots  to  be  conveyed  to  a  sister,  and  forty  acres  of  the 
land,  the  parcel  in  dispute,  tq  Miles  C.  Feely  and  William  A. 
Feely.  This  was  the  arrangement  as  Mr.  Barr  understood  it 
at  the  time,  and  in  carrying  it  out,  a  deed  was  made  by  him  on 
September  4, 1882,  to  Miles  C,  and  William  A.  Feely,  for  the 
land  in  dispute,  which  deed  was  delivered  to  William  A.  Feely, 
for  himself  and  brother,  on  December  12,  1882.  Some  time 
afterwards,  William  A.  Feely,  brought  the  deed  back  to  Mr. 
Barr,  saying  that  "  it  was  not  the  way  they  wanted  it." 

Subsequently  William  and  Miles  both  requested  him  to  make 
a  new  deed  to  Mrs.  Sarah  J.  Feely,  the  wife  of  Miles  C.  Feely. 
A  deed  was  drawn,  copied  from  the  former  deed,  dated  Sep- 
tember 4,  1882,  acknowledged  August  27,  1884,  and  delivered. 
The  consideration  named  in  it  was  $1,200,  but  no  part  of  it 
was  paid.  In  the  meantime,  however,  to  wit,  on  June  27, 1884, 
S.  H.  Hoover  had  entered  a  judgment  for  $159.66  against 
Miles  C,  William  A.  and  A.  W.  Feely.  On  this  judgment 
the  land  in  dispute  on  April  21,  1885,  was  sold  at  sheriff's  sale 
to  S.  G.  Hoover  for  $450,  and  sheriff's  deed  delivered.  At 
this  sale  Mrs.  Sarah  J.  Feely  had  given  notice  to  bidders  alleg- 
ing title  in  her,  and  that  it  had  vested  "  prior  to  the  entry  of 
the  Hoover  judgment." 

The  court,  Wilson,  P.  J.,  after  indicating  the  case  made  by 
the  pleadings  and  the  abstracts  of  title,  charged  the  jury: 

The  plaintiff,  in  support  of  the  abstract  of  title,  read  with- 
in your  hearing,  offered  evidence  to  support  what  was  therein 
contained ;  as  also  did  the  defendants  offer  the  evidence  and 
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papers  specified  in  their  abstract  of  title.     Both  sides  concede 
that  the  determination  of  this  case  must  be  settled  by  the  court 
on  the  questions  of  law  involved,  and  the  jury  will  be  guided 
by  our  instructions. 
The  plaintiff  requests  the  court  to  charge : 

1.  That  under  the  act  of  assembly  of  April  22,  1856,  [P.  L. 
533,]  all  declarations  or  creations  of  trusts  in  lands  are  required 
to  be  in  writing  and  signed  by  the  party  holding  the  title 
therefor,  otherwise  they  are  invalid ;  excepting  resulting  trusts 
such  as  the  law  implies. 

Answer:  Affii-med. 

2.  That  resulting  trusts  can  be  created  only  by  the  payment 
of  a  part  of  the  purchase  money  by  the  party  claiming  to  be 
cestui  que  trust,  or  by  fraud  at  the  time  of  the  purchase  on 
the  part  of  the  purchaser  at  sheriff's  sale ;  and  both  these  re- 
quirements being  entirely  wanting  in  the  purchase  by  W.  W. 
Barr,  the  evidence  in  this  case  fails  to  establish  a  resulting 
trust  in  him. 

Answer:  AfiBrmed.* 

3.  There  is  nothing  in  the  testimony  of  W.  W.  Barr  given 
in  this  case,  whereby  any  title,  legal  or  equitable,  to  the  land 
in  dispute  became  vested  in  Miles  C.  Feely,  W.  A.  Feely,  and 
A.  W.  Feely,  which  could  be  taken  in  execution  by  their  judg- 
ment creditor,  S.  W.  Hoover,  and  the  sale  on  his  judgment  of 
the  land  in  controversy,  passed  no  title  in  the  same  to  the  pur- 
chaser, S.  G.  Hoover,  the  defendant  in  this  case. 

Answer:  Affirmed.* 

4.  Where  a  creditor  purchases  his  debtor's  land  at  sheriff's 
sale,  and  afterwards  sells  a  part  of  the  land  so  as  to  realize  the 
whole  of  his  debt,  he  may  convey  the  balance  of  the  land  to 
the  debtor's  wife,  and  such  transaction,  being  a  gratuity,  is  not 
fraudulent  as  to  creditors. 

Answer:  Affirmed. 

5.  There  is  nothing  in  the  transaction  by  which  W.  W.  Barr 
conveyed  the  land  in  dispute  to  Sarah  J.  Feely,  which  operated 
prejudicially  on  the  right  of  S.  W.  Hoover  or  S.  G.  Hoover,  or 
gives  them  or  either  of  them  occasion  to  complain  of  the  trans- 
action, and  the  plaintiff  is  entitled  to  recover  as  against  them 
the  land  in  dispute. 

Answer:  Affirmed. 
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mder  the  law  and  evidence  in  this  case,  the  verdict 
must  be  for  the  plaintiff. 
Affirmed.^ 

idants'  counsel  request  the  court  to  charge  the  jury, 
f  the  jury  believe  the  testimony  of  W.  W.  Barr,  the 
t  be  for  defendant. 
Refused.* 

returned  a  verdict  for  the  plaintiff  for  the  land  de- 
be  writ,  and  judgment  being  entered  thereon,  the 
took  this  writ,  assigning  as  error: 
answers  to  the  plaintiff's  points.*  *®  ^ 
iswer  to  the  defendants'  point.* 

Meid  (with  him  Mr.  A.  B.  Reid)^  for  the  appellants, 
ited,  (1)  upon  the  position  that  Mr.  Barr,  under  the 
is  a  trustee  ex  maleficio :  Cook  v.  Cook,  69  Pa.  445 ; 
pp.,  70  Pa.  266 ;  Houser  v.  Lament,  66  Pa.  811 ; 
mrich,  76  Pa.  128.  (2)  That  the  deed  made  by 
Sarah  J.  Feely  was  a  nullity,  as  against  the  Hoover 
Cravener  v.  Bowser,  4  Pa.  262 ;  Wiser  v.  Allen,  92 
Ifener  v.  Bowman,  58  Pa.  818 ;  Barncord  v.  Kuhn, 


W.  Meed  (with  him  Mr.  Henry  J.  Wilson)^  for  the 

cited,  as  to  resulting  trust :  Barnet  v.  Dougherty, 
Kellum  V.  Smith,  88  Pa.  164;  Kistler's  App.,  78 

cGinity  v.  McGinity,  68  Pa.  88 ;  Nixon's  App.,  68 

ngenfelter  v.  Richey,  62  Pa.  128 ;  Plumer  v.  Guthrie, 
Hayes's  App.,  128  Pa.  110 ;  Kimmel  v.  Smith,  117 

iver  V.  Clark,  104  Pa.  222 ;  Kimble  v.  Smith,  96  Pa. 

V.  Maglaughlin,  90  Pa.  298 ;  Winch  v.  James,  68 


Mr.  Justice  Mitchell  : 

s  no  room  in  this  case  for  the  application  of  the 
:  resulting  trusts,  or  trusts  ex  maleficio.  The  evi- 
irely  clear  that  Capt.  Barr  made  the  purchase  exclu- 
e  interests  of  his  clients,  the  masonic  lodge,  and 
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without  any  previous  agreement  or  arrangement  for  the  continu- 
ance of  an  interest  in  any  of  the  Feelys.  His  testimony  is  un- 
contradicted, and  it  establishes  that  he  expected  to  have  to  buy 
in  the  land  for  his  clients,  and  that  he  considered  it  worth  about 
the  amount  of  the  debt,  and  therefore  that  there  would  be 
nothing  left  for  the  debtors.  His  adjournment  of  the  sale,  and 
securing  the  withdrawal  of  Arnold's  bid,  was  also  solely  in  the 
interest  of  his  clients,  there  being  a  prior  judgment  against  the 
same  defendants,  or  at  least  some  of  them,  open  on  the  docket, 
which  Albert  Feely  said  was  paid ;  but,  in  the  absence  of  per- 
sonal knowledge  of  that  fact,  Barr,  as  a  prudent  lawyer,  de- 
sired to  avoid  the  risk  of  bidding  the  pi-operty  up  to  cover  the 
prior  judgment,  and  having  to  pay  the  money  into  court  where 
it  might  ultimately  be  awarded  to  the  prior  creditor.  In  aU 
this  there  was  nothing  on  which  to  found  the  notion  of  a  trust 
of  any  kind  for  the  Feelys. 

Having  acquired  the  title  by  purchase  at  the  sheriff's  sale, 
Barr  seems  to  have  been  convinced  that  the  land  was  more 
valuable  than  he  had  thought,  and,  as  neither  he  nor  his  clients 
desired  anything  more  than  the  payment  of  their  debt,  he  was 
willing  to  carry  out  the  proposed  arrangement,  by  which  the 
outstanding  interests  of  the  other  members  of  the  Feely  family 
should  be  conveyed  to  him,  and  the  land  and  its  proceeds  disposed 
of  to  the  several  parties  in  accordance  with  the  agreement. 
This  was  entirely  competent  and  legal  for  him  to  do,  and  had 
the  deed  to  Mrs.  Sarah  J.  Feely  been  made  and  delivered  at 
that  time  no  question  as  to  its  validity  could  have  arisen: 
Winch  V.  James,  68  Pa.  297.  But  the  difficulty  is  that  the 
deed  was  not  so  made,  nor  is  there  any  evidence  that  such  was 
the  agreement  at  the  time.  On  the  contrary,  the  deed  was 
made  to  Miles  and  William  Feely,  and  handed  to  William  on 
December  12,  1882.  There  is  no  doubt  that  in  so  doing  Barr 
was  carrying  out  the  agreement  as  he  understood  it,  and  there 
is  no  evidence  that  he  was  not  right  in  such  understanding, 
except  the  fact  that  "  after  a  little  time,"  as  Barr  says, — "  I 
cannot  tell  how  long, — WiUiam  brought  the  deed  over  to  me, 
and  said,  *  That  deed  was  not  the  way  they  wanted  it.' "  This 
may  mean  either  that  it  was  not  in  accordance  with  the  agree- 
ment at  the  time  it  was  made,  or  not  in  accordance  with  the 
present  desire  of  the  parties ;  and  the  rest  of  Barr's  testimony 
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makes  it  clear  that  the  latter  was  the  real  meaning.  "  I  told 
him,"  he  says,  "  that  was  the  way  I  understood  it  was  to  be 
made,  and  I  did  not  care  about  making  another  deed,  unless 
somebody  would  pay  me  for  it;  and  he  went. away,  and  after  a 
while  he  or  some  one  came  to  me,  and  said  if  I  would  make  a 
deed  either  he  or  some  one  would  pay  me  for  it ;  and  then  I 
made  a  deed,  and  delivered  it  to  Miles."  This  was  the  deed 
to  Sarah  J.  Feely.  Just  when  it  was  made  is  not  clear.  It 
was  dated  back  to  September,  1882,  the  date  of  the  previous 
deed  to  William  and  Miles,  but  was  not  delivered  until  after 
August  27, 1884.  In  the  mean  time  the  Hoover  judgment  had 
been  entered,  and  was  a  lien  on  Miles  and  William  Feely 's  in- 
terest in  the  land,  whatever  that  was.  WhethQr  they  had  any 
interest  depends  on  whether  or  not  the  deed  to  them  was  de- 
livered. 

That  the  leaving  of  the  deed  with  WiUiam  was  intended  by 
Barr  as  a  delivery  does  not  admit  of  doubt,  and  there  is  no 
evidence  that  the  other  parties  refused  to  receive  it  as  such. 
On  the  contrary,  they  did  not  return  it  immediately, — all  the 
evidence  is  that  of  Barr  that  it  was  "after  a  little  time  ;  I  can- 
not tell  how  long ; "  which  may  mean  a  day,  or  a  week,  or  a 
month, — and  when  they  did  bring  it  back  it  was  not  with  a 
clear  declaration  that  it  was  not  according  to  agreement,  but  only 
that  it  was  "  not  the  way  they  wanted  it ; "  which,  as  already 
said,  might,  and  under  the  circumstances  must,  be  taken  to 
mean  that  it  was  not  according  to  their  present  wishes.  They 
left  the  matter  in  this  indefinite  condition  for  some  time.  How 
long  is  again  in  doubt,  as  Barr  says,  only,  "  he  went  away,  and 
after  a  while  he  or  some  one  came,  and  said  if  I  would  make  a 
deed,"  etc. ;  but,  whatever  the  time  was  before  they  came  back 
to  make  positive  arrangements  for  a  new  deed,  they  did  not 
follow  it  up,  and  get  the  deed,  until  August,  1884,  more  than  a 
year  and  a  half  after  the  handing  of  the  first  deed  to  William, 
and  two  months  after  the  entry  of  the  Hoover  judgment  had 
made  the  matter  urgent.  Under  such  evidence  there  is  not 
the  slightest  doubt  that  the  leaving  of  the  deed  with  William 
was  a  delivery ;  that  the  title  was  in  William  and  Miles  at  the 
time  of  the  entry  of  the  Hoover  judgment ;  and,  whether  or  not 
a  mere  surrender  of  their  deed,  and  the  making  of  a  new  one 
by  their  grantor,  BaiT,  to  Sarah  J.  Feely,  could,  under  any  cir- 


Digitized  by  LjOOQIC 


HAWS  V,  INSURANCE  CO. 

Syllabus. 

cumstances,  pass  the  legal  title  to  her,  it  is  quite  ( 
could  not  do  so  as  against  the  lien  of  the  creditor'i 
which  had  previously  attached. 

The  defendants'  point  should  therefore  have  bei 
and  the  verdict  directed  for  defendants. 

Judgment 


A.  J.  HAWS  V.  ST.  PAUL  F.  &  M.  INS 

APPEAL  BY  PLAINTIFF  FROM  THE  COURT  OF  COM] 
OF  MERCER  COUNTY. 

Ai^lied  October  10, 1888— Decided  October  20, 1881 
Re-argued  October  14, 1889— Re-aflftrmed  November  4, 
[To  be  reported.] 

1.  Where  written  and  printed  portions  of  a  contract  are  repu 
other,  the  printed  form  must  yield  to  the  written  clauses 
ment,  as  the  latter  are  presumed  to  be  the  deliberate  expi 
real  intent  of  the  parties. 

(a)  A  policy  of  insurance  upon  a  barn,  and  also  upon  hay,  < 
etc.,  and  horses,  all  contained  in  said  bam,  was  written 
nary  fire  blank.    The  printed  part  contained  a  proyision 
not  cover  a  loss  solely  by  lightning,  but  by  the  written  p 
was  included  in  the  risk. 

(&)  There  was  contained  a  printed  clause  to  the  effect  that  t 
not  insure  personal  property  while  removed  from  the  partic 
mentioned,  or  kept  or  used  in  any  other  place  or  location, 
wise  specified  in  the  policy.  One  of  the  horses  insured  i? 
lightning  in  a  pasture  field. 

2.  The  printed  clause  as  to  removal  from  the  bam  was  not 
the  general  purpose  of  the  parties  as  manifested  in  the  w 
the  policy,  and  on  such  a  policy  the  insurance  company  is 
the  value  of  a  horse  killed  by  lightning  elsewhere  than 
Haws  V.  Fire  Association,  114  Pa.  431,  and  American  etc 
Haws,  20  W.  N.  370,  distinguished. 

Before  Gordon,  C.  J.,  Paxson,  Stbrrbtt,  Grei 
Williams  and  Hand,  J  J. 

No.  180  October  Term  1888,  Sup.  Ct. ;  court  belc 
June  Term  1885,  C.  P. 
Vol.  cxxx — 8 
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On  May  23,  1885,  A.  J.  Haws  brought  assumpsit  against 
the  St.  Paul  Fire  and  Marine  Insurance  Company,  upon  a  pol- 
icy of  insurance  against  fire  and  lightning.  The  defendant 
pleaded  non-assumpsit. 

At  the  trial  on  April  1, 1887,  the  following  facts  were  shown : 
The  plaintiff  was  the  owner  of  a  stock  farm  in  Mercer  county, 
and  engaged  in  raising  thereon  finely  bred  horses.  On  March 
19,  1888,  he  obtained  from  the  defendant  company  a  policy  of 
insurance  to  run  for  three  years  from  March  20, 1883,  at  noon. 
The  policy  was  written  by  filling  up  a  printed  blank  in  the 
ordinary  form  of  a  fire  policy,  and  the  material  parts  of  it  were 
as  follows,  the  parts  in  Italics  being  written,  and  the  parts  in 
Roman  being  printed : 

"  In  consideration  of  thirty-seven  and  50-100  dollars  and  of 
the  requirements,  limitations  and  conditions  hereinafter  con- 
tained and  hereon  endorsed,  does  insure  A.  J,  SawSy  of  Johns- 
town^  Penn'a^  against  loss  or  damage  by  tire  not  exceeding  the 
sum  of  Twenty-five  hundred  dollars  on  the  following  specified 
and  located  property,  namely :  $750  on  his  frame  hank  harn^  in- 
cluding foundations^  situate  on  his  farm  in  Sempfisld  Twp,y 
Mercer  Co.^  Pa.^  about  one  mile  east  of  G-reenville.  $250  on  hay^ 
straWy  grain  and  feed.  $500  on  buggies^  sleighs^  wagorhs^  harness^ 
whips^  rohes^  blankets^  bells  and  farming  tools  and  utensils  of 
every  description.  $1,000  on  horses^  not  to  exceed  $200  on  any 
one  horse.  All  contained  in  above  described  bam.  This  will  also 
cover  against  loss  or  damage  by  lightning  whether  fire  ensues  or 
not.    $2,500  concurrent  insurance.^'* 

"  This  policy  does  not  cover  or  insure  personal  property  of 
any  kind,  while  removed  from  the  particular  building  herein 
described,  or  kept  or  used  in  any  other  place  or  location,  unless 
otherwise  specified  in  the  policy." 

Certain  printed  conditions  or  provisions  of  the  policy  pro- 
vided, also,  that  the  company  should  not  be  liable  by  virtue  of 
the  policy  for  any  loss  caused  "  by  lightning,  or  explosions  of 
any  kind,  unless  fire  ensues,  and  then  for  the  loss  or  damage 
by  fire  only ;  .  .  .  .  nor  for  loss  or  damage  caused  by  removal 
of  property  from  a  building,  except  it  be  proved  that  such  re- 
moval was  necessary  to  preserve  the  property."  It  was  also 
provided  that  the  agent  of  the  company  "has  no  authority  to 
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waive,  modify  or  strike  from  this  policy  any  o 
conditions." 

On  the  night  of  June  8, 1885,  a  suckling  colt 
the  plaintiff  was  struck  by  lightning  while  in  a 
on  the  plaintiff's  farm,  and  on  the  morning  of 
found  dead  in  the  field  at  a  distance  of  300  or  40< 
the  barn  mentioned  in  the  policy.  On  August  16 
of  loss  were  made  out  by  the  plaintiff,  claiming  ; 
fendant  $100,  one  half  of  the  sum  at  which  he  val 
as  the  ratable  proportion  of  the  loss  chargeable  t 
ant.  Upon  the  receipt  of  these  proofs  payment  ^ 
The  defendant  testified  that  the  colt  was  worth  I 
admitted  that  there  was  concurrent  insurance  upc 
ifTs  horses,  including  this  colt,  of  $1,000,  and  tl 
insurance  company  paid  the  plaintiff  $100,  on  ac 
loss  of  the  colt. 

At  the  conclusion  of  the  testimony,  the  court,  Ml 
submitted  the  case  to  the  jury  reserving  the  quea 
the  plaintiff  was  entitled  to  recover,  in  view  of  t 
condition  of  the  policy :  "  This  policy  does  not  co 
personal  property  of  any  kind  while  removed  fron 
lar  building  herein  described,  or  kept  or  used  in  an 
or  location,  unless  otherwise  specified  in  the  polic; 

The  jury  rendered  a  verdict  in  favor  of  the 
$114.66,  subject  to  the  question  of  law  reserved, 
ment  the  court  entered  judgment  for  the  defenc 
stante  veredicto,  Mehabd,  P.  J.,  filing  tins  opinic 

The  question  reserved  is  whether  plaintiff  is  ei 
cover  in  view  of  the  following  part  of  the  insui 
"This  policy  does  not  cover  or  insure  personal  pr( 
kind  while  removed  from  the  particular  buildiu] 
scribed,  or  kept  or  used  in  any  other  place  or  loc 
otherwise  specified  in  this  policy."  The  property 
a  horse ;  the  building  in  the  policy  described  and 
horse  was  contained,  as  stated  in  the  policy,  ws 
plaintiffs  farm  in  Hempfield  township,  Mercer 
[The  horse  having  been  removed  from  the  bam,  i 
when  killed.  It  was  not  within  the  insurance  of 
that  time.]  ^ 
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is  not  covered  by  the  decision  in  Haws  v.  Fire 
114  Pa.  431.  The  questions  there  considered,  as 
3  opinion,  were :  First,  What  was  meant  by  the 
I  the  lightning  clause  attached  to  the  policy,  "  sub- 
terms  and  conditions  referred  to;"  and  second, 
ie  "  contained  in  his  two  story  frame  barn,"  etc., 
i  contract  that  the  policy  should  cease  to  cover  the 
ired  the  moment  it  left  the  barn.  But  neither 
arise  under  the  policy  sued  on  in  this  action,  for 
svered  by  the  explicit  clause  above  quoted, 
is  therefore  directed  for  defendant,  non  obstante 


having  been  entered  for  the  defendant,  the  plaint- 
appeal  specifying  that  the  court  erred : 
portion  of  the  opinion  embraced  in  [  ]  ^ 
ring  the  judgment  non  obstante  veredicto.* 

Q-riffith  (with  him  Mr.  Samiiel  Oriffiih  and  Mr.  E. 
I,  for  the  appellant. 

Thompson  (with  him  Mr.  Samuel  Redmond)^  for 


Mr.  Justice  Clabk: 

n  was  brought  upon  a  policy  of  insurance  of  the 
i  and  Marine  Insurance  Company,  to  recover  for 
suckling  colt,  killed  by  lightning.  The  plaintiff, 
is  the  owner  of  a  stock  farm  in  Mercer  county, 
was  erected  a  frame  bank  barn.  The  policy  of  in- 
tted  March  19,  1883,  and  the  company  by  its  terms 
lure  the  plaintiff  against  loss  or  damage  by  fire,  to 
ot  exceeding  $2,500  on  the  bam  and  its  contents. 
f  insured  is  classified  and  recited  in  the  policy,  the 
ng  "  $1,000  on  horses,  not  to  exceed  $200  on  any 
and  as  part  of  the  general  description  of  the  per- 
by,  it  is  added  in  writing,  "all  contained  in  above- 
m."  There  is  a  clause  in  the  printed  parts  of  the 
effect  that  the  company  shall  not  be  liable  for  loss 
,  or  explosions  of  any  kind,  unless  fire  ensues,  and 
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then  for  the  loss  or  damage  by  fire  only.  But  tl 
written  in  the  policy  to  a  different  effect,  as  f 
will  also  cover  against  loss  or  damage  by  ligh 
fire  ensues  or  not."  In  such  a  case  the  written 
course,  be  taken  to  express  the  real  intention 
The  settled  rule,  as  we  said  in  Grandin  v.  Insu 
Pa.  36,  is  that  where  the  written  and  printed  port 
are  repugnant  to  each  other,  the  printed  form  m 
deliberate  written  expression,  citing  Harper  v. 
22  N.  Y.  443. 

There  was  $2,500  of  concurrent  insurance,  a] 
fl,000  on  horses  alone.  On  the  night  of  Jun< 
of  the  plaintiff's  brood  mares  and  this  suckling  c 
by  lightning  whilst  in  the  field  at  pasture.  Pro 
claiming  one  hundred  dollars  for  the  loss  of  the 
dred  dollars  having  been  paid  by  the  company  ca 
current  insurance. 

The  policy  contains  a  general  printed  clause  u 
words  :  "  This  policy  does  not  cover  or  insure  pei 
of  any  kind  while  removed  from  the  particular  1 
described,  or  kept  or  used  in  any  other  place  or  ] 
otherwise  specified  in  the  policy."  The  compan; 
as  the  colt  was  not  in  the  barn  at  the  time  of 
was  not  embraced  within  the  terms  and  condition 
and  that,  therefore,  there  can  be  no  recovery, 
maintains,  however,  that  the  clause  last  quoted 
with  the  manifest  purpose  of  the  policy  in  respe 
ance  of  horses  ;  that  to  give  it  full  effect  is  to  c 
the  ordinary  use  of  his  property,  as  well  as  tl 
pasturage,  which  in  the  summer  months,  at  least 
to  constitute  the  chief  food  supply;  that  the  clai 
is  in  the  printed  form,  and  is  repugnant  to  the  g 
of  the  parties,  as  manifested  in  the  written  portioi 
We  cannot  adopt  the  plaintiff's  view  of  this  cas 
fest  and  obvious  purpose  of  the  parties,  we  thin 
the  insurance  on  the  barn  and  its  contents  as 
policy.  In  Haws  v.  Fire  Association,  114  Pa. 
much  relied  upon  by  the  plaintiff,  there  was  no 
the  policy  as  quoted  above,  and  the  insurance  w 
alone.     The  horses,  it  is  true,  were  described  as 
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Dry  fi*ame  barn,"  etc. ;  but  this  was  held  to  be 
I  description,  and  that  such  a  description  did 
a  condition  which  would  relieve  the  company 

the  moment  the  horse  left  the  barn.  This  case 
distinguished  from  the  American  etc.  Ins.  Co. 

N.  370,  where  the  insurance  was  also  on  horses 

provided  as  follows :  "  This  policy  shall  be  void 
;  if  the  property  insured  be  removed  to  any  other 
ation  from  that  described  herein."  In  both  of 
opinion  of  the  court  proceeds  upon  the  ground 
trance  was  upon  horses  alone,  and  the  contract 
to  a  printed  form  designed  for  the  insurance  of 
;  of  property,  it  could  not  have  been  in  contem- 
)arties  that  the  animals  were  insured  only  when 
In  this  case,  however,  the  restrictive  clause  is 
ter  of  description.  It  is  a  plain  direct  provision, 
1  to  all  the  personal  property  embraced  in  the 
jistent  with  the  obvious  general  purpose  of  the 
e  the  barn  and  its  contents.  It  may  be  that  such 
rf eres  with  the  ordinary  use  of  the  property,  but 
e  said  of  the  "  buggies,  sleighs,  wagons,  harness, 
inkets,  bells,  farmer's  tools,  and  utensils  of  every 
hich  do  not  appear  to  have  been  kept  in  store, 
nary  and  common  use  of  the  owner. 

that  appears,  the  insurer,  on  the  one  hand,  may 
n  the  location  or  structure,  or  upon  the  appli- 
to  the  building,  as  a  protection  from  lightning, 
lis  risk  accordingly ;  or,  the  owner,  on  the  other 
the  fact  that  barns  are,  for  some  reason,  not  well 
•e  liable  to  injury  from  lightning  than  other  build- 
he  risks  from  this  cause  attaches  as  well  to  the 
the  building  itself,  contemplated  an  indemnity 
this  extraordinary  risk.  However  this  may  be, 
jxplicit  and  plain  language  of  the  policy,  we  are 
lold  that  the  restriction  applies  to  the  horses,  as 
bher  property  embraced  in  the  policy. 

The  judgment  is  aflBrmed. 

Opinion,  Mr.  Justice  Paxson  : 

a  broader  view  has  not  been  taken  of  this  case. 
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We  have  decided  in  a  number  of  instances  that  where  a  policy 
of  insurance  contains  a  printed  clause  which  is  not  ^*  ^  ^ 
to  the  particular  class  of  insurance  covered  by  the  p 
clause  is  not  binding  upon  the  assured  in  case  of  '. 
reason  for  this  ruling  is,  that  it  could  not  have  been  i 
templation  of  the  parties  at  the  time  the  contract  of 
was  made :  Haws  v.  Fire  Association,  114  Pa.  431 
cordingly  held  in  that  case  that  an  insurance  of 
"  contained  in  the  assured's  barn,"  covered  the  hoK 
the  assured's  pasture  field.  The  reason  of  this  is  p] 
only  season  of  the  year  when  horses  are  exposed  tc 
is  in  the  summer,  when  it  is  well  known  that  farm 
are  in  the  field  for  a  considerable  portion  of  the  time 
it  is  not  reasonable  to  suppose  that  the  parties  to  th 
inteuded  that  a  printed  form  in  a  fire  policy,  intende 
to  a  different  matter,  should  be  applied  to  defeat  the 

In  the  case  in  hand  the  insurance  was  of  persona 
contained  in  a  barn,  with  a  lightning  clause  added.  '! 
was  in  the  usual  form,  with  a  clause  that  the  policy  j 
cover  any  of  the  property  while  removed  from  the  bs 
was  all  well  enough  for  the  inanimate  property  in 
But  the  lightning  clause  was  intended  for  the  horses 
insures  hay,  grain,  and  farming  implements  from 
I  concede  the  clause  against  removal  technically  < 
horses.  But  I  stiU  think  that  as  to  the  horses  insure' 
ning,  it  was  never  intended  to  apply ;  and  was  not  i 
not  have  been  in  the  contemplation  of  the  parties  a 
of  the  making  of  the  contract,  assuming  them  to 
reasonable  beings  capable  of  making  a  contract, 
reverse  this  case. 

Justices  Gbeen  and  Williams  request  me  to  say 
concur  in  the  foregoing. 

On  January  21, 1889,  the  court,  on  petition  of  the 
ordered  a  re-argument.  In  pursuance  of  this  ordei 
was  argued  on  October  14, 1889,  before  Paxson,  C. 
EBTT,  Green,  Clark,  Williams,  McCollum  an 
ELL,  JJ. 

Mr.  S.  B.  Ghriffith  (with  him  Mr.  K  P.  Gillespii 
Samuel  ChriffitK)^  for  the  appellant : 
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1.  The  contention  in  this  case  arises  entirely  irom  the  negli- 
gence of  the  defendant  company  in  making  a  contract  of  in- 
demnity against  loss  from  lightning,  upon  a  printed  blank 
prepared  for  fire  insurance  only,  and  containing  an  almost  in- 
numerable array  of  conditions,  any  one  of  which  will  always 
conflict  with  any  kind  of  insurance  other  than  that  for  which 
the  blank  was  prepared.  It  is  plain  from  its  conditions,  that 
the  blank  was  intended  to  be  used  in  insuring  buildings  and 
inanimate  personal  property,  against  loss  or  damage  by  fire  and 
fire  only.  The  contract  of  indemnity  in  a  policy  of  insurance 
is  the  written  contract ;  and  any  printed  conditions  or  stipula- 
tions which  detract  from  the  full  measure  of  the  indemnity 
contracted  for,  are  void  and  of  no  effect :  Grandin  v.  Insurance 
Co.,  107  Pa.  26 ;  Haws  v.  Fire  Association,  114  Pa.  431. 

2.  If  these  printed  conditions  have  any  effect  on  the  contract 
of  indemnity  when  repugnant  to  it,  then  our  recovery  should 
be  defeated  because  the  colt  was  killed  by  lightning,  with  far 
more  reason  than  because  it  was  removed  from  the  building  in 
which  it  was  insured.  The  printed  clause  of  forfeiture  on 
which  the  court  below  ruled  the  case,  is  repugnant  to  the  writ- 
ten contract  for  indemnity  and  must  fall :  Harper  v.  Insurance 
Co.,  22  N.  Y.  443.  It  is  equally  as  repugnant  as  the  printed 
conditions  which  this  court  refused  to  enforce  in  Grandin  v. 
Insurance  Co.,  107  Pa.  26 ;  Haws  v.  Fire  Association,  114  Pa. 
431,  and  American  etc.  Ins.  Co.  v.  Haws,  20  W.  N.  370.  To  give 
effect  to  it  is  practically  to  destroy  the  indemnity  against  light- 
ning for  which  the  plaintiff  paid,  for  all  the  world  knows  that 
brood  mares  and  suckling  colts  are  never  kept  in  bams  in  sum- 
mer, but  run  in  pasture,  and  the  summer  is  the  only  time  when 
there  is  danger  from  lightning. 

3.  It  was  for  the  animate  property,  the  horses,  that  the  light- 
ning clause  in  this  policy  was  intended,  for  the  evident  reason 
that  the  damage  which  lightning,  not  followed  by  fire,  would 
do  to  the  other  personal  property  insured  would  be  but  tri- 
fling, while  it  kills  a  horse  whether  followed  by  fire  or  not. 
If  this  provision  was  not  intended  for  the  horses  and  for  them 
alone,  it  was  surplusage ;  and  if  it  was  intended  for  them,  it 
must  override  a  printed  condition  evidently  intended  for  another 
kind  of  property.  All  the  other  conditions  of  the  policy  show 
that  the  printed  clause,  respecting  removal  from  the  building* 
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had  reference  to  the  kind  of  property  that  would  generally  be 
insured  in  that  kind  of  blank,  namely,  inanimate  property. 
But  the  words,  "  unless  otherwise  specified  in  the  policy,"  show 
that  it  was  contemplated  that  agents  might  sometimes  insure 
property  to  which  that  condition  is  inappropriate,  and  should 
then  be  free  to  bar  its  operation. 

4.  We  submit  that  this  policy  shows  a  special  contract  by 
which  the  operation  of  the  condition  was  barred  as  to  the 
horses ;  that  the  written  clause  insuring  against  loss  by  light- 
ning, whether  fire  ensues  or  not,  was  intended  particularly  for 
the  horses,  and  was  designed  to  cover  them  in  the  only  place 
where  experience  teaches  they  were  in  danger  from  lightning 
not  followed  by  fire,  that  is  outside  the  bam.  Whoever  heard 
of  a  horse  being  kiUed  by  lightning  in  a  barn  without  the  barn 
being  burnt?  The  condition  in  this  case  is  not  so  sti-ong  as 
that  in  American  etc.  Ins.  Co.  v.  Haws,  20  W.  N.  370,  for  the 
words,  "  unless  otherwise  specified  in  the  policy,"  were  missing 
from  the  policy  in  that  case.  Under  these  words  the  agreement 
for  indemnity  against  lightning  furnishes  all  that  is  required, 
if  anything  is,  to  render  the  forfeiture  clause  of  no  effect. 

5.  K  this  policy  had  been  solely  upon  the  horses,  with  all 
the  printed  conditions  as  they  are,  this  court,  following  the  line 
80  clearly  laid  down  in  the  cases  we  have  cited,  would  have 
held  the  condition  inoperative.  Why  should  the  fact  that  there 
are  two  kinds  of  property  insured  in  this  policy  make  any  dif- 
ference ?  Is  it  impossible  to  insure  two  kinds  of  property  in 
the  same  policy  and  give  to  each  its  proper  protection?  Shall 
the  rules  and  conditions  governing  inanimate  property  always 
override  those  governing  animate  property,  when  both  are  cov- 
ered by  one  policy,  no  matter  how  small  the  amount  of  the  for- 
mer and  how  large  that  of  the  latter  ?  If  a  clause  destroying 
part  of  the  protection  bargained  for,  is  of  no  effect  when  the 
insurance  is  on  one  kind  of  property,  but,  when  an  article  to 
which  the  clause  relates  is  introduced,  the  clause  then  becomes 
binding,  not  only  on  that  article,  but  upon  everything  else,  the 
law  is  not  certain,  as  it  should  be,  but  we  have  a  sliding  rule 
for  the  construction  of  the  same  condition. 

Mr*  Sarrmel  Redmond  (with  him  Mr.  S.  F.  ThompBon),  for 
the  appellee : 
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1.  Parties  have  unlimited  power  to  make  such  bargains  re- 
specting insurance  as  they  please :  2  Parsons  on  Cont.,  851 ; 
Contracts  on  this  subject  will  be  enforced  as  made :  Common- 
wealth Ins.  Co.  V.  Bennett,  37  Pa.  206.  Clearly  expressed 
stipulations  are  not  to  be  defeated  by  construction :  2  Parsons 
on  Cont.,  500 ;  Shafer  v.  Senseman,  125  Pa.  810.  The  policy 
is  the  law  of  the  legal  relations  of  the  parties,  by  which  their 
mutual  rights  and  liabilities  are  to  be  measured :  Weisenber- 
ger  V.  Insurance  Co.,  56  Pa.  442.  Its  words  are  to  be  construed 
in  their  plain,  ordinary  and  popular  sense :  Robertson  v.  French, 
4  East.  135.  There  is  no  ambiguity  in  the  language  of  the 
policy  under  consideration,  and  the  interpretation  given  it  in 
the  court  below  is  the  only  reasonable  one  its  language  will 
bear;  any  other  is  simply  the  product  of  the  imagination. 
Out  of  every  100  men  who  understand  the  English  language, 
99  would  probably  say,  on  reading  the  policy,  that  the  judg- 
ment of  the  court  is  correct.  If  it  is  wrong,  the  law  of  in- 
surance in  Pennsylvania  is  a  greater  snare  than  the  laws  of 
Caligula. 

2.  The  company  had  a  right  to  contract  for  a  limitation  of 
the  risk  to  the  location  where  the  property  was,  at  the  time  the 
insurance  was  effected :  2  Parsons  on  Cont.,  428.  The  policy 
makes  no  distinction  between  animate  and  inanimate  property. 
It  unequivocally  excepts  out  of  the  risk  property  of  "any  kind" 
while  removed  from  the  specified  building.  Suppose  the  plaint- 
iff hauls  his  grain  to  market,  in  his  own  wagon  with  his  own 
horses ;  and  that  while  at  the  market  town  aU  are  destroyed  by 
fire.  What  reason  is  there  for  the  distinction  the  plaintiff  at- 
tempts to  draw  between  the  horses,  on  the  one  hand,  and  the 
wagon  and  grain,  on  the  other?  Was  not  the  wagon  made  for 
use,  and  the  grain  raised  to  be  marketed  ?  Was  it  not  in  con- 
templation that  they  could  not  always  remain  in  the  barn  ?  In 
fact,  the  argument  of  the  plaintiff,  based  upon  the  "peculiar 
nature  "  of  the  horses,  is  equally  applicable  to  the  wagon  and 
grain,  and  is  an  attempt  to  get  rid  of  the  plain  contract  in  the 
policy  by  a  metaphysical  jargon. 

3.  Certainly  a  line  of  distinction  is  not  to  be  drawn  between 
animate  and  inanimate  property,  in  the  construction  of  policies, 
for  in  Grandin  v.  Insurance  Co.,  107  Pa.  26,  cited  by  the  plaint- 
iff, the  property  was  petroleum  in  a  pipe-line.     Can  a  different 
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rule  apply  when  the  loss  is  caused  by  lightning,  from  that  ap- 
plied when  it  is  caused  by  fire?    This  would  be  «i^°"'^      ^^^- 
sons  and  animals  have  often  been  killed  by  light 
buildings,  and  it  \s  common  practice  among  insi] 
limit  lightning  risks  to  animals  when  in  buildin 
contract  been  that  the  risk  attached  to  the  hors 
bam,  it  would  have  been  specified  that  it  should  c 
they  were  on  the  plaintiff's  premises,  as  all  insurai 
are  accustomed  to  do  in  such  cases.     It  was  not 
that  the  horses,  wagons,  etc.,  should  remain  in  th 
time,  but  it  is  clear  that  the  risk  was  to  attach  oi 
did :  2  Parsons  on  Cont.,  428 ;  Pearson  v.  Comr 
9  Law  Times,  N.  S.,  422. 

Opinion,  Me.  Justice  Clabk  : 
In  view  of  the  diverse  opinions  entertained  wl 
was  here  before,  we  ordered  a  re-argument.  Th 
has  not  resulted,  however,  in  effecting  any  chang 
ment  then  entered.  The  Court,  although  somewl 
constituted,  by  a  majority  is  not  inclined  to  rec< 
rather  to  adhere  to  the  views  then  expressed  ii 
filed.  We  do  not  think  it  necessary  to  add  any 
was  then  said. 

^.  The  judgment  is  therefore 


S.  B.  FORKER  v.  BOROUGH  OF  SAND 

APPEAL  BY  DEPENDANT  FBOM  THE  COXJBT  O 
PLEAS  OF  MERCER  COUNTY. 

Argued  October  14,  1889 — Decided  November  4, 
[To  be  reported.] 

1.  In  an  action  for  negligence,  an  instruction  to  the  jur] 
stance,  is  a  direct  statement  that  there  is  little  if  any  dis] 
fendant  was  negligent,  and,  that  being  so,  it  is  the  yxr^ 
Tcrdict  for  the  plaintiff,  unless  there  be  other  matter  in 
ing  the  defendant  from  liability,  is  error,  where  the  nc 
defendant  is  not  a  fact  conceded. 
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2.  Whether  a  substantial  plank  sidewalk  in  a  small  country  town,  which 
is  eight  feet  wide,  in  good  condition,  raised  but  three  or  four  feet  above 
the  surface  of  the  ground  and  but  thirty-four  feet  long,  is  sufficiently 

"safe  for  the  travel  passing  over  it,  without  side  railings,  is  a  pure  ques- 
tion of  fact,  to  be  determined  exclusively  by  a  jury  upon  a  consideration 
of  all  the  circumstances. 

3.  Although  the  roadway  in  a  borough  is  not  a  place  where  pedestrians 
are  ordinarily  expected  to  walk,  yet  when  the  sidewalk  at  a  given  place 
is  manifestly  dangerous,  it  is  the  duty  of  the  citizen  to  walk  upon  the 
roadway  instead  of  on  the  sidewalk,  and  this  duty  is  more  or  less  imper- 
ative, as  the  danger  of  the  sidewalk  is  more  or  less  apparent  or  con- 
spicuous :  Erie  City  v.  Magill,  101  Fa.  616. 

4.  In  an  action  for  injuries  alleged  to  have  been  received  in  consequence 
of  defects  in  a  sidewalk,  where  there  is  evidence  that  the  plaintiff,  know- 
ing thoroughly  the  character  and  condition  of  the  walk,  went  upon  it  on 
a  very  dark  and  stormy  night,  it  is  not  proper  for  the  court,  in  charging 
the  jury,  to  belittle  his  duty  to  exercise  caution  even  to  the  point  of 
going  upon  the  roadway  if  necessary. 

6.  The  mere  fact  that  one  of  two  persons,  proceeding  in  company,  on  a 
dark  night,  along  a  sidewalk  known  to  be  dangerous,  walked  more 
rapidly  than  the  other,  does  not  justify  a  court  in  charging  as  matter  of 
law  that  the  former  was  guilty  of  contributory  negligence ;  it  is  not  for 
the  court  to  determine  the  measure  of  one  person's  duty  by  setting  up  as 
a  standard  the  movement  of  another  person. 

6.  From  the  fact  that  a  person,  injured  upon  a  defective  highway,  was  so 
well  acquainted  with  its  condition  that  he  might  be  able  to  pass  over  it 
safely  by  the  use  of  ordinary  precaution,  it  does  not  necessarily  follow, 
as  a  matter  of  law,  that  he  was  conclusively  guilty  of  contributory  neg- 
ligence ;  the  circumstances  of  the  case  may  make  this  a  question  for  the 
juiy. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  4  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  47  Jan- 
uary Term  1888,  C.  P. 

On  October  29, 1887,  S.  B.  Forker  brought  trespass  against 
the  borough  of  Sandy  Lake,  to  recover  for  personal  injuries 
alleged  to  have  been  suffered  by  the  plaintiff  in  consequence  of 
the  negligence  of  the  defendant.  The  defendant's  plea  was  not 
guilty. 

At  the  trial  on  May  17, 1888,  the  following  facts  were  shown : 

Sandy  Lake  is  a  borough  of  a  few  hundred  inhabitants.     The 

greater  number  of  its  houses  are  on  Main  street,  which  runs 

through  it  north  and  south.     At  a  point  about  midway  between 
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its  extremities,  this  street  crosses  a  small  stream  known  as  the 
ootlet  of  Sandy  Lake.  Over  the  stream  was  a  bridge  with  a 
railing  on  each  side.  The  roadway  of  the  street  was  about 
forty-five  feet  wide,  including  the  gutters  or  ditches  at  the  sides. 
The  middle  line  of  the  roadway  was  on  a  leval  with  the  side- 
walks, except  at  some  places,  where  it  was  higher;  but  the 
sides  of  the  roadway  sloped  towards  the  sidewalks,  and  ended 
in  ditches  below  their  level.  The  sidewalks  were  made  of  plank 
and  were  about  eight  feet  wide. 

The  greater  number  of  the  business  houses  were  in  the  north 
em  part  of  the  town ;  and  the  entire  west  side  of  Main  street, 
north  of  the  bridge,  was  occupied  by  business  houses  and  resi 
dences,  with  the  exception  of  cross  streets  and  alleys  and  a  space 
of  thirty-four  feet  immediately  north  of  the  bridge.  The  side- 
walk along  this  stretch  of  thirty-four  feet  was  raised  to  a  height 
of  from  three  to  four  and  one  half  feet  above  the  level  of  the 
ground  bordering  on  the  street,  and  was  without  railings  or 
guards. 

The  plaintiff  resided  on  the  east  side  of  Main  street,  south 
of  the  outlet.  The  shop  where  he  worked  was  on  the  west  side 
of  the  same  street,  north  of  the  outlet.  For  three  years  prior  to 
receiving  the  injuries  for  which  this  suit  was  brought,  he  had 
been  passing  along  the  street,  between  his  home  and  shop,  at 
least  four  times  daily,  and  he  was  well  acquainted  with  the  sit- 
uation and  condition  of  the  street  and  sidewalks. 

On  the  evening  of  February  18,  1887,  the  plaintiff  left  his 
home  after  supper  to  go  to  a  lodge  meeting.  After  crossing 
the  outlet  he  proceeded  by  way  of  the  sidewalk  on  the  west  side 
of  Main  street  to  the  lodge  room.  Between  nine  and  ten  o'clock 
he  left  the  lodge  room  in  company  with  Albert  Glenn,  and  the 
two  started  down  the  footway,  upon  the  west  side  of  the  street, 
in  the  direction  of  the  plaintiff's  home.  It  was  a  very  stormy 
night.  The  wind  was  blowing  hard ;  it  was  raining  and  sleet- 
ing some,  and  it  was  so  dark  that  it  was  impossible  to  see. 
While  proceeding  along  the  street  Glenn  remarked  to  the  plaint- 
iff that  they  would  have  to  be  careful  when  they  came  to  the 
outlet.  The  last  house  along  the  street,  before  coming  to  the 
open  space  next  the  bridge  over  the  outlet  was  occupied  as  a 
picture  gallery.  There  was  a  lamp  in  the  gallery  which  thiew 
a  light  upon  the  sidewalk  immediately  in  front  of  it.     As  they 
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passed  this  light,  the  plaintiff  and  Glenn  were  together.  As 
soon  as  they  had  passed  it  they  were  in  darkness  and  could  see 
nothing.  Glenn  was  proceeding  very  cautiously.  The  plaint- 
iff was  moving  at  a  more  rapid  rate,  and  by  the  time  he  had 
reached  a  point  about  seventeen  feet  beyond  the  corner  of  the 
picture  gallery,  and  half  way  between  it  and  the  outlet,  he  was 
five  or  six  feet  in  advance  of  Glenn.  At  this  point  the  plaint- 
iff missed  his  footing  and  stepped  off  the  sidewalk,  which  was 
here  at  an  elevation  of  four  and  one  half  feet,  and  received  the 
injuries  complained  of. 

The  plaintiff  testified  that  he  had  always  considered  the 
walk  dangerous,  and  considered  it  unusually  so  on  the  night  of 
his  injuiy,  on  account  of  the  darkness ;  that  it  never  occurred 
to  him  to  take  the  middle  of  the  street,  or  to  stop  at  the  pic- 
ture gallery  and  procure  a  light;  that  he  supposed  he  could 
have  gotten  a  light  there ;  that  he  did  not  at  any  place  stop  and 
consider  the  risk  he  was  running,  in  proceeding  upon  the  walk. 
The  defendant  called  witnesses  whose  testimony  tended  to  show 
that  the  street  and  sidewalk  were  in  good  condition ;  that  with 
care  a  person  could  at  night  pass  safely  along  the  sidewalk ; 
that  the  plaintiff  could  have  taken  the  middle  of  the  street  and 
would  have  avoided  danger  by  so  doing.  Several  witnesses  said 
that  on  a  dark  night  they  would  take  the  roadway  as  safer  than 
the  sidewalk.  The  testimony,  however,  was  conflicting  as  to 
the  passability  and  safety  of  the  roadway. 

At  the  conclusion  of  the  testimony  the  court,  McMichael, 
J.,  of  the  17th  district,  specially  presiding,  charged  the  jury  as 
f  oUows : 

Gentlemen  of  the  jury,  the  plaintiff  in  this  case  seeks  to 
recover  damages  for  injuries  which  he  claims  he  sustained  by 
falling  off  a  sidewalk  in  the  borough  of  Sandy  Lake,  at  a  place 
where  it  was  dangerous,  and  that  the  danger  was  because  ^le 
borough  was  negligent  in  not  properly  guarding  the  walk.  . 

It  is  the  duty  of  all  municipal  authorities  that  have  charge 
of  public  highways  to  make  and  keep  them  in  a  reasonably  safe 
condition  for  public  travel.  You  will  observe  we  have  had 
some  expressions  during  the  trial  of  this  cause  which  speak  of 
them  as  "safe."  If  by  that  expression  is  meant  absolutely 
safe,  then  that  is  not  correct.     The  municipal  authorities  are  not 
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insurers  of  the  public  in  traveling  their  roads,  but  they  must 
keep  them  reasonably  safe  for  the  accommodation  of  the  public, 
as  the  public  reasonably  have  a  right  to  use  the  highways. 

In  this  case,  there  is  but  little  dispute  as  to  the  question 
whether  this  sidewalk,  in  the  condition  it  was,  was  safe.  The 
defendant's  witnesses,  for  the  most  part,  and  so  far  as  I  just 
now  remember,  all  but  one  of  them,  testified  that  this  plaintiff, 
in  order  to  be  safe  under  the  ckcumstances  that  existed  that 
night  when  the  accident  occurred,  ought  reasonably  to  have 
taken  the  roadway  or  wagon-way,  instead  of  passing  along  this 
sidewalk.  If  I  understood  the  facts  and  their  reasons  for  that 
testimony,  it  was  because  the  sidewalk  was  not  under  those  cir- 
cumstances safe.  And  the  plaintiff  also  testified  substantially 
to  the  same  thing,  that  he  knew  it  was  not  safe,  under  that 
kind  of  circumstances  such  as  existed  that  night.  [The  borough 
authorities  should  have  their  way  i*easonably  safe  under  all  cir- 
cumstances, whether  day  or  night,  whether  dark  or  light.  So 
that  there  does  not  seem  to  be  much  dispute  in  this  case  but 
that  there  was  negligence  on  the  part  of  the  borough  in  not 
having  that  sidewalk  at  that  place  properly  guarded ;  or,  in 
other  words,  in  leaving  it  in  such  a  condition  that  in  a  dark 
night  a  man  might  walk  off  of  it  and  sustain  an  injury.  If 
that  were  all  that  was  in  this  case,  then  it  would  be  the  duty 
of  the  jury  to  find  a  verdict  for  the  plaintiff  and  assess  the  dam- 
ages at  such  as  he  has  sustained.]  ^  But  that  is  not  all  that  is 
in  the  case. 

The  defendant  sets  up  here  contributory  negligence  on  the 
port  of  the  plaintiff  as  a  defence  to  this  action.  Now,  by  con- 
tributory negligence  we  mean  that  kind  of  negligence  which 
contributes  to,  which  makes  up  a  part  of  the  accident,  and 
without  which  it  would  not  have  occurred.  And  where  a  party 
himself  by  his  own  negligence  contributes  to  the  accident  or 
to  the  occurrence,  there  the  law  will  not  undertake  to  separate 
and  distinguish  between  his  negligence  and  the  amount  of  it, 
and  the  negligence  of  the  other  party,  but  simply  says  he  can- 
not recover.  So  that,  if  this  jury  should  come  to  the  conclu- 
sion that  this  plaintiff  himself  was  negligent,  and  that  his 
negligence  was  the  occasion  to  any  extent  of  producing  the 
result  of  which  he  complains,  then  he  will  not  have  a  right  to 
recover  anything  in  this  case,  and  your  verdict  should  be  for 
the  defendant. 
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[That  brings  you  right  to  the  real  question  that  is  in  the 
case :  Does  the  evidence  show  you  that  there  was  any  contrib- 
utory negligence ;  or,  to  state  it  in  another  way,  are  you  satis- 
fied by  the  weight  of  the  evidence  that  the  plaintiff  did  not 
contribute  by  his  negligent  conduct  to  the  result  of  which  he 
complains  ?  ]  ^  That  feature  of  this  case  is,  as  I  understand  it, 
divided  into  two  phases,  and  one  of  them  is  this:  That  the 
plaintiff  knew  of  the  dangerous  character  of  the  sidewalk  un- 
der the  circumstances  that  existed  that  night :  a  stormy  night ; 
wind  blowing  hard ;  raining  and  sleeting  some,  and  exceedingly 
dark ;  so  dark  that  a  man  could  not  see  another  by  his  side. 
The  defendant  says  that  he  ought  not  to  have  undertaken  to 
walk  that  sidewalk  under  the  circumstances  that  there  existed ; 
that  he  ought  to  have  taken  the  roadway.  That  is  one  branch 
of  the  defence.  The  other  is,  that  when  he  did  undertake  to 
walk  the  sidewalk,  he  did  not  proceed  with  proper  care  and 
caution.  Now,  take  those  two  views  separately  and  see  whether 
either  of  them  is  a  defence ;  that  is,  whether  either  of  them 
shows  that  the  plaintiff  was  guilty  of  contributory  negligence. 

You  have  heard  all  the  evidence,  and  I  do  not  propose  to 
discuss  the  testimony  in  this  case  at  all  as  to  its  weight  in 
any  way.  You  have  heard  it  as  to  the  condition  of  that  road. 
You  have  heard  of  the  condition  of  the  sidewalk,  and  you 
have  heard  the  plaintiff's  testimony,  that  he  believed  that  that 
sidewalk  in  the  dark  was  dangerous.  Now,  ought  he  un- 
der those  circumstances  that  existed  that  night  reasonably  to 
have  undertaken  to  walk  along  it?  That  is,  was  that  such 
conduct  as  a  man  in  the  exercise  of  proper,  ordinary  prudence 
and  care  would  do  ?  For  that  is  the  test.  Negligence  is  the 
want  of  proper  care  under  the  circumstances,  and  what  is  abun- 
dant care  under  some  circumstances  may  be  great  negligence 
under  other  circumstances.  What  would  be  very  good  care 
in  broad  day  light  walking  along  that  precise  sidewalk,  might 
be  very  negligent  conduct  in  a  dark  night,  so  dark  that  a  man 
could  not  see  the  ends  of  the  planks,  nor  the  edge  of  the  walk, 
nor  anything  of  that  character.  And  I  call  your  attention  to 
this  because  of  the  particular  feature  of  the  definition  to  which 
I  call  your  attention  and  which  it  is  proper  you  should  observe ; 
that  is,  that  negligence  is  the  want  of  proper  and  reasonable 
care  under  the  particular  circumstances  that  exist  at  the  time. 


Digitized  by  LjOOQIC 


FORKER  V.   SANDY  LAKE  BOROUGH.      129 

Charge  of  Court  below. 

Now,  at  that  time,  under  those  circumstances,  would  a  rea- 
sonable man,  in  the  exercise  of  proper  care  respecting  his  own 
personal  safety,  have  undertaken  to  walk  that  sidewalk ;  or,  if 
he  were  exercising  that  proper  care,  would  he  rather  have  gone 
out  on  to  that  street  at  some  point  or  other,  I  care  not  where 
now,  and  taken  the  middle  of  the  roadway  to  get  home  ?  [We 
all  know — ^you  men  know,  and  as  jurors,  you  exercise  your 
good  sense  and  your  knowledge  as  citizens  and  as  men,  and 
you  know  that  a  roadway  in  a  borough,  or  a  place  where  there 
is  a  sidewalk,  is  not  the  place  that  pedestrians  are  ordinarily 
expected  to  walk,  and  they  do  not  ordinarily  walk  there,  as 
you  know.]  ^  There  is  evidence  in  this  case,  and  that  must  be 
weighed  by  the  jury  for  all  that  it  is  worth,  that  with  some 
exceptions  the  people  there  walk  this  particular  sidewalk  for 
the  most  part  where  this  man  walked  and  from  whence  he  fell. 
You  may  consider  that,  but  you  may  also  consider  whether 
they  ordinarily — ^whether  prudent  men  would  ordinarily  walk 
it  under  the  circumstances  that  existed  that  night,  or  whether 
they  would  seek  the  roadway  as  a  much  safer,  a  better  way,  a 
safe  way  practically  and  reasonably.  Now,  if  he  in  the  exer- 
cise of  proper  care  ought  not  to  have  trod  that  sidewalk  at  all 
that  night;  if  it  was  carelessness  or  negligence  on  his  part, 
knowing  what  you  have  heard  from  the  evidence  that  he  did 
know  of  the  condition  of  the  walk,  and  knowing  what  he  did 
know  of  the  condition  of  the  night,  if  that  was  negligence, 
then  your  verdict  ought  to  be  for  the  defendant,  because  that 
negligence,  the  fact  that  he  was  there,  contributed  to  and  made 
possible  the  fact  that  he  fell. 

Now,  I  need  not  discuss  that  point  particularly  further,  gen- 
tlemen. It  is  just  a  question  for  you  on  this  part  of  the  case, 
whether  reasonably,  as  a  man  exercising  proper  care  as  to  his 
own  personal  safety,  he  ought  to  have  tried  that  sidewalk  under 
those  circumstances  or  whether  he  ought  to  have  gone  upon 
the  public  road.  He  had  a  right  to  go  home,  and  he  had  a 
right  to  run  some  risks  to  get  home ;  and  if  the  roadway  was 
very  muddy,  or  a  place  where  he  was  likely  to  meet  with 
danger,  and  there  is  some  evidence  of  that,  and  that  is  for  you, 
the  whole  of  it  is  for  you,  reasonably  he  ought  to  have  kept 
the  sidewalk  rather  than  the  public  street,  if  they  were  equally 
dangerous,  or  if  they  were  equally  safe ;  and  it  would  only  be 
Vol.  cxxx — 9 
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under  circumstances  where  the  sidewalk  was  more  dangerous 
than  the  public  road,  or  where  it  was  dangerous  and  the  road 
was  safe  under  the  circumstances,  that  he  would  be  warranted 
in  leaving  the  sidewalk  and  passing  on  to  the  road.  [If  it 
should  have  occurred  that  he  had  undertaken  to  walk  that  road 
that  night  and  lost  his  way  upon  the  road  because  he  could  not 
see  anything  and  fell  into  a  ditch,  or  got  hurt  in  some  particu- 
lar way  because  he  was  on  the  road,  then  it  might  be  that  the 
defendant  would  be  here  saying  that  was  negligence  under  the 
circumstances.  Now,  of  course  that  is  only  a  supposed  case, 
but  I  just  mention  it  to  you  to  call  your  attention  to  the  facts, 
that  you  shall  weigh  the  question  whether  he  would  have  been 
properly,  under  the  circumstances,  upon  the  public  road  going 
home  that  night,  and  if  he  had  by  accident,  in  some  way,  re- 
ceived an  injury  there,  then  would  he  have  been  negligent  be- 
cause he  was  there  ?  For  if  so,  and  negligent  on  the  sidewalk 
both,  you  see  you  have  him  in  a  condition  where  he  reasonably 
could  not  have  got  home  that  night.  He  had  a  right  to  go  home, 
and  if  he  used  proper  care  in  getting  there,  then  he  is  not  an- 
swerable in  negligence.]  *    So  much  on  that  feature  of  the  case. 

Take  the  other  branch  of  it :  He  did  not  go  on  the  road ;  he 
undertook  to  walk  the  sidewalk.  Now,  the  defence  say  that 
he  walked  it  rashly,  and  without  exercising  proper  care,  as  he 
went  along  there  where  he  knew  there  was  no  barrier,  and  fell 
off,  when  he  might  have  remained  on  the  walk  and  not  have 
sustained  an  injury,  if  he  had  walked  that  place  where  he  did 
walk,  or  attempted  to  walk,  with  proper  care.  How  is  that? 
If  he  was  going  at  a  pace  which  you  as  men  know  that  a  man 
could  not  proceed  in,  in  a  dark  night  under  those  circumstances 
and  be  safe ;  if  that  pace  was  such  that  a  man  of  ordinary  pru- 
dence would  not  undertake  to  make  under  those  conditions  of 
things,  then  that  was  negligence.  If  it  was  not,  and  he  was,  as 
we  have  already  discussed  the  subject  that  you  shall  determine, 
whether  he  was  properly  on  the  walk,  if  he  was  properly  on 
the  walk  and  was  using  such  care  as  a  reasonable  man  should, 
being  there,  to  get  along  safely,  and  fell  and  got  hurt,  then  the 
defendant  is  liable  and  he  should  recover. 

The  burden  of  proof  is  on  the  plaintiff  in  this  case  to  satisfy 
you  that  the  defendant  was  negligent,  and  that  he  was  not. 
Has  he  done  it  ?    If  he  has,  then  you  should  find  for  the  plaint- 
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iff.  If  he  has  not,  then  you  should  find  for  the  defendant.  If 
your  verdict  be  for  the  plaintiff!,  then  your  next  inquiry  will  be, 
how  much  damages  is  he  entitled  to  have  ? 

Mr.  Stranahan :  Might  I  ask  the  court  just  there  to  suggest 
to  the  jury  that  the  presumption  is  that  he  did  exercise  ordin- 
ary care? 

By  the  court :  If  under  all  the  evidence  you  come  to  the 
conclusion  that  he  exercised  proper  care,  then  your  verdict 
should  be  for  the  plaintiff,  but  the  evidence  is  for  you  on  that 
subject ;  and  if  you  do  not  so  conclude,  but  conclude  that  he 
was  negligent,  then  your  verdict  should  be  for  the  defendant. 
And  I  have  said  to  you  the  burden  of  proof  is  on  him,  and  I 
have  said  that  for  this  reason :  he  has  testified  that  he  knew 
that  walk  was  dangerous,  and  knowing  that  fact  he  ought  to 
satisfy  the  jury  by  the  weight  of  evidence  that  he  used  proper 
care  to  get  past  the  dangerous  place 

There  are  some  points  here,  and  I  will  proceed  to  answer 
them: 

The  plaintiff's  counsel  asks  the  court  to  charge  you : 

1.  That  where  a  rail  or  barrier  is  necessary  for  the  proper 
security  of  pedestrians  on  the  walks  of  a  borough,  which  from 
its  nature  would  be  otherwise  unsafe,  and  the  maintenance  of 
which  would  have  prevented  the  injury,  it  is  negligence  not  to 
construct  and  properly  maintain  such  bajrier. 

Answer :  That  point  is  aflBrmed. 

2.  That  if  the  jury  believe  from  the  evidence  that  the  plaintr 
iff  took  the  direct  walk  to  his  home,  and  acted  with  the  care 
with  which  a  prudent  man  should  have  acted  under  the  circum- 
stances, he  was  not  guilty  of  contributory  negligence. 

Answer :  That  point  is  aflBrmed.  It  is  substantially,  gentle- 
men, just  asking  the  court  to  define  to  you  what  is  contribu- 
tory negligence  or  what  is  not.  I  have  already  defined  it; 
that  is,  the  care  with  which  a  prudent  man  should  have  acted 
under  the  circumstances,  is  the  kind  of  care  that  would  be  re- 
quired of  him,  and  if  he  so  acted,  then  he  was  not  guilty  of  con- 
tributory negligence. 

The  defendant  asks  me  to  charge  you : 

1.  That  if  the  jury  believe  from  the  plaintiff's  testimony  that 
he  knew  of  the  dangerous  condition  of  the  sidewalk,  and,  from 
all  the  testimony  in  the  case,  that  the  public  road  was  a  safe 


Digitized  by  LjOOQIC 


132  WESTERN  DISTRICT,  1889. 

Charge  of  Court  below. 

way,  and  almost  equally  direct ;  that  the  night  was  dark,  and  a 
storm  raging,  greatly  increasing  the  danger  on  the  sidewalk,  then 
it  was  the  duty  of  the  plaintiff  to  have  taken  the  highway,  and 
in  not  so  doing  he  was  guilty  of  contributory  negligence  and  he 
cannot  recover. 

Answer :  If  the  jury  find  that  the  plaintiff  knew  the  condi- 
tion of  the  sidewalk  and  of  the  street ;  knew  that  the  sidewalk 
was  unsafe  and  that  a  storm  then  raging  increased  the  danger 
in  passing  along  the  sidewalk,  and  knew  that  the  roadway  was 
a  safe  way,  along  which  he  could  reasonably  go  without  danger 
of  receiving  injury,  then  it  was  his  duty  to  have  walked  on  the 
roadway  and  not  on  the  dangerous  sidewalk,  and  not  having 
done  so  he  was  guilty  of  contributory  negligence  and  cannot  re- 
cover. That  point  you  will  observe,  gentlemen,  leaves  some 
facts  for  you. 

2.  If  the  jury  believe  that  the  plaintiff  and  Mr.  Glenn  were 
together  about  the  middle  of  the  picture  gallery  and  then  pro- 
ceeded along  the  sidewalk  which  plaintiff  knew  was  dangerous, 
for  want  of  a  railing,  and  while  Mr.  Glenn  proceeded  at  a  mod 
erate  pace,  plaintiff  went  so  much  faster  as  to  gain  upon  him 
6  or  7  feet  in  29  or  less,  and  fell  off  the  sidewalk  against  the 
wind,  then  plaintiff  was  not  going  with  the  speed  and  care  a 
prudent  man  should  use  under  the  circumstances  in  this  case, 
and  was  guilty  of  contributory  negligence  and  cannot  recover. 

Answer :  This  point  is  not  affirmed.  It  asks  the  court  to  say 
that  under  the  circumstances  of  this  case  the  plaintiff  was  not 
going  at  a  proper  rate  of  speed,  or  with  proper  care,  at  the  time 
of  the  accident.  The  circumstances  of  the  case  are  to  be  found 
by  the  jury  from  the  evidence,  and  it  is  for  the  jury  to  say 
whether  the  speed  or  care  which  the  evidence  shows  the  plaint- 
iff exercised  was  not  such  as  he  should  have  exercised  under 
the  circumstances.  If  so,  then  he  was  guilty  of  contributory 
negligence  and  cannot  recover.* 

3.  If  the  jury  believe  that,  under  the  evidence  in  this  case, 
there  was  no  danger  in  the  street  to  a  passenger,  then  plaintiff 
should  have  taken  it,  and  not  doing  so  was  guilty  of  contribu- 
tory negligence. 

Answer :  This  point  is  affirmed,  if  the  jury  further  find  that 
th6  condition  of  the  street  was  such,  at  the  time,  that  it  was 
reasonably  passable  for  pedestrians,  and  in  such  a  condition  that 
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a  man,  in  the  exercise  of  ordinary  prudence  and  care,  would  have 
chosen  to  walk  on  the  street,  rather  than  risk  the  dangers  of  the 
sidewalk.* 

4.  That  under  all  the  evidence  in  the  case  the  plaintiff  cannot 
recover. 

Answer :  This  point  is  not  aflSrmed.  It  is  for  the  jury  to 
determine,  under  the  instructions  already  given,  whether  the 
plaintiff  is  entitled  to  recover.*^ 

Then,  gentlemen,  take  the  case  with  these  instructions  and 
find  your  verdict. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $325.     A 
rule  for  a  new  trial  having  been  discharged,  and  judgment  en- 
tered upon  the  verdict,  the  defendant  took  this  appeal,  assign- 
ing for  error : 
1-4.  The  parts  of  the  charge  embraced  in  [  ]  i  *o  * 
6-7.  The  answers  to  defendant's  points.*  *®  "^ 

Mr.  Samuel  Griffith  (with  him  Mr.  S.  B.  GMffitK),  for  the 
appellant : 

1.  The  court  took  an  erroneous  view  respecting  the  duty  of 
the  borough  as  to  the  construction  and  maintenance  of  the  side- 
walk, treating  the  negligence  of  the  defendant  as  not  in  dispute, 
and  telling  the  jury  in  almost  so  many  words  that  the  defend- 
ant had  been  guilty  of  negligence.  It  thus  assumed  to  decide 
a  question  that  was  for  the  jury,  and  indicated  a  strong  leaning 
in  favor  of  the  plaintiff,  which  gave  color  to  the  entire  charge 
and  was  well  calculated  to  and  did  strongly  influence  the  jury 
in  their  deliberations  on  the  other  question  involved  in  the  case. 
The  duty  of  the  authorities  in  villages  and  small  towns  of  a  few 
hundred  inhabitants  should  not  be  measured  by  the  same  rigid 
rules  that  govern  in  our  large  cities,  and  the  court  held  the  de- 
fendant to  a  stricter  and  more  harsh  rule  than  the  law  requires. 

2.  The  testimony  for  the  plaintiff  showed  beyond  question  or 
doubt  that  the  plaintiff  was  guilty  of  contributory  negligence, 
not  only  in  omitting  all  other  precautions,  such  as  getting  a 
light,  or  taking  the  centre  of  the  roadway  where  he  would  have 
been  perfectly  safe,  but  also  in  moving  along  the  sidewalk  in 
a  perfectly  reckless  manner,  and  that  the  accident  occurred 
through  that  recklessness  and  want  of  prudence  and  due  care. 


Digitized  by  LjOOQIC 


184  -        WESTERN  DISTRICT,  1889. 

r 

Opinion  of  the  Court. 

If  we  were  not  entitled  to  have  the  plaintiff  nonsuited,  we  were 
certainly  entitled  to  an  unqualified  aflfirmation  of  our  second 
point.  That  point  the  court  misapprehended.  We  did  not  ask 
the  court  to  find  or  pass  upon  any  fact,  but  merely  to  say  to  the 
jury  that  if  they  found  certain  facts  to  be  so,  the  plain tifE  would 
be  guilty  of  negligence. 

3.  The  partial  view  of  the  entire  case  taken  by  the  court, 
will  appear  further  in  the  portions  of  the  charge  set  out  in  our 
third  and  fourth  assignments  of  error,  which  were  very  unfa- 
vorable to  us  and  not  justified  by  the  testimony.  And  the  court 
should  have  affirmed  our  fcTurth  point  and  taken  the  case  from 
the  jury.  We  are  well  aware  of  the  rule  of  our  judiciary  to 
leave  disputed  facts  to  a  jury ;  but  where,  in  the  light  of  all 
the  evidence,  it  is  clear  and  manifest  to  the  judge  that  the 
plaintiff  himself  has  in  any  way  or  manner  contributed  to  his 
injury,  arid  that  is  shown  by  his  own  testimony,  the  court  should 
give  peremptory  instructions  in  favor  of  the  defendant,  and 
more  especially  in  this  class  of  cases,  where  an  individual  is 
contending  with  a  corporation,  municipal  or  private. 

Mr.  Jame%  A.  Stranahan^  for  the  appellee : 

The  opinion  of  the  learned  judge  upon  the  motion  for  a  new 
trial  fully  considers  all  the  points  raised  by  the  argument  for 
the  defendant,  and  it  is  unnecessary  to  add  anything  to  what 
is  said  in  that  opinion.  This  case  is  on  all  fours  with  that  of 
Altoona  v.  Lotz,  114  Pa.  238.  The  plaintiff  had  to  take  either 
the  sidewalk,  usually  traveled,  or  the  muddy  street  with  a  deep 
ditch  on  each  side  of  it,  and  encounter  the  danger  of  horses  and 
wagons,  or  of  falling  into  the  ditch.  The  jury  have  found  that 
he  acted  as  a  prudent  man  in  taking  the  sidewalk,  and  this  was 
clearly  a  question  for  them. 

Opinion,  Mr.  Justice  Green: 

We  think  the  first  and  second  assignments  of  error  are  sus- 
tained. Practically,  the  learned  court  below,  in  the  portions  of 
the  charge  covered  by  these  two  assignments,  assumed  that  the 
borough  was  guilty  of  negligence  in  the  structure  of  the  side- 
walk at  the  place  of  the  accident.  The  question  of  the  defend- 
ant's negligence  in  this  regard  was  not  submitted  to  the  jury 
for  their  consideration  in  this  part  of  the  charge,  but  was  as- 
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somed,  and  indeed  substantially  asserted,  as  an  established  fact. 
Thus,  the  court  said :  "  So  that  there  does  not  seem  to  be  much 
dispute  in  this  case  but  that  there  was  negligence  on  the  part 
of  the  borough  in  not  having  that  sidewalk  at  that  place  prop- 
erly guarded ;  or,  in  other  words,  in  leaving  it  in  such  a  condi- 
tion that  in  a  dark  night  a  man  might  walk  off  of  it,  and  sustain 
an  injury.  K  that  were  all  there  was  in  this  case,  then  it  would 
be  the  duty  of  the  jury  to  find  a  verdict  for  the  plaintiff,  and 
assess  the  damages  at  such  as  he  has  sustained."  In  substance, 
this  18  a  direct  statement  to  the  jury  that  there  was  little,  if 
any,  dispute  that  the  defendant  was  guilty  of  negligence,  and, 
that  being  so,  it  was  the  duty  of  the  jury  to  find  a  verdict  for 
the  plaintiff,  unless  there  was  other  matter  in  the  case  which 
relieved  the  defendant  from  its  liability  to  a  verdict.  That 
other  matter  was  immediately  explained  to  be,  whether  the 
plaintiff  was  guilty  of  contributory  negligence.  This  subject 
was  introduced  to  the  jury  by  these  words  :  "  That  brings  you 
to  the  real  question  that  is  in  this  case,  does  the  evidence  show 
you  that  there  was  any  contributory  negligence  ? "  The  re- 
mainder of  the  charge  was  occupied  with  the  discussion  of  that 
question. 

The  effect  of  this  method  of  treating  the  facts  was,  necessa- 
rily, that  the  defendant  was  assumed  to  be  guilty  of  negligence 
in  the  structure  of  the  sidewalk,  and  the  attention  of  the  jury 
was  diverted  from  the  consideration  of  that  subject,  and  was 
given  exclusively  to  the  question  whether  the  plaintiff  was 
guilty  of  contributory  negligence.  Of  course,  there  would  be 
no  error  in  this  mode  'of  disposing  of  the  facts,  if  the  negli- 
gence of  the  defendant  were  undisputed ;  but  such  is  not  the 
case.  On  the  contrary,  it  is  claimed  for  the  defendant  that 
there  was  a  good  substantial  sidewalk  made  of  planks,  eight 
feet  wide,  and  in  good  condition  ;  that  it  was  raised  but  three 
or  four  feet  above  the  surface  of  the  outlet  of  the  creek  which 
it  crosses ;  that  the  defendant  is  a  small  country  town,  with  not 
many  persons  passing  and  re-passing  over  its  streets  and  side- 
walks ;  and  that  with  a  very  slight  degree  of  care  on  the  part 
of  the  foot-passenger  the  plank  walk  in  question  is  perfectly 
safe  for  those  having  occasion  to  use  it,  although  it  has  no  side- 
rails.  The  length  of  this  walk  at  the  place  of  the  accident  is 
but  34  feet,  and  it  is  argued  that  for  so  short  a  space  a  good 
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plank  sidewalk,  eight  feet  wide,  is  entirely  safe  and  suj£cient 
for  the  travel  of  so  small  a  town.  It  is  manifest  at  once  tha- 
the  question  whether  such  a  sidewalk,  in  such  a  town,  is  suflS- 
ciently  safe  for  the  travel  passing  over  it,  is  a  pure  question  of 
fact,  to  be  determined  exclusively  by  the  jury,  upon  a  consid- 
eration of  all  the  circumstances  affecting  it.  Of  course,  there 
is  a  difference  in  this  respect  betweon  tbe  villages  and  smaU 
country  towns  of  the  state,  and  the  cities  and  larger  towns,  in 
which  the  travel  is  so  much  greater.  What  would  be  negli- 
gence in  the  latter,  might  be  suflBciont  care  in  the  former.  As 
to  all  these  matters  the  jury  should  be  properly  instructed,  and 
then  told  that  it  is  for  them,  under  all  the  evidence  in  the  case, 
to  determine  whether  the  sidewalk  in  question  was  reasonably 
safe  for  the  travel  passing  over  it,  and  that  if  it  was  not  the 
defendant  would  be  guilty  of  negligence,  while  if  it  was  it 
would  not  be,  and  in  the  latter  event  the  question  of  contribu- 
tory negligence  would  not  arise.  But  in  the  charge,  as  it  was 
delivered,  the  question  of  the  plaintiff's  contributory  negligence 
was  the  only  one  discussed,  and  the  defendant's  negligence  was 
practically  removed  from  the  consideration  of  the  jury.  In  this 
there  was  error,  and  the  first  and  second  assignments  are  sus- 
tained. 

The  language  covered  by  the  third  assignment  is  perhaps 
not  strictly  erroneous  in  itseK,  but  the  connection  in  which  it 
was  used  was,  we  think,  calculated  to  mislead  the  jury  from  the 
true  consideration  of  the  subject  referred  to.  Of  counse,  the 
roadway  in  a  borough  is  not  a  place  where  pedestrians  are  or- 
dinarily expected  to  walk,  but  when  the  sidewalk  at  a  given 
place  is  manifestly  dangerous,  it  is  the  duty  of  the  citizen  to 
walk  upon  the  roadway  instead  of  the  sidewalk.  This  duty 
becomes  more  or  less  imperative  as  the  danger  of  the  sidewalk 
is  more  or  less  apparent  and  conspicuous.  In  the  case  of  Erie 
City  V.  Magill,  101  Pa.  616,  the  whole  fate  of  the  cause  depend- 
ed upon  the  fact  that  the  plaintiff  did  not  leave  the  sidewalk 
in  the  presence  of  a  manifest  danger,  and  go  upon  the  street  to 
avoid  it.  In  that  case  the  dangerous  condition  of  the  sidewalk 
was  perfectly  apparent,  and  upon  the  question  of  the  defend- 
ant's negligence  there  could  scarcely  be  a  doubt ;  yet,  because 
the  plaintiff  did  not  abandon  the  sidewalk  and  walk  upon  the 
street,  we  held  she  was  conclusively  guilty  of  contributory  neg- 
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ligence,  and  could  not  recover.  It  was  a  case  of  much  hardship, 
as  the  injuries  sustained  were  very  severe,  and  the  defendant 
was  clearly  negligent ;  but  a  very  important  principle  was  at 
stake,  which  we  could  not  disregard.  In  the  present  case  it 
may  well  be  that  the  necessity  of  precaution  on  the  part  of  the 
plaintiff  was  enhanced  by  the  circumstance  that  it  was  a  very 
dark  night,  the  wind  was  blowing,  and  rain  and  sleet  falling, 
and  the  plaintiff  knew  the  character  and  condition  of  the  plant 
sidewalk  at  this  place  thoroughly.  He  was  in  the  habit  of 
passing  over  it  four  times  a  day,  and  was  therefore  most  inti- 
mately acquainted  with  it ;  and  it  was  scarcely  correct,  there- 
fore, for  the  court  in  the  charge  to  belittle,  as  it  were,  the  duty  of 
the  plaintiff  to  exercise  caution,  even  to  the  point  of  going  upon 
the  roadway  if  necessary,  by  suggesting  that  the  roadway  was 
not  designed  or  ordinarily  used  by  foot-passengers. 

We  think  the  same  considerations  apply  to  the  language  cov- 
ered by  the  fourth  assignment,  and  we  sustain  both  the  third 
and  fourth  assignments  of  error.  The  law  was  correctly  stated 
in  the  answer  to  the  defendant's  first  point,  but  the  effect  of 
this  answer  was  practically  destroyed  by  the  other  portions  of 
the  charge  to  which  we  have  just  adverted.  We  do  not  sustain 
the  fifth  assignment,  because  the  point  asked  the  court  to  say 
to  the  jury,  as  matter  of  law,  that  if  the  plaintiff  walked  more 
rapidly  than  Mr  Glenn  he  was  therefore  guilty  of  contributory 
negligence.  Of  course  the  jury  might  so  find,  if  they  thought 
the  plaintiff  was  not  ordinarily  prudent  in  the  rate  of  his  move- 
ment ;  but  it  was  not  for  the  court  to  determine  the  measure 
of  the  plaintiff's  duty  by  setting  up  as  a  standard  the  movement 
of  another  person.  The  sixth  and  seventh  assignments  are  not 
sustained.  We  can  scarcely  say  as  matter  of  law  that  the 
plaintiff  was  conclusively  guilty  of  contributory  negligence, 
because  he  was  so  well  acquainted  with,  the  condition  of  the 
sidewalk  that  he  might  be  able  to  pass  over  it  safely  by  the 
use  of  ordinary  precaution.  But  at  the  same  time  there  was 
ample  evidence  to  sustain  an  adverse  verdict,  had  it  been  ren- 
dered, on  the  ground  of  a  want  of  ordinary  care.  We  think  the 
question  was  fairly  for  the  jury,  under  all  the  evidence. 

Judgment  reversed,  and  new  venire  awarded. 
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lONWEALTH  v.  JOSEPH  FLEMING. 

DEFENDANT  FBOM  THE  COUET  OF  QUABTBB  SES- 
SIONS OF   MERCER  COUNTY. 

led  October  15, 1880~Decided  November  4, 1880. 
[To  be  reported.] 

z  of  the  term  C.  O.  D.,  placed  upon  an  express  package. 
Tier  is  directed  to  collect  the  price  of  the  goods  at  the  time 
them  to  the  consignee,  and  to  withhold  such  delivery  un- 
hereof  is  made ;  and  is  authorized  on  receipt  of  such  pay- 
large  the  purchaser  of  the  goods  from  liability  for  their 

rsuance  of  an  order  for  goods,  directed  by  the  purchaser 
to  him  C.  O.  D.,  the  vendor  has  delivered  them  to  a  com- 
with  instructions  to  collect  their  price  from  the  consignee 
ring  them  to  him,  the  transaction  as  a  sale  is  complete,  so 
idor  is  concerned. 

,  while  the  title  to  the  goods  does  not  pass  to  the  purchaser 
►t  delivered  to  him  by  the  carrier,  that  circumstance  does 
3  character  of  the  transaction  as  a  completed  contract  of 
er^s  right  to  recover  the  price,  if  the  purchaser  refuse  to 
Is,  is  as  complete  as  if  he  had  taken  them  without  payment, 
im  a  seller  to  a  earner  to  collect  on  deliveiy  is  a  mere  pro- 
en  tion  of  the  seller's  lien ;  if  accepted  it  creates  a  contract 
?eller  and  the  carrier,  on  breach  of  which  by  the  latter,  the 
cover  the  price  from  him ;  but  it  does  not  make  payment 
3  a  condition  precedent  to  delivery,  so  that  the  seller  may 
s  delivered  by  the  carrier  without  payment, 
lealer  in  Allegheny  county  receive  an  order  for  liquor,  to 
I  the  purchaser  in  Mercer  county,  C.  O.  D.,  and  in  pursu- 
rder  the  liquor  be  delivered  to  a  common  carrier  in  Alle- 
\  for  transpoi-tation  to  the  vendee,  at  the  latter's  expense, 
delivery  to  the  carrier  is  a  delivery  to  the  purchaser  in 
as  to  complete  the  sale  in  Allegheny  county. 
,  the  vendor  cannot  be  convicted  of  selling  liquor  without 
srcer  county,  merely  because  the  price  is  collected  therein 
chaser  in  pui*suance  of  the  instructions  given  to  the  earner, 
dal  acts  which  constitute  the  sale,  within  the  meaning  of 
Lsed  in  the  act  prohibiting  the  sale  of  liquor  without  license, 
Allegheny  county. 

conserve  the  vendor's  lien,  a  technical  inference  that  the 
pass  and  the  sale  is  not  complete  until  payment  would  be 
[)es  not  follow  that  such  an  inference  can  be  used  to  clothe 
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Uie  transacdon  with  a  criminal  character ;  a  criminal  statute  must  be 
construed  strictly  and  applied  to  such  acts  only  as  are  plainly  within  its 
meaning,  according  to  the  common  understanding  of  men. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  60  October  Term  1889,  Sup.  Ct.;  court  below.  No.  84 
January  Term  1889,  Q.  S. 

At  January  Term  1889,  the  grand  jury  returned  as  a  true 
bill  an  indictment,  based  upon  a  constable's  return  and  charging 
that  on  January  6, 1889,  at  the  county,  etc.,  Joseph  Fleming 
"  did  unlawfully  sell  and  cause  to  be  sold  vinous,  spirituous, 
malt  and  brewed  liquors,  and  admixtures  thereof,  without  hav- 
ing first  then  and  there  obtained  a  license  agreeably  to  law  for 
that  purpose,"  contrary,  etc.  The  defendant,  having  been  ar- 
rested and  brought  into  court,  pleaded  not  guilty. 

At  the  trial  of  this  indictment,  on  January  17,  1889,  the 
commonwealth  called  as  a  witness  William  Fox,  who  was 
sworn,  and  counsel  stated  that  they  proposed  to  prove  by  the 
witness  that  he  was  a  resident'  of  Mercer  county ;  that  within 
six  months  last  past  he  had  ordered  whiskey  from  the  defend- 
ant ;  that  the  same  was  sent  to  him  from  Pittsburgh  by  express 
C.  O.  D.,  to  Mercer,  Mercer  county,  Pa. ;  that  he  received  the 
same  from  the  express  oflBce,  and  paid  the  express  agent  the 
amount  marked  upon  the  package  for  collection ;  to  be  followed 
by  the  testimony  of  other  witnesses  to  substantially  the  same 
facts. 

This  was  objected  to  by  the  defendant,  first,  because  the  of- 
fer did  not  propose  to  show  that  the  defendant  maintained  in 
Mercer  county  a  place  for  the  sale  of  intoxicating  liquors,  or 
that  he  was  engaged  in  the  sale  of  intoxicating  liquors  in  Mer- 
cer county,  or  that  he  sold  intoxicating  liquors  in  Mercer  coim- 
ty ;  secondly,  because  the  offer  was  incompetent  and  irrelevant 
generally. 

By  the  court :  Objection  overruled ;  exception.^ 

The  witness  thereupon  testified  that  he  resided  in  the  bor- 
ough of  Mercer ;  that  about  a  month  before,  he  had  ordered,  by 
a  letter  addressed  to  the  defendant  at  No.  84  Market  street, 
Pittsburgh,  two  quarts  of  Guckenheimer  whiskey,  directing  it 
to  be  sent  to  Mercer,  CO.  D. ;  that  two  or  three  days  after 
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writing  the  letter,  the  witness  received  the  liquor  by  Adams 
Express,  and  paid  to  the  express  agent  the  amount  of  the 
charges  on  it,  $2.45 ;  that  in  July,  1888,  the  witness  got  from 
the  defendant  in  the  same  way  three  or  four  bottles  of  wine ; 
that  in  each  of  these  instances  the  box  containing  the  liquor 
had  on  it  the  letters  "  C.  O.  D.,"  the  amount  of  the  defendant's 
charges  in  dollars  and  cents,  and  the  word  "  glass ; "  that  the 
witness  got  the  address  of  the  defendant  by  seeing  it  in  the 
papers,  the  Pittsburgh  papers,  he  thought ;  that  he  believed  he 
had  seen  it  once  in  the  Western  Press,  published  at  Mercer, 
though  he  was  not  certain  about  this.  On  cross-examination 
the  witness  testified  that  he  had  never  seen  the  defendant  in 
Mercer;  that  the  defendant  never  solicited  orders  from  the 
witness;  that,  upon  receiving  the  liquors  from  the  express 
agent,  the  witness  paid  him  the  freight  and  return  charges,  as 
well  as  the  price  of  the  liquors. 

The  commonwealth  then  called  Conrad  Hays,  Harry  Ford, 
and  Andy  Thompson,  each  of  whom  testified  that  he  had  ordered 
whiskey,  in  quantities  of  six  bottles,  by  letters  sent  to  the  de- 
fendant at  Pittsburgh,  directing  that  the  liquor  be  sent  to 
Mercer,  C.  O.  D.,  and  had  there  received  it  through  the  Adams 
Express  Company,  paying  its  price  to  the  express  company's 
agent  at  Mercer,  the  packages  having  been  sent  C.  O.  D.  as 
ordered.  Each  of  these  witnesses  testified  also  that  no  person 
solicited  from  him  the  orders  so  sent ;  that  upon  receiving  the 
whiskey  from  the  express  company  he  had  paid  the  express 
and  return  charges ;  and  that  the  liquor  was  shipped  in  boxes 
marked  "  glass."  Thompson  testified  that  he  had  learned  the 
price  of  the  whiskey  from  a  newspaper  advertisement,  but 
whether  it  was  in  a  Mercer  paper  or  not,  he  did  not  recollect. 

The  commonwealth  then  called  as  a  witness  J.  K.  Lindsey, 
and  proposed  to  prove  by  him  that  he  was  the  agent  of  the 
Adams  Express  Company  at  Mercer,  Pa. ;  that  during  the 
twelve  months  last  past  there  had  been  sent  through  the 
Adams  Express  Company  packages  from  Joseph  Fleming,  of 
Pittsburgh,  to  Harry  Ford,  Frank  Neuroh,  William  Fox  and 
others;  that  the  C.  O.  D.  prices  marked  on  the  said  packages 
were  paid  to  him  as  the  agent  of  the  Adams  Express  Company, 
and  remitted  by  him  to  the  express  agent  at  Pittsburgh,  as 
collections  made  by  him  at  Mercer  for  Joseph  Fleming,  of  Pitts- 
burgh. 
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Objected  to  as  incompetent  and  irrelevant. 

By  the  court :  Objection  overruled ;  testimony  as  to  the  fre- 
quency with  which  packages  of  the  kind  described  were  sent 
C.  O.  D.,  would  be  competent  as  tending  to  show  knowledge 
on  the  part  of  the  defendant  of  such  sending;  exception.* 

The  witness  thereupon  testified  that  during  the  past  year 
there  had  passed  through  the  office  of  the  Adams  Express 
Company,  at  Mercer,  packages  sent  C.  O.  D.  from  Pittsburgh 
by  Joseph  Fleming  to  Harry  Foi-d,  Conrad  Hays,  Andy  Thomp- 
son and  William  Fox,  respectively;  that  the  letters  C.  O.  D. 
on  an  express  package  meant  that  the  express  company  should 
collect,  upon  delivering  the  package  to  the  consignee,  its  value 
or  price  as  stated  in  Uie  accompanying  invoice ;  that  in  each 
of  the  instances  referred  to  the  witness  collected  from  the  con- 
signee the  amount  of  the  invoice  and  remitted  the  same  to  the 
defendant,  and  also  collected  at  the  same  time  from  the  con- 
signee the  express  company's  charges  for  carrying  the  package 
to  Mercer  and  for  forwarding  to  Pittsburgh  the  money  col- 
lected for  the  defendant ;  that  the  word  "  glass  "  was  usually 
marked  with  a  stencil  plate  on  the  outside  of  the  packages  men- 
tioned by  the  witness;  that  in  the  invoice  accompanying  a 
package  shipped  by  the  defendant  to  Harry  Ford  and  received 
at  Mercer  on  January  2, 1889,  the  goods  sent  were  designated 
as  "  one  box  medicine ; "  that  the  witness  did  not  know  of  his 
own  knowledge  what  the  contents  of  any  of  the  packages  he 
had  spoken  of  were. 

The  commouY'^ealth  called  Thomas  McLain,  and  proposed  to 
prove  by  him  that  he  was  the  publisher  of  the  Western  Press, 
pubUshed  in  Mercer,  Pa. ;  that  a  gentleman  representing  him- 
self as  the  agent  of  Joseph  Fleming,  of  Pittsburgh,  made  a 
contract  with  him,  acting  for  the  Western  Press,  to  insert  an 
advertisement  offering  to  sell  whiskey  and  fill  all  orders  C.  O.  D. 
or  otherwise,  and  that  Joseph  Fleming  paid  for  said  advertise- 
ment, which  was  signed  "  Joseph  Fleming,  84  Market  sti*eet, 
Pittsburgh,  Pa." 

Objected  to  as  incompetent  and  irrelevant. 

By  the  court :  Objection  overruled ;  exception.'"^ 

This  witness  testified  that  he  was  one  of  the  publishers  of 
the  Western  Press,  a  newspaper  published  at  Mercer ;  that  an 
advertisement  which  he  identified  was  published  in  said  paper 
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from  some  time  in  the  previous  summer  ta  the  date  of  the  trial, 
the  intention  being  that  it  should  appear  every  week  unless 
crowded  out  by  other  matter ;  that  the  witness  made  a  contract 
with  the  defendant  for  the  amount  to  be  paid  for  it. 

The  commonwealth  offered  in  evidence  the  advertisement 
identified  by  Thomas  McLain.     Objected  to. 

By  the  court :  Objection  overruled ;  exception.* 

Of  this  advertisement  the  following  is  a  copy:  "We  ask 
your  kind  indulgence  just  for  one  moment.  When  you  want 
a  good  pure  whiskey,  let  no  explanation  or  solicitation  induce 
you  to  take  or  buy  any  other  than  the  pure  eight-year-old  ex- 
port Guckenheimer,  sold  only  by  Joseph  Fleming,  84  Market 
street,  in  full  quart  bottles,  at  one  dollar  a  bottle,  or  six  for 
$5.  No  other  whiskey  now  on  sale  anywhere  that  will  com- 
pare with  it.  All  mail  orders,  C.  O.  D.  or  otherwise,  promptly 
attended  to.  Please  write  shipping  directions  plain.  Remem- 
ber house  and  number.  Joseph  Fleming,  84  Market  Street, 
Pittsburgh  Pa."     The  commonwealth  here  rested. 

Joseph  Fleming,  the  defendant,  testified  in  his  own  behalf 
that  he  resided  at  Sewickley  in  Allegheny  county,  and  carried 
on  at  No.  84  Market  street,  Pittsburgh,  the  business  of  a 
wholesale  and  retail  druggist  and  a  wholesale  liquor  dealer, 
having  in  his  store  ten  employees ;  that  he  had  been  engaged 
in  this  business  as  a  proprietor  since  1865 ;  that  the  witness 
had  no  personal  knowledge  of  the  filling  of  any  of  the  orders 
for  liquor  mentioned  by  the  witnesses  for  the  commonwealth ; 
that  the  business  of  the  witness  was  entrusted  chiefly  to  his 
son  George  and  two  other  clerks ;  that  mail  matter  coming  to 
the  store  would  be  first  opened  by  George,  and  he  would  enter 
any  orders  and  then  hand  the  book  to  the  shipper,  who  would 
take  charge  of  it  and  attend  to  shipping  the  goods  ordered : 

Q.  Did  you  ever  knowingly  sell  any  liquor  in  the  county  of 
Mercer? 

Objected  to  as  incompetent  and  irrelevant. 

By  the  court :  Objection  sustained ;  the  question  of  a  sale  of 
liquor  in  Mercer  county  is  one  of  law  as  well  as  of  fact ;  the 
witness  may  state  the  facts  as  to  the  transactions  testified  to 
by  the  witnesses  on  behalf  of  the  commonwealth,  but  it  is  for 
the  jury,  under  the  instructions  of  the  court,  to  determine 
whether  or  not  they  constituted  sales ;  exception.* 
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The  cross-examination  of  the  defendant  was  as  follows : 
Q.  [Card  shown  witness.]  Is  that  one  of  your  advertise- 
ments? A.  Yes,  sir.  Q.  How  long  is  it  since  that  advertise- 
ment was  first  issued  and  circulated  ?  A.  WeU,  I  don't  know 
whether  that  particular  one — Q.  One  just  like  that?  A.  Sim- 
ilar to  it?  Q.  Similar  to  it.  A.  Well,  I  presume  we  have 
been  advertising  for  five  years.  Q.  On  a  card  similar  to 
this?  A.  Well,  that  is  a  new  card.  We  change  the  cards 
every  year.  Q.  You  have  seen  a  card  just  exactly  like  this  ? 
A.  Certainly ;  yes,  sir.  Q.  For  the  past  three  or  four  or  five 
months  ?  A.  Yes,  sir.  Q.  And  of  course  you  knew  the  con- 
tents of  this  card.  A.  Certainly.  Q.  You  do  not  know  how 
this  card  got  to  Mercer,  I  suppose?  A.  I  think  perhaps  it 
came  through  Remington  Brothers.  They  do  our  advertising. 
Q.  Remington  Brothers,  of  Pittsburgh?  A.  Yes,  sir;  they 
are  newspaper  dealers,  and  they  make  contracts.  Q.  You 
have  a  contract  with  them  to  do  your  advertising  and  circulate 
your  cards  and  your  advertisements  ?  A.  Yes,  sir.  Q.  [News- 
paper shown  witness.]  There  is  the  Sharpsville  Advertiser, 
published  in  this  county.  Will  you  please  look  at  that  and  see 
if  that  is  an  advertisement  of  your  house  ?  A.  Yes,  sir.  Q.  Do 
you  know  how  long  that  has  been  in  the  Sharpsville  Adver- 
tiser? A.  No,  I  do  not.  The  contracts  are  generally  made 
by  the  Remingtons  as  agents.  I  know  very  little  about  it,  ex- 
cept that  they  do  the  advertising.  Q.  They  do  the  advertis- 
ing, and  you  pay  them?  A.  Yes,  sir;  occasionally  a  young 
man  who  distributes  circulars  at  the  fairs  would  make  con- 
tracts with  papers,  and  I  don't  know  what  ones  he  has  made 
contracts  with;  but  generally  the  Remingtons  are  the  ones 
who  make  them.  Q.  Who  furnishes  the  form  of  the  adver- 
tisement? A.  Mr.  Cool.  Q.  That  is  a  gentleman  in  your 
house?  A.  That  is  the  one  who  distributes  the  circulars. 
Q.  Is  he  authorized  by  you  to  do  that?  A.  Yes,  sir.  Q.  And 
to  distribute  at  the  fairs  ?  A.  Yes,  I  stated  that  he  is  the  one 
who  distributes  them  at  the  fairs.  Q.  WeU,  is  that  part  of  his 
business  ?  A.  Yes,  sir.  Q.  In  your  house  ?  A.  Yes,  sir ;  it 
was.  Q.  To  distribute  your  advertisements  at  fairs?  A.  At 
fairs.  He  begins  at  Westmoreland,  and  comes  on  down  to 
Mercer  county.  Q.  He  was  in  your  employ  for  that  purpose  ? 
A.  Yes.     Q.  You  do  not  know,  then,  whether  this  card  was 
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sent  out  by  Remingtons,  or  by  Mr.  Cool  ?  A.  By  Mr.  Cool, 
that  card  was.  But  the  advertisements  were  mostly  by  the 
Remingtons.  Q.  Do  you  know  of  Mr.  Cool  being  in  our  town 
at  the  last  agricultural  fair,  last  September?  A.  Yes,  sir;  I 
knew  he  was  here.  Q.  Did  you  know  that  he  was  distributing 
these  cards  ?  A.  Yes,  sir ;  at  the  fair  I  did.  Q.  Then,  as  I 
understand  you,  the  clerks  in  your  employ  had  authority  by 
these  advertisements  to  send  goods  C.  O.  D.?  A.  Yes,  sir; 
my  clerks  had.  Q.  They  had  that  general  authority  under 
these  advertisements?  A.  Yes,  sir.  Q.  And  when  you  say 
that  you  did  not  ship  any  goods  to  Harry  Ford  or  to  these 
other  persons,  you  mean  that  you  did  not  do  it  personally  ? 
A.  Personally ;  that  is  it.  You  see  I  live  in  the  country  about 
fifteen  miles,  and  I  don't  get  to  the  city  until  about  ten  o'clock, 
and  when  I  get  there  the  mail  is  all  opened  and  the  work  dis- 
tributed. Q.  The  business  of  one  of  your  clerks  is  to  open  the 
mail  and  put  the  orders  on  an  order  book?  A.  Yes,  sir. 
Q.  And  then  the  shipping  clerk  takes  that  order  book  and  fills 
the  orders?  A.  Yes,  sir.  Q.  And  delivers  to  the  express 
company?  A.  Yes,  sir;  the  express  company  come  to  the 
store  and  take  them  away.  Q.  You  hang  a  card  out?  A.  No, 
they  come  every  day.  They  come  perhaps  three  or  four  times 
a  day  to  carry  packages  away.  Q.  Then  you  know  of  your 
own  knowledge  that  your  clerks  were  shipping  goods  C.  O.  D.  ? 
A.  Certainly;  yes,  sir.  Q.  That  they  were  shipping  this 
Guckenheimer  whiskey  C.  O.  D.?    A.  Yes,  sir. 

The  defendant  put  in  evidence  a  license  issued  from  the 
Court  of  Quarter  Sessions  of  Allegheny  county,  authorizing 
Joseph  Fleming  &  Son  to  sell  vinous,  spirituous,  malt  or  brewed 
liquors,  at  wholesale,  for  the  space  of  one  year  from  May  1, 
A.  D.  1888 ;  also  a  United  States  license  to  the  same  firm.  There- 
upon the  defendant  rested. 

In  rebuttal  the  commonwealth  offered  in  evidence  the  ad- 
vertisement published  in  the  Sharpsville  Advertiser  and  iden- 
tified by  the  defendant ;  also  the  advertising  card  identified  by 
the  defendant  in  his  testimony. 

Objected  to  as  incompetent,  irrelevant,  and  as  being  part  of 
the  commonwealth's  case  in  chief. 

By  the  court :  Objection  overruled ;  exception.* 

Copies  of  this  advertisement  and  card  were  not  printed  in 
the  paper-books. 
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At  the  conclusion  of  the  testimony  the  court,  Mehard,  P.  J., 
charged  the  jury  as  follows : 

The  defendant  in  this  case  is  charged  with  having  sold  liquors 
of  an  intoxicating  kind  within  the  limits  of  Mercer  county 
without  a  license.  The  facts  in  the  case  are  not  seriously  dis- 
puted. It  seems  that  certain  residents  of  the  borough  of  Mer- 
cer have  from  time  to  time  within  the  past  year  ordered  liquor 
from  the  defendant  to  be  sent  to  them  C.  O.  D. ;  that  in  re- 
sponse to  their  letters  containing  these  orders  the  liquor  has 
been  shipped  from  the  business  house  of  the  defendant  to  the 
express  office  in  the  borough  of  Mercer,  and  that  there  the  per- 
sons ordering  and  to  whom  the  liquor  was  sent  have  received 
it,  paying  for  it  at  the  time.  There  is  a  denial  on  the  part  of 
the  defendant  that  he  had  any  personal  knowledge  of  these 
transactions.  He  has  detailed  to  you  how  the  business  of  his 
establishment  is  conducted ;  that  letters  containing  orders  are 
delivered  to  his  son,  who  is  one  of  his  chief  employees,  and 
that  then  the  order  is  put  in  the  order  book,  and  it  is  put  in 
process  of  shipment,  and  finally  is  shipped,  according  to  their 
ordinary  course  of  business.  It  is  in  evidence,  and  is  not  in 
dispute  at  all,  that  the  defendant  has  caused  advertisement  to 
be  made  in  the  county  of  Mercer  soliciting  orders  for  intoxicat- 
ing liquor,  and  stating  that  he  would  fill  them,  if  requested, 
C.  O.  D.,  as  it  is  termed 

As  has  been  said,  it  does  not  seem  to  be  denied  or  disputed 
that  certain  persons  within  the  borough  of  Mercer  ordered  or 
requested  Joseph  Fleming  to  send  intoxicating  liquors  to  them 
C.  O.  D.,  and  that  the  intoxicating  liquors  were  sent  in  response 
to  their  request.  The  express  agent  has  been  called,  and  he  has 
testified  to  you  as  to  the  meaning  of  the  expression  "  C.  O.  D." 
He  says  that  it  means  that  the  price  of  the  invoice  of  the  goods 
shall  be  collected  on  the  delivery  of  the  goods ;  to  collect  on 
delivery,  in  other  words.  It  is  incumbent  upon  the  court  to 
state  to  you  what  is  the  meaning  of  a  contract,  when  the  ele- 
ments of  the  contract  are  determined ;  and  we  say  to  you,  gen- 
tlemen of  the  jury,  that  if  you  find  that  a  person  within  the 
borough  of  Mercer  sent  to  Joseph  Fleming  a  request  to  send 
to  him  intoxicating  liquor,  the  price  of  it  to  be  collected  on  the 
delivery  of  the  goods,  and  that  Joseph  Fleming,  in  response  to 
that,  did  send  liquor  to  the  borough  of  Mercer,  specifying  that 
Vol.  cxxx — 10 
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the  price  was  to  be  collected  on  the  delivery  of  the  goods,  the 
meanmg  of  that  contract  was  that  the  price  was  to  be  paid 
when  the  goods  were  delivered,  or  before  the  goods  should  be 
delivered,  and  that  this  specification  was  a  part  of  the  contract, 
and  that  it  would  be  one  of  the  conditions  of  the  contract ;  and 
it  would  be  a  condition  precedent,  or  at  least  concurrent,  upon 
which  the  right  of  the  purchaser  to  receive  the  goods  would 
depend.  He  would  have  no  right  to  receive  the  goods  until 
the  price  was  paid. 

The  place  where  the  delivery  would  be  made  would  be  a 
question  of  fact  to  be  determined  by  the  circumstances  of  the 
case.  If  the  party  ordered  the  liquor  from  Mercer  in  such 
words  as  implied  that  it  was  to  be  sent  to  him  at  Mercer,  and 
if,  in  consequence  of  that  request,  Joseph  Fleming  shipped  the 
liquor  to  Mercer  and  attached  the  condition  to  collect  on  deliv- 
ery, you  would  be  warranted  in  inferring  that  it  was  understood 
between  the  parties  that  the  goods  were  to  be  delivered  in 
Mercer,  and  that  that  would  be  the  place  where  the  money  was 
collected  and  the  goods  were  to  be  delivered. 

The  underlying  question  in  this  case  is  as  to  the  place  where 
the  sale  took  place.  Where  did  Joseph  Fleming  sell  these  in- 
t6xicating  liquors  ?  Was  it  in  the  city  of  Pittsburgh,  at  his 
place  of  business  on  Market  street,  or  was  it  in  the  county  of 
Mercer  ?  A  sale  is  the  transmutation  of  title.  [A  sale  of  in- 
toxicating liquors  means  that  the  absolute  title  to  the  goods  is 
transferred  from  one  man  to  another,  and  the  place  of  the  sale 
is  the  place  where  the  absolute  title  is  transferred  from  one 
man  to  another.  Now,  if  that  be  true,  and  if  it  be  true  that 
Joseph  Fleming,  either  of  his  own  volition  or  by  the  previously 
given  consent  of  the  other  party,  established  it  as  one  of  the 
conditions  of  the  sale  of  these  liquors  that  the  price  was  to  be 
paid  on  delivery,  and  hie  sent  those  goods  to  be  delivered  in 
Mercer,  and  the  price  to  be  there  collected,  that  would  be  the 
place  where  the  absolute  title  of  the  goods  would  be  changed 
from  Joseph  Fleming  to  the  purchaser.  In  other  words,  until 
the  price  was  paid  the  title  would  remain  in  Joseph  Fleming ; 
and  if  that  change  of  possession  and  payment  of  price  took 
place  within  the  limits  of  Mercer  county,  the  sale  took  place 
within  the  limits  of  Mercer  county.]  "^ 

Now,  gentlemen  of  the  jury,  this  is  a  decision  of  the  legal 
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proposition  in  this  case.  But  it  has  been  earnestly  and  ably 
argued  by  the  counsel  for  the  defence  that  the  law  is  not  so, 
and  the  line  of  argument  has  been  indeed  plausible,  and  it  has 
been  presented  with  great  force ;  but  we  are  not  convinced  that 
the  theory  contended  for  by  the  learned  counsel  for  the  defend- 
ant is  the  correct  theory.  The  general  propositions  laid  down 
by  the  counsel  are  correct,  but  they  do  not,  in  our  opinion, 
cover  this  case.  It  is  ti'ue  that  when  one  orders  goods  from  a 
merchant  at  a  distance,  to  be  shipped  to  him,  and  the  merchant 
places  those  goods  in  the  care  of  a  common  carrier,  such  as  an 
express  company  or  a  railroad  company,  to  be  carried  to  the 
person  ordering  the  goods,  the  title  to  the  goods  passes  the 
moment  they  are  placed  in  the  hands  of  the  common  carrier. 
[It  is  not  the  law  that  the  title  remains  in  the  vendor  until  the 
goods  reach  their  destination ;  but  it  is  the  law  that  ordinarily 
the  title  to  the  goods  passes  when  they  are  placed  in  the  pos- 
session and  care  of  the  common  carrier.  But  that  does  not 
cover  a  case  where  the  payment  of  the  price  is  made  a  condition 
precedent  to  or  concurrent  with  a  delivery  of  the  goods.  If 
that  is  a  part  of  the  conti*act,  then  the  title  does  not  pass  until 
after  the  goods  have  been  paid  for  and  delivered.]  • 

I  will  not  undertake  to  review  the  numerous  authorities 
which  have  been  cited  by  the  learned  counsel  for  the  defendant, 
but  I  will  direct  attention  briefly  to  one  or  two  of  them.  And 
first,  as  to  the  case  that  has  been  read,  not  only  to  the  court, 
but  commented  upon  to  you,  gentlemen  of  the  jury ;  Higgins 
V.  Murray,  73  N.  Y.  252.  The  facts  of  that  case  were  these : 
On  or  about  April  27, 1873,  the  defendant  requested  the  plaint- 
iff to  manufacture  for  him  a  set  of  circus  tents  of  a  specified 
kind  and  dimensions,  which  the  plaintiff  undertook  to  do  in 
three  weeks.  In  pursuance  of  said  order,  the  plaintiff  manu- 
factured the  tents,  and  had  them  completed  about  the  21st  day 
of  May.  On  July  29, 1873,  the  defendant,  by  letter,  directed  the 
said  tents  to  be  shipped  to  him  at  Bath,  Me.,  by  freight  or  boat 
or  car.  Thereafter  the  defendant,  by  letter,  directed  the  plaint- 
iff to  ship  them  to  Lewiston,  Me.  Pursuant  to  such  direction, 
the  plaintiff  shipped  said  tents  to  the  defendant  at  Lewiston, 
and  took  a  bill  of  lading,  subject  to  cash  on  delivery  of  f  1,395, 
the  price  of  the  tents.  The  defendant  was  to  pay  the  freight. 
The  tents  never  reached  the  defendant  at  Lewiston,  but  were 


Digitized  by  LjOOQIC 


148  WESTERN  DISTRICT,  1889. 

Charge  of  Court  below. 

consumed  by  fire  at  Portland,  Me.  They  were  forwarded  by 
steamer  to  Portland,  directed  to  defendant  at  Lewiston.  Now, 
the  point  of  difference,  gentlemen,  between  that  case  and  this, 
as  we  conceive  it  to  be,  is,  that  .the  conti-act  as  made  by  the 
parties  did  not  make  the  payment  of  the  price  a  condition  of 
the  sale.  The  contract  was  that  the  defendant  was  to  make 
the  plaintiff  a  set  of  circus  tents  of  a  specified  kind  and  dimen- 
sions, and  this  the  plaintiff  undertook  to  do  in  three  weeks ; 
and  he  did  it  within  three  weeks,  and  he  had  those  tents  ready 
by  the  21st  of  May  of  the  same  year.  The  order  that  the  tents 
should  be  sent  to  the  defendant  at  Lewiston  was  not  made  un- 
til in  the  July  following.  Now,  when  those  tents  were  made, 
it  was  the  duty  of  the  defendant  to  go  for  them  and  to  pay  for 
them.  When  he  saw  fit,  for  his  own  convenience,  to  have 
those  tents  shipped  to  him  at  Lewiston,  Me.,  it  was  just  and 
right  that  the  risk  of  the  voyage  from  the  place  where  they 
were  made  to  the  place  to  which  they  were  shipped  should  be 
that  of  the  purchaser,  and  not  that  of  the  man  who  made  them. 
It  was  not  a  risk  involved  in  the  contract  as  made  by  the  par- 
ties, and  therefore  when  the  tents  were  lost  by  fire  because  of 
this  new  request  of  the  person  who  ordered  the  tents,  it  would 
have  been  most  unjust  to  call  upon  the  person  who  made  the 
tents  and  had  them  ready  within  the  three  weeks,  and  held 
them  there  until  the  July  following,  to  bear  a  risk  which  was 
solely  the  creation  of  the  person  who  had  ordered  the  tents, 
and  therefore  it  was  held  that  this  man  who  made  the  tents 
was  entitled  to  his  pay. 

But  in  this  case,  as  we  interpret  the  contract,  it  was  that 
the  payment  on  delivery  was  a  part  of  the  contract  as  made  by 
the  parties  in  the  first  place.  It  was  not  a  new  condition  im- 
posed by  the  purchaser  of  the  intoxicating  liquors  at  a  subse- 
quent time,  but  it  was  a  part  of  the  contract  as  agreed  upon 
by  the  parties  before  the  goods  were  shipped  at  all.  Now, 
where  there  had  been  a  shipment  of  goods,  and  they  are  placed 
in  the  care  of  the  common  carrier,  ordinarily,  we  have  said  to 
you,  the  titie  passes  then  to  the  vendee,  and  the  right  of  the 
vendor  is  simply  what  is  termed  in  law  a  right  of  stoppage  in 
transitu ;  that  is  to  say,  if  the  purchaser  becomes  insolvent 
before  the  goods  have  reached  their  destination,  still  the  ven- 
dor of  the  goods  has  the  right  to  stop  those  goods  and  to  hold 
them  for  his  purchase  money. 
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As  a  possible  test  of  this  case,  we  read  to  you  what  is  said  by 
Lord  BiiACKBUBN  in  his  Law  on  Contract  of  Sale,  from  which 
the  learned  counsel  for  the  defendant  read  voluminously  dur- 
ing his  argument.  He  lays  down  this  as  a  proposition :  "  The 
right  of  stoppage  in  transitu  can  be  exercised  only  when  the 
purchaser  is  insolvent  or  has  become  bankrupt."  Under  that 
head  he  goes  on  to  lay  down  this  as  law :  "  It  is  very  usual  for  a 
vendor  to  reserve  to  himself,  by  the  terms  of  the  contract  of- 
sale,  and  of  the  contract  which  he  makes  with  the  carrier,  a 
right  to  preifent  or  delay  the  delivery  of  the  goods  to  the  pur- 
chaser until  some  conditions  are  fulfilled.  When  this  is  the 
case,  the  solvency  of  the  purchaser  is  beside  the  question. 
Neither  he  nor  his  representatives  can  have  any  right  to  take 
possession  until  the  conditions  are  fulfilled,  or  are  waived  by 
the  vendor.  There  is  a  good  deal  of  diflBculty  at  times  in  de- 
termining whether  the  conditions  which  the  vendor  has  endeav- 
ored to  make  conditions  precedent  to  the  delivery  of  the 
possession,  are  or  are  not  binding  on  the  purchaser.  On  this 
subject  something  has  already  been  said ;  but  when  the  con- 
ditions are  binding  the  case  is  not  one  of  stoppage  in  transitu, 
but  rather  a  case  in  which  the  peculiar  circumstances  have 
prevented  the  transitus  ever  commencing,  as  the  carrier,  instead 
of  being  an  agent  to  forward  from  the  vendor  to  the  buyer, 
has  agreed  to  be  an  agent  to  keep  possession  for  the  vendor  till 
the  conditions  are  fulfilled." 

Gentlemen  of  the  jury,  we  consider  that  that  covers  the  case 
which  is  in  hand,  provided  you  find  the  facts  which  have  been 
submitted  to  you. 

[In  addition  to  the  cases  which  have  been  read  from  Penn- 
sylvania on  this  subject,  we  will  call  attention  to  simply  one, 
and  that  is  the  case  of  Henderson  v.  Lauck,  21  Pa.  859.  In 
that  case  a  man  had  sold  to  another  a  quantity  of  corn,  to  be 
paid  for  on  delivery.  The  vendor  delivered  the  corn,  all  of  it, 
into  the  possession  of  the  vendee ;  but  when  the  last  load  was 
delivered  the  vendee  refused  payment.  Then  the  vendor 
brought  replevin,  and  one  of  the  questions  embraced  in  the 
case  was  whether  the  title  to  the  goods  had  passed ;  and  the 
Supreme  Court,  upon  review,  affirmed  the  judgment  of  the 
court  below,  holding  that  the  title  to  the  goods  had  not  passed, 
as  the  payment  of  the  price  was  a  condition  precedent  to  the 
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transfer  of  the  title.]  •  This  is  our  belief  as  to  the  law.  [It 
is  very  true  that  no  case,  which  arises  as  this  one  does,  has 
ever  been  decided  by  our  Supreme  Court  to  my  knowledgfe ; 
but  I  do  conceive  that  all  of  the  principles  which  are  embraced 
in  this  case  have  been  decided  by  our  Supreme  Court,  and  that 
they  have  been  decided  adversely  to  the  position  of  the  defend- 
ant.] 1^ 

•  [Now,  we  leave  it  to  you  to  say  whether  orders  for  intoxicat- 
ing liquor  were  sent  to  Joseph  Fleming  within  the  past  year, 
to  be  sent  C.  O.  D.,  and  whether  those  orders  we^e  filled  with 
his  co-action,  or  by  his  command,  either  expressed  or  implied. 
That  is  to  say,  it  is  not  necessary  that  he  should  have  com- 
manded his  agents  to  send  that  particular  liquor ;  but  if  he 
gave  to  his  agents  general  authority  to  fill  ordera  C.  O.  D.,  and 
they  filled  those  orders,  that  would  hold  him  responsible  as 
principal.  Were  those  liquors  sent  to  Mercer  to  the  parties  so 
ordering,  C.  O.  D.?  Does  that  mean  that  they  were  to  be 
sent  and  the  cash  to  be  paid  upon  or  before  the  delivery  of  the 
goods  ?  If  so,  were  those  liquors  received  here  by  the  parties, 
and  did  they  pay  the  price  ?  If  they  did,  the  defendant  is 
guilty.]  **  But  if  any  of  these  facts  is  not  established  beyond 
reasonable  doubt,  the  defendant  is  not  guilty,  and  you  should 
acquit  him. 

The  defendant  has  submitted  the  following  requests  for  in- 
structions : 

1.  If  the  jury  find  as  a  fact  that  the  defendant  has  a  license 
to  sell  liquors  at  wholesale  in  Allegheny  county ;  that  he  re- 
ceived orders  by  mail  from  sundry  persons  in  Mercer  county, 
for  a  fixed  amount  of  designated  liquors  to  be  shipped  by  ex- 
press C.  O.  D.,  and  the  defendant  set  apart  to  the  vendees  the 
quantity  and  quality  of  liquor  ordered,  packed  the  same,  and 
delivered  it  to  one  of  the  two  express  companies  doing  business 
between  Pittsburgh  and  Mercer ;  that  the  express  companies 
acted  as  common  carriers,  and  as  such  delivered  the  liquors  to 
the  several  vendees,  and  received  their  freight  and  charges  for 
so  carrying,  and  also  the  charges  for  returning  the  money  to 
the  vendor,  then  the  sales  were  such  as  defendant  was  author- 
ized to  make  under  his  license,  and  the  defendant  should  be 
acquitted. 

Answer:  It  is  proper,  perhaps,  gentlemen  of  the  jury,  to 
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qualify  this  request  in  this  way :  The  evidence  does  not  show 
.that  any  of  the  orders  stated  explicitly  that  the  liquors  were  to 
be  sent  C.  O.  D.,  by  express.  The  testimony,  as  I  recall  it, 
was  that  they  said  it  should  be  sent  C.  O.  D.,  without  stating 
whether  it  should  be  sent  by  express  or  otherwise,  and  without 
designating  what  company  or  who  should  be  made  the  carrier 
to  bring  liquors  here.  That  would,  perhaps,  be  a  ground  for 
refusing  the  request.  But  we  have  substantially  refused  the 
legal  principle  that  is  embraced  in  this  request  in  the  general 
charge,  and  we  now  refuse  it  explicitly.^* 

2.  That  when  the  vendees  ordered  liquors  shipped  to  them 
C.  O.  D.,  designating  the  agency  through  whom  the  same 
should  be  shipped  to  them,  and  the  same  were  so  forwarded  to 
them,  at  their  expense,  the  sale  was  completed  when  the  liquors 
were  delivered  to  the  common  carrier,  and  the  subsequent  de- 
hvery  of  the  liquors  by  the  carrier  to  the  vendee  would  not 
render  the  defendant  liable  under  a  penal  statute,  and  the  de- 
fendant should  be  acquitted. 

Answer :  This  request  is  deficient  in  the  same  way.  The 
expression  "  designating  the  agency  through  whom  the  same 
should  be  shipped  "  is  not  warranted  by  the  facts,  any  further 
than  it  might  be  inferred  from  the  simple  expression,  C.  O.  D. 
It  is  not  in  evidence  that  that  would  necessarily  imply  that  it 
was  to  be  sent  by  an  express  company.  It  could  as  well  be 
sent  in  any  other  way  C.  O.  D.  The  expression  means  simply 
that  it  shall  be  sent,  collect  on  delivery,  as  that  has  been  ex- 
plained by  the  evidence.  But  the  legal  proposition  that  is 
embraced  here  has  likewise  been  refused  in  the  general  charge, 
and  we  refuse  it  now  explicitly.*^ 

8.  That  under  the  law  and  the  evidence,  the  court  is  of  opin- 
ion the  defendant  should  be  acquitted. 

Answer :  This  is  likewise  refused.  It  is  submitted  to  you 
to  say  whether  this  defendant  is  guilty.  If  you  find  the  facts 
as  they  have  been  submitted  to  you,  we  say  to  you  that  the 
sale  took  place  in  Mercer  county,  and  that  the  elements  of  the 
offence  are  made  out.** 

The  jury  returned  a  verdict  that  they  found  the  defendant 
guilty ;  and  on  January  21, 1889,  being  called  for  sentence,  the 
defendant  filed  the  following  objection : 
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And  now,  January  21, 1889,  it  is  objected  that  defendant 
cannot  be  sentenced  under  the  act  of  May  13, 1887,  P.  L.  108,. 
for  the  reason  that  the  act  of  May  24, 1871,  P.  L.  1108,  is  in 
force  in  Mercer  county. 

By  the  court :  Objection  not  sustained ;  exception.^^ 

On  the  same  day,  the  court  passed  judgment  that  the  defend- 
ant pay  the  costs  of  prosecution,  a  fine  of  $500  to  the  common- 
wealth, and  undergo  an  imprisonment  in  the  common  jail  of 
Mercer  county  for  the  term  of  three  months.^*  Thereupon  the 
defendant,  having  obtained  a  special  allocatur  from  the  Supreme 
Court,  took  this  appeal,  assigning  for  error : 

1-4.  The  admission  of  the  commonwealth's  offers.*  **•  * 

5.  The  refusal  of  the  defendant's  offer.* 

6.  The  admission  of  the  commonwealth's  offer.* 
7-11.  The  parts ^f  the  charge  embraced  in  [  ]  ^  to  ii 
12-14.  The  answers  to  defendant's  points.**  *^  ** 

15.  The  sentence  passed  upon  the  defendant.** 

16.  The  overruling  of  the  defendant's  objection.*® 

Mr.  George  Shiras^  Jr.  (with  him  Mr.  William  8.  Pier)^  for 
the  appellant : 

1.  The  main  question  is,  whether  it  is  a  misdemeanor  for  a 
licensed  wholesale  dealer  to  sell  to  residents  of  other  counties 
liquors  at  wholesale,  C.  O.  D.,  the  price  to  be  collected  by  the 
carrier  on  delivery.  The  learned  trial  judge,  in  his  interpre- 
tation of  the  term  "  sale  "  for  the  purposes  of  this  case,  made 
one  fundamental  error  which  led  to  all  those  that  we  have  as- 
signed. He  overlooked  that  in  the  interpretation  of  statutes, 
the  intent  of  the  legislature  is  to  be  constantly  kept  in  view, 
and  that  a  word  used  in  a  penal  statute  may  not  intend  refine- 
ments attached  to  it  in  a  civil  contract.  He  applied  in  this 
prosecution  of  a  statutory  misdemeanor,  one  of  the  most  techni- 
cal, shadowy  and  uncertain  of  difficult  rules,  which  had  its  in- 
ception and  growth  in  the  necessity  of  determining  which  of 
two  parties  should  bear  the  loss  by  an  accident  whereby  goods 
had  perished  in  transit,  and  which  is  applicable  only  in  con- 
struing contracts  of  sale. 

2.  If  such  an  interpretation  is  to  stand,  what  was  intended 
as  a  wholesome  and  prudent  police  regulation  may  be  converted 
into  an  engine  of  oppression.     The  defendant  is  under  sentence. 
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not  for  selling  liquor  without  license,  but  simply  because  he 
collected  the  purchase  money  at  the  time  the  vendee  took  his 
goods  at  Mercer.  The  court  and  our  adversaries  conceded  that 
the  sales  would  have  been  lawful  if  the  defendant  had  not  at- 
tached the  instruction  to  the  carrier  to  collect  the  price  on  de- 
livery to  the  vendees.  But  the  court  was  of  opinion  that  the 
magic  letters  C.  O.  D.  converted  a  lawful  action  into  a  grave 
misdemeanor.  The  question  is  one  of  legislative  intent.  When 
this  is  ascertained  with  reasonable  certainty  it  is  to  be  given 
effect  to  although  the  ordinary  meaning  of  the  letter  of  the 
statute  may  seem  contrary  to  it :  Howard  v.  Harris,  8  Allen 
298.  A  fortiori,  this  ordinary  meaning  ought  to  be  followed 
when  consistent  with  the  intent  of  the  legislature,  rather  than 
a  technical  one  inconsistent  with  the  spirit  of  the  whole  statute. 

3.  The  spirit  of  the  acts  regulating  the  sale  of  liquors  is  re- 
strictive and  supervisory,  not  prohibitive.  We  have  the  act  of 
May  13, 1887,  P.  L.  108,  in  effect  restricting  the  number  and 
regulating  the  conduct  of  drinking  places,  and  the  act  of  May  24, 
1887,  P.  L.  194,  providing  a  revenue  to  the  commonwealth  by 
the  imposition  of  a  license  upon  all  who  engage  in  the  wholesale 
traflBc.  Speaking  generally,  that  is  about  the  extent  to  which 
the  common  law  right  to  traflSc  in  liquors  without  restraint  has 
been  curtailed  by  statute.  There  is  no  duty  imposed  upon  the 
dealer  to  refuse  goods  to  those  who  live  in  other  counties,  even 
though  the  traffic  may  be  prohibited  therein.  Nor  will  it  be 
doubted  that  the  licensed  vendor  may  ship  the  commodity  to  a 
vendee  in  a  prohibitive  district.  A  licensed  wholesale  dealer 
may  lawfully  send  a  traveling  agent  into  another  county  to 
solicit  orders  for  liquor,  and  may  ship  the  whiskey  thus  ordered 
into  that  county :  Garbracht  v.  Commonwealth,  96  Pa.  449. 
This  ruling  was  followed  by  the  Supreme  Court  of  Airkansas 
in  Herron  v.  State,  decided  last  January. 

4.  There  is  nothing  in  the  act  of  May  24, 1887,  P.  L.  194, 
sustaining  the  charge  of  the  court  below  as  to  the  effect  of 
sending  the  liquor  C.  O.  D.  When  the  defendant  at  his  store 
in  Pittsburgh  separated  from  its  bulk  the  particular  liquors  or- 
dered, marked  the  packages  with  the  names  and  addresses  of 
the  vendees  and  delivered  them  to  the  common  carrier,  the 
transmutation  of  title  was  instantly  completed,  and  the  letters 
C.  O.  D.  had  no  greater  effect  than  to  reserve  to  the  vendor  a 
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lien,  in  the  nature  of  a  pledge,  for  the  price :  Sweeting  v.  Tur- 
ner, L.  R.  7  Q.  B.  310 ;  Higgins  v.  Murray,  73  N.  Y.  252.  In 
Henderson  v.  Lauck,  21  Pa.  359,  cited  by  the  trial  judge,  a 
fraud  had  been  perpetrated,  the  defendant  having  obtained  the 
goods  upon  an  agreement  to  pay  for  them  on  delivery,  and  then 
refused  payment.  A  rule  that  is  quite  applicable  to  prevent 
fraud,  may  be  entirely  inapplicable  to  subject  to  a  highly  penal 
statute  one  who  has  acted  without  intent  to  infringe  the  law. 

5.  The  court  erred  in  sentencing  the  defendant  under  the 
act  of  May  13, 1887,  P.  L.  108.*  That  act  is  operative  upon 
retail  dealers  only.  It  is  aimed  at  the  keepers  of  saloons  and 
drinking  places.  Although  the  penal  clause,  by  itself,  might 
be  broad  enough  to  sustain  the  sentence,  yet,  construed  with 
the  rest  of  the  act,  its  real  meaning  is  that  the  unlicensed  keep- 
ing of  a  drinking  resort  for  retailing  of  liquors  shall  be  pun- 
ished. This  indictment  does  not  charge  that  offence,  but 
simply  a  sale  without  license.  The  transactions  proved  in  sup- 
port of  the  indictment  were  sales  of  wholesale  lots,  and  the 
defendant  should  have  been  sentenced  accordingly.  The  act 
of  May  24, 1887,  regulating  wholesale  dealers,  prescribes  no 
penalty,  and  we  must  resort  for  this  to  prior  legislation,  and  it 
is  found  in  the  act  of  May  24,  1871,  P.  L.  1108,  regulating  the 
granting  of  licenses  in  Mercer  coimty  and  providing  penalties 
for  unlicensed  sales. 

Mr.  J,  A,  Stranahan  and  Mr.  S,  H.  Miller  (with  them  Mr. 
G.  W.  McBride^  District  Attorney),  for  the  commonwealth : 

1.  It  is  contended  that  the  defendant  is  protected  by  his  li- 
cense in  Allegheny  county.  If  one  object  of  the  license  laws 
is  the  raising  of  a  revenue  to  the  state,  this  object  would  be 
defeated  by  the  line  of  argument  adopted  by  the  appellant. 
No  license  would  be  needed  in  Mercer  county,  or  any  other 
county  in  the  state,  except  one,  and  this  one  county  could 
ship  liquors  by  its  dealers  to  every  other  county  in  the  state, 
in  the  manner  done  by  the  defendant  in  this  case.  By  his 
advertisements  the  defendant  offered  to  attend  to  all  orders 
C.  O.  D.,  or  otherwise ;  a  dangerous  way  of  conducting  the 

♦  See  Commonwealth  v.  Sweitzer,  129  Pa.  644,  and  Commonwealth  v. 
Sellers,  ante,  32. 
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business,  as  minors  and  men  of  intemperate  habits  caii  thus 
get  all  the  liquor  they  want  by  writing  to  the  defendant.  The 
fact  that  the  packages  sent  were  marked  "  glass  "  or  invoiced 
as  **  medicine,"  shows  that  the  defendant  or  his  employees  knew 
his  transactions  were  in  violation  of  law. 

2.  The  facts  are  inconsistent  with  the  position  that  the  sale 
was  in  Pittsburgh.  The  term,  sale,  cannot  have  a  different 
meaning  as  applied  to  intoxicating  liquors  from  the  meaning  it 
bears  when  appUed  to  other  articles.  It  is  a  general  term  and 
has  a  general  meaning.  The  place  of  sale  is  the  place  of  de- 
Uvery,  where  the  vendor  parts  with  his  title.  K  he  deliver  the 
Uquor  in  Mercer  county,  that  county  is  the  place  of  sale : 
Garbracht  v.  Commonwealth,  96  Pa.  449 ;  s.  c,  on  a  second 
writ  of  error,  1  Penny.  471.  It  will  be  seen  from  the  evidence 
that  when  the  orders  were  received  by  the  defendant  he  se- 
lected his  own  carrier  to  transport  the  goods,  and  in  so  doing 
he  made  the  carrier  his  agent  to  deliver  them  and  collect  the 
price  on  delivery.  The  property  remained  in  him  until  the 
liquor  was  paid  for  and  delivered,  and  the  sale  was  thus  con- 
summated in  Mercer  county. 

3.  The  defendant  was  rightfully  sentenced  under  the  act  of 
May  13, 1887,  P.  L.  108.  His  Allegheny  county  license  is  no 
protection  to  him  in  Mercer  county;  and,  as  to  sales  made 
therein  he  stands  pi-ecisely  as  an  unlicensed  dealer,  and  is  guilty 
of  selling  without  license,  whether  he  sold  by  the  barrel,  gal- 
lon, quart  or  drink.  No  such  distinction  as  the  defendant  con- 
tends for  has  ever  been  made  by  any  court  in  Pennsylvania. 
The  object  of  the  act  is  to  prohibit  any  person  from  selling 
liquor  in  any  manner  or  place,  except  when  licensed  to  do  so. 
Neither  the  title  nor  the  penal  clause  discriminates  between 
selling  by  wholesale  and  retailing.  The  defendant's  position  is 
as  untenable  as  a  claim  that  an  unlicensed  wholesaler  could  not 
be  sentenced  at  all,  because  the  act  of  May  24, 1887,  P.  L.  1^4, 
provides  no  punishment  for  him,  or  that  an  unlicensed  retailer 
could  not  be  punished  unless  he  kept  a  house,  room  or  place  for 
the  sale  of  liquor.  All  former  laws,  general  or  local,  except  spe- 
cial prohibitory  laws,  were  repealed  by  the  act  of  May  13, 1887. 

Opiniok,  Mr.  Justice  Green: 

In  the  case  of  Garbracht  v.  Commonwealth,  96  Pa.  449,  which 
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was  an  indictment  for  selling  liquor  without  license,  we  held 
that  "  the  place  of  sale  is  the  point  at  which  goods  ordered  or 
purchased  are  set  apart  and  delivered  to  the  jtlirchaser,  or  to  a 
common  carrier,  who,  for  the  purposes  of  delivery,  represents 
him."  In  that  case  the  order  for  the  liquor  was  solicited  and 
obtained  by  the  defendant  in  the  county  of  Mercer,  but  was 
sent  to  his  principal,  who  was  a  liquor  dealer  in  the  county  of 
Erie.  The  order  was  executed  by  the  principal,  who,  in  the 
coimty  of  Erie,  at  his  place  of  business,  separated  or  set  apart 
from  his  general  stock  the  liquor  ordered,  and  delivered  it  to 
a  common  carrier  to  be  forwarded  to  its  destination  in  Mercer 
county.  We  decided  that  this  was  no  violation  of  the  law 
prohibiting  sales  without  license,  although  neither  the  defend- 
ant, who  was  a  traveling  agent,  nor  his  principal,  held  any 
license  for  the  sale  of  liquor  in  Mercer  coimty.  This  decision 
was  not  changed  in  the  least  upon  a  subsequent  trial  of  the 
same  defendant  upon  a  different  state  of  facts,  as  reported  in 
1  Penny.  471. 1  In  the  case  now  under  consideration,  the  liquor 
was  sold  upon  orders  sent  by  mail  by  the  purchasers,  living  in 
Mercer  county,  to  the  defendant,  who  is  a  wholesale  liquor 
dealer  in  Allegheny  coimty.  The  goods  were  set  apart  at  the 
defendant's  place  of  business  in  Allegheny  county,  and  were 
there  delivered  to  a  common  canier,  consigned  to  the  purchaser 
at  his  address  in  Mercer  county,  and  by  the  carrier  transported 
to  Mercer  county,  and  there  delivered  to  the  purchaser,  who 
paid  the  expense  of  transportation.  Upon  these  facts  alone, 
the  decision  of  this  court  in  the  case  of  Garbracht,  supra,  is 
directly  and  distinctlv  applicable,  and  requires  us  to  reverse  the 
judgment  of  the  court  below,  unless  there  are  other  facts  in  the 
case  which  distinguish  it  from  that  of  Garbracht. 

It  is  claimed,  and  it  was  so  held  by  the  court  below,  that, 
because  the  goods  were  marked  C.  O.  D.,  the  sale  was  not  com- 
plete until  the  delivery  was  made,  and,  as  that  took  place  in  Mer- 
cer county,  where  the  defendant's  license  was  inoperative,  he 
was  without  license  as  to  such  sales,  and  became  subject  to  the 
penalty  of  the  criminal  law.  The  argument  by  which  this  con- 
clusion was  reached  was  simply  that  the  payment  of  the  price 
was  a  condition  precedent  to  the  delivery,  and  hence  there  was 
no  delivery  imtil  pajrment,  and  no  title  passed  until  delivery. 
The  legal  and  criminal'  inference  was,  that  the  sale  was  made  in 
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Mercer,  and  not  in  Allegheny.  This  reasoning  ignores  certain 
focts  which  require  consideration.  The  orders  were  sent  by  the 
purchasers,  in  Mercer,  by  mail  to  the  seller,  in  Allegheny,  and 
in  the  orders  the  purchasers  requested  the  defendant  to  send 
tJie  goods  C.  O.  D.  The  well-known  meaning  of  such  an  order 
is  that  the  price  of  the  goods  is  to  be  collected  by  the  carrier  at 
the  time  of  delivery.  The  purchaser,  for  his  own  convenience, 
requests  the  seller  to  send  him  the  goods,  with  authority  in  the 
carrier  to  receive  the  money  for  them.  This  method  of  pay- 
ment is  the  choice  of  the  purchaser,  under  such  an  order ;  and 
it  is  beyond  question  that,  so  far  as  the  purchaser  is  concerned, 
the  carrier  is  Ids  agent  for  the  receipt  and  transmission  of  the 
money.  K  the  seller  accedes  to  such  a  request  by  the  pur- 
chaser, he  certainly  authorizes  the  purchaser  to  pay  the  money 
to  the  carrier,  and  the  purchaser  is  relieved  of  all  liability  to 
the  seller  for  the  price  of  the  goods  if  he  pays  the  price  to  the 
carrier.  The  liability  for  the  price  is  transferred  from  the  seller 
to  the  carrier ;  and,  whether  the  carrier  receives  the  price  or  not, 
at  the  time  of  delivery,  he  is  liable  to  the  seller  for  the  price  if 
he  does  deliver.  Substantially,  therefore,  if  the  delivery  is  made 
by  the  carrier,  and  he  chooses  to  give  credit  to  the  purchaser 
for  the  payment  of  the  price,  the  transaction  is  complete,  so 
far  as  the  seller  is  concerned,  and  the  purchaser  may  hold  the 
goods. 

Of  course,  if  the  seller  were  himself  delivering  the  goods  in 
parcels  upon  condition  that  on  delivery  of  the  last  parcel  the 
price  of  the  whole  should  be  paid,  it  would  be  a  fraud  on  the 
seller  if  the  purchaser,  after  getting  all  the  parcels,  should  re- 
fuse to  perform  the  condition  upon  which  he  obtained  them, 
and  in  such  circumstances  the  seller  would  be  entitled  to  re- 
cover the  goods.  This  was  the  case  of  Henderson  v.  Lauck, 
21  Pa.  359.  The  court  below,  in  that  case,  expressly  charged 
that  if  the  seller  relied  on  the  promise  of  the  purchaser  to  pay, 
and  delivered  the  goods  absolutely,  the  right  to  the  property 
was  changed,  although  the  conditions  were  never  performed ; 
but  if  he  relied,  not  on  the  promise,  but  on  actual  payment  at 
the  delivery  of  the  last  load,  he  might  reclaim  the  goods  if  the 
money  was  not  paid.  The  case  at  bar  is  entirely  different. 
So  far  as  the  seller  is  concerned,  he  is  satisfied  to  take  the  re- 
sponsibility of  the  carrier  for  the  price,  in  place  of  that  of  the 
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seller.  He  authorizes  the  purchaser  absolutely  to  pay  the  price 
to  the  carrier ;  aud,  if  he  does  so,  undoubtedly  the  purchaser 
is  relieved  of  aU  responsibility  for  the  price,  whether  the  carrier 
ever  pays  it  to  the  seller  or  not.  But  the  carrier  is  also  au- 
thorized to  deliver  the  goods.  If  he  does  so,  and  receives  the 
price,  he  is  of  course  liable  for  it  to  the  seller.  But  he  is 
equally  liable  for  the  price  if  he  chooses  to  deliver  the  goods 
without  receiving  the  price.  It  cannot  be  questioned  that  the 
purchaser  would  he  liable  also;  but,  as  he  had  received  the 
goods  from  one  who  was  authorized  to  deliver  them,  his  right 
to  hold  them  even  as  against  the  seller  is  undoubted.  In  other 
words,  the  direction  embodied  in  the  letters  C.  O.  D.,  placed 
upon  a  package  committed  to  a  carrier,  is  an  order  to  the  car- 
rier to  collect  the  money  for  the  package  at  the  time  of  its  de- 
livery. It  is  a  part  of  the  undertaking  of  the  carrier  with  the 
consignor,  a  violation  of  which  imposes  upon  the  carrier  the 
obligation  to  pay  the  price  of  the  article  delivered,  to  the  con- 
signor. We  have  been  referred  to  no  authority,  and  have  been 
unable  to  discover  any,  for  the  proposition  that  in  such  a  case, 
after  actual,  absolute  delivery  to  the  purchaser  by  the  carrier, 
without  payment  of  the  price,  the  seller  could  reclaim  the 
goods  from  the  purchaser  as  upon  violation  of  a  condition  pre- 
cedent. 

If,  now,  we  pause  to  consider  the  actual  contract  relation 
between  the  seller  and  purchaser,  where  the  purchaser  orders 
the  goods  to  be  sent  to  him  C.  O.  D.,  the  matter  becomes  still 
more  clear.  Upon  such  an  order,  if  it  is  accepted  by  the  seller, 
it  becomes  the  duty  of  the  seller  to  deliver  the  goods  to  the 
carrier,  with  instruction  to  the  carrier  to  collect  the  price  at 
the  time  of  delivery  to  the  purchaser.  In  such  a  case  it  is  the 
duty  of  the  purchaser  to  receive  the  goods  from  the  carrier, 
and,  at  the  time  of  receiving  them,  to  pay  the  price  to  the  car- 
rier. This  is  the  whole  of  the  contract,  so  far  as  the  seller  and 
the  purchaser  are  concerned.  It  is  at  once  apparent  that  when 
the  seller  has  delivered  the  goods  to  the  carrier,  with  the  in- 
struction to  collect  the  price  on  delivery  to  the  purchaser,  he 
has  performed  his  whole  duty  under  the  contract;  he  has 
nothing  more  to  do.  If  the  purchaser  fail  to  perform  his  part 
of  the  contract,  the  seller's  right  of  action  is  complete ;  and  he 
may  recover  the  price  of  the  goods  from  the  purchaser,  whether 


Digitized  by  LjOOQIC 


COMMONWEALTH  v.  FLEMING.  159 

Opinion  of  the  Court. 

the  purchaser  takes,  or  refuses  to  take,  the  goods  from  the 
carrier.  Hence  it  follows  that  the  passage  of  the  title  to  the 
purchaser  is  not  essential  to  the  legal  completeness  of  the  con- 
tract of  sale.  It  is,  in  fact,  no  more  than  the  ordinary  case  of 
a  contract  of  sale,  wherein  the  seller  tenders  delivery  at  the 
time  and  place  of  delivery  agreed  upon,  but  the  purchaser  re- 
fuses performance.  In  such  case  it  is  perfectly  familiar  law 
that  the  purchaser  is  legally  liable  to  pay  the  price  of  the  goods, 
although,  in  point  of  fact,  he  has  never  had  them.  The  order 
to  pay  on  delivery  is  merely  a  superadded  term  of  the  con- 
tract ;  but  it  is  a  term  to  be  performed  by  the  purchaser,  and 
has  no  other  effect  upon  the  contract  than  any  other  term  af- 
fecting the  factum  of  delivery.  It  must  be  performed,  but 
performed  by  the  purchaser,  just  as  the  obligation  to  receive 
the  goods  at  a  particular  time  or  a  particular  place.  Its  non- 
performance is  a  breach  by  the  purchaser,  and  not  by  the  seller, 
and  therefore  cannot  affect  the  right  of  the  seller  to  regard  the 
contract  of  sale  as  complete,  and  completely  performed  on  his 
part,  without  any  regard  to  the  question  whether  the  title  to 
the  goods  has  passed  to  the  purchaser  as  upon  an  actual  recep- 
tion of  the  goods  by  him.  If  this  be  so,  the  case  of  the  com- 
monwealth falls  to  the  ground,  even  upon  the  most  critical 
consideration  of  the  contract  between  the  parties,  regarded  as 
a  contract  for  civil  purposes  only. 

The  duties  which  lie  intermediate  between  those  of  the  seller 
and  those  of  the  purchaser  are  those  only  which  pei^tain  to,  and 
are  to  be  performed  by,  the  carrier.  These,  as  we  have  before 
seen,  are  the  ordinary  duties  of  carriage  and  delivery,  with  the 
additional  duty  of  receiving  the  price  from  the  purchaser,  and 
transmitting  it  to  the  seller.  The  only  decided  case  to  which 
we  have  been  referred  which  presents  the  effect  of  an  order 
C.  O.  D.  to  a  carrier,  is  Higgins  v.  Muri*ay,  73  N.  Y.  252.  There 
the  defendant  employed  the  plaintiff  to  manufacture  for  him  a 
set  of  circus  tents.  When  they  were  finished,  the  plaintiff 
shipped  them  to  the  defendant  C.  O.  D.,  and  they  were  de- 
stroyed by  fii'e  on  the  route.  It  was  held  that  the  defendant, 
who  was  the  purchaser,  should  bear  the  loss ;  that  the  plaintiff 
had  a  lien  on  the  tents  for  the  value  of  his  labor  and  materials, 
and  his  retaining  his  lien  by  shipping  them  C.  O.  D.  was  not 
inconsistent  with,  and  did  not  affect  his  right  to  enforce  the 
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defendant's  liability.  In  the  course  of  the  opinion  Chief  Jus- 
tice Church  said :  "  Suppose,  in  this  case,  that  the  defendant 
had  refused  to  accept  a  delivery  of  the  tent,  his  liability  would 
have  been  the  same,  although  the  title  was  not  in  him.  The 
plaintiff  had  a  lien  upon  the  article  for  the  value  of  his  labor 
and  materials,  which  was  good  as  long  as  he  retained  posses- 
sion      Retaining  the  lien  was  not  inconsistent  with  his 

right  to  enforce  the  liability  for  which  this  action  was  brought. 
That  liability  was  complete  when  the  request  to  ship  waa  made 
by  the  defendant,  and  was  not  affected  by  complying  with  the 
request,  nor  by  retaining  the  lien  the  same  as  when  the  request 
was  made.  As  the  article  was  shipped  at  the  request  of  and 
for  the  benefit  of  the  defendant,  (assuming  that  it  was  done  in 
accordance  with  the  directions,)  it  follows  that  it  was  at  his 
risk,  and  could  not  impair  the  right  of  the  plaintiff  to  recover 
for  the  amount  due  him  upon  the  performance  of  his  contract. 
....  As  before  stated,  the  point  as  to  who  had  the  title  is 
not  decisive.  It  may  be  admitted  that  the  plaintiff  retained 
the  title  as  security  for  the  debt,  and  yet  the  defendant  was  lia- 
ble for  the  debt  in  a  proper  personal  action."  It  seems  to  us 
this  reasoning  is  perfectly  sound.  Practically,  it  was  rtiled  that 
the  effect  of  the  order  C.  O.  D.  was  simply  the  retention  of  the 
seller's  lien,  and  that  such  retention  of  lien  is  not  inconsistent 
with  a  right  of  recovery  for  the  price  of  the  article,  though,  in 
point  of  fact,  it  is  not  delivered  to  the  purchaser.  In  other 
words,  the  literal  state  of  the  title  is  not  decisive  of  the  ques- 
tion of  liability  of  the  purchaser,  and  he  may  be  compelled  to 
pay  for  the  article,  though  he  never  received  it  into  his  actual 
possession.  The  Chief  Justice  propounds  the  very  question 
suggested  heretofore,  of  a  refusal  by  the  purchaser  to  accept 
the  article,  and  holds  that  his  liability  would  be  the  same, 
though  the  title  was  not  in  him. 

In  Hutchinson  on  Carriers,  at  §  389,  the  writer  thus  states  the 
position  and  duty  of  the  carrier :  "  The  carrier  who  accepts  the 
goods  with  such  instructions  [C.  O.  D.]  undertakes  that  they 
shall  not  be  delivered  unless  the  condition  of  payment  be  com- 
plied with,  and  becomes  the  agent  of  the  shipper  of  the  goods 
to  receive  such  payment.  He  therefore  undertakes,  in  addition 
to  his  duties  as  carrier,  to  collect  for  the  consignor  the  price  of 
his  goods."     And  again,  in  §  390 :  "  When  the  goods  are  so 
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received,  the  carrier  is  held  to  a  strict  compliance  with  such 
instructions ;  and,  if  the  goods  are  delivered  without  an  exac- 
tion from  the  consignee  of  the  amount  which  the  carrier  is  in- 
structed to  collect,  he  becomes  liable  to  the  consignor  for  it." 
This  is  certainly  a  correct  statement  of  the  position  and  liability 
of  the  carrier.  He  becomes  subject  to  an  added  duty,  that  of 
collection ;  and,  if  he  fails  to  perform  it,  he  is  liable  to  the 
seller  for  the  price  of  the  goods.  We  have  searched  in  vain 
for  any  text-writer's  statement,  or  any  decision,  to  the  effect 
that  in  such  case  no  title  passes  to  the  purchaser.  We  feel 
well  assured  none  such  can  be  found.  But,  if  this  be  so,  the 
whole  theory  that  the  title  does  not  pass  if  the  money  is  not 
paid  falls,  and  the  true  legal  status  of  the  parties  results,  that 
tiie  seller  has  a  remedy  for  the  price  of  his  goods  against  the 
carrier.  In  other  words,  an  order  from  a  seller  to  a  carrier  to 
collect  on  delivery,  accepted  by  the  canier,  creates  a  contract 
between  the  seller  and  the  carrier,  for  a  breach  of  which  by  the 
carrier  the  seller  may  recover  the  price  from  him.  So  far  as 
the  seller  and  purchaser  are  concerned,  the  latter  is  liable, 
whether  he  takes  the  goods  from  the  carrier  or  not,  and  the 
order  itself  is  a  mere  provision  for  the  retention  of  the  seller's 
lien.  While,  if  the  goods  are  not  delivered  to  the  purchaser  by 
the  carrier,  the  title  does  not  pass,  that  circumstance  does  not 
affect  the  character  of  the  transaction  as  a  sale ;  and  the  right 
of  the  seller  to  recover  the  price  from  the  purchaser,  if  he  re- 
fuse to  take  them,  is  as  complete  as  if  he  had  taken  them,  and 
not  paid  for  them. 

Thus  far  we  have  regarded  the  transaction  between  the  par- 
ties in  its  aspect  as  a  civil  contract  only ;  but,  when  viewed  in 
its  aspect  as  the  source  of  a  criminal  prosecution,  the  transac- 
tion becomes  much  more  clear  of  doubt.  It  is  manifest,  that 
when  the  purchaser  ordered  the  goods  to  be  sent  to  him  C.  O.  D., 
he  constituted  the  carrier  his  agent,  both  to  receive  the  goods 
from  the  seller,  and  to  transmit  the  price  to  the  seller.  When, 
therefore,  the  goods  were  delivered  to  the  carrier  at  Pittsburgh 
for  the  purpose  of  transportation,  the  duty  of  the  seller  was 
performed,  as  we  have  already  seen,  so  far  as  he  and  the  pur- 
chaser were  concerned,  and  as  between  them  the  transaction 
was  complete.  The  duty  of  transportation  devolved  upon  the 
carrier,  and  for  this  he  was,  in  one  sense,  the  agent  of  the 
Vol.  cxxx— 11 
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seller,  as  well  as  of  the  purchaser ;  but,  as  it  was  to  be  at  the 
expense  of  the  purchaser,  the  delivery  to  the  carrier  was  a  de- 
livery to  the  purchaser;  and  this  was  ruled  in  Garbracht's 
case.  The  injunction  to  the  carrier  to  collect  the  money  on  de- 
livery imposed  an  additional  duty  on  the  carrier,  which  the 
carrier  was,  of  course,  bound  to  discharge.  This  arrangement 
was  a  matter  of  convenience,  both  to  the  purchaser  and  the  sel- 
ler, relative  to  the  payment  and  transmission  of  the  price ;  but 
that  is  all.  To  convert  this  entirely  innocent  and  purely  civil 
convention  respecting  the  mode  of  collecting  the  price  of  the 
goods,  into  a  crime,  is  in  our  judgment,  a  grave  perversion  of 
the  criminal  law,  to  which  we  cannot  assent.  As  a  matter  of 
course,  there  is  an  utter  absence  of  any  criminal  intent  in  the 
case.  The  defendant  had  a  license.  The  sale  was  made  at  his 
place  of  business,  and  both  the  sale  and  delivery  were  com- 
pleted within  the  territory  covered  by  the  license.  If,  now, 
a  criminal  character  is  to  be  given  to  the  transaction,  it  must 
be  done  by  means  of  a  technical  inference  that  the  title  did 
not  pass  until  the  money  was  paid ;  and  thus  that  the  place  of 
sale,  which  in  point  of  fact  was  in  Allegheny  county,  was 
changed  to  Mercer  county,  where  no  sale  was  made.  Even 
granting  that,  in  order  to  conserve  the  vendor's  lien,  such  a 
technical  inference  would  be  justified  for  the  purposes  of  a 
civil  contract,  it  by  no  means  foUows  that  the  plain  facts  of  the 
case  must  be  clothed  with  a  criminal  consequence  on  that  ac- 
count. So  far  as  the  criminal  law  is  concerned,  it  is  only  an 
actual  sale  without  license  that  is  prohibited.  But  there  was 
no  such  sale,  because  all  the  essential  facts  which  constituted 
the  sale  transpired  in  Allegheny  county  where  the  defendant's 
license  was  operative.  The  carrier,  being  the  agent  of  the  pur- 
chaser to  receive  the  goods,  does  receive  them  from  the  seller 
in  Allegheny  county,  and  the  delivery  to  him  for  the  purpose 
of  transportation  was  a  delivery  to  the  purchaser.  This  is  the 
legal,  and  certainly  the  common,  understanding  of  a  sale.  The 
statute,  being  criminal,  must  be  strictly  construed ;  and  only 
those  acts  which  are  plainly  within  its  meaning,  according  to 
the  common  understanding  of  men,  can  be  regarded  as  prohib- 
ited criminal  acts.  We  cannot  consider,  therefore,  that  a  mert 
undertaking  on  the  part  of  the  carrier  to  collect  the  price  of 
the  goods  at  the  time  of  his  delivery  to  the  purchaser,  though 
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tie  payment  of  the  price  be  a  condition  of  the  delivery,  can 
suflBce  to  convert  the  seller's  delivery  to  the  carrier  for  trans- 
portation and  collection  into  a  crime.  We  therefore  hold  that 
the  sales  made  by  the  defendant  upon  orders  C.  O.  D.  received 
from  the  purchasers,  were  not  in  violation  of  the  criminal  stat- 
ute against  sales  without  license,  and  the  conviction  and  sen- 
tence«'in  the  court  below  must  be  set  aside. 

The  judgment  of  the  Court  of  Quarter  Sessions  is 
reversed,  and  the  defendant  is  discharged  from 
his  recognizance  upon  this  indictment. 

Opinion  dissentinq,  Mb.  Justice  Whjjams  : 
At  the  license  term  of  the  Court  of  Quarter  Sessions  for  the 
county  of  Mercer  in  1888,  all  applications  from  the  borough  of 
Mercer  were  refused.  Within  a  few  days  after  such  refusal, 
the  defendant,  who  holds  a  license  authorizing  sales  by  the 
quart  and  larger  measure  in  the  city  of  Pittsburgh,  went  to 
Mercer,  and  gave  public  notice  through  the  local  papers,  and 
by  circulars  distributed  from  house  to  house,  that  he  would 
supply  the  people  of  that  region  with  liquors  by  the  quart  and 
upwards  by  express,  C.  O.  D.  A  trade  sprang  up  at  once,  which 
soon  reached  such  dimensions  as  to  attract  public  notice.  The 
constable  of  Mercer  returned  the  defendant  as  engaged  in  the 
sale  of  liquors  in  his  borough  without  a  license.  He  was  in- 
dicted by  the  grand  jury,  tried,  convicted,  and  sentenced.  He 
comes  now  into  this  court  asking  to  be  relieved  from  the  con- 
viction and  sentence,  alleging  that  his  sales  made  in  Mercer, 
C.  O.  D.,  were  lawfully  made  under  his  license  in  Allegheny 
county,  and  that  the  action  of  the  authorities  of  Mercer  county 
was  an  unlawful  interference  with  a  legitimate  business  enter- 
prise. If  this  is  true,  whatever  we  may  think  of  his  business 
methods,  we  ought  to  relieve  him  from  an  improper  conviction. 
If  it  is  not  true,  the  circumstances  under  which  these  sales  were 
made,  and  the  evident  purpose  to  disregard  public  sentiment 
and  the  action  of  the  court  upon  the  subject  of  licenses,  are 
reasons  why  the  sentence  should  be  rigidly  enforced.  Let  us 
inquire,  therefore,  what  the  license  granted  by  the  courts  of  Al- 
legheny county  authorized  him  to  do. 

His  application  was  for  license  to  sell  by  the  quart  and  larger 
measure  at  a  place  named  by  him  in  the  city  of  Pittsburgh. 
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When  the  application  was  granted,  it  authorized  him  to  sell  at 
the  place  named  and  by  the  measure  indicated  in  his  petition, 
subject  to  all  the  limitations  and  restrictions  imposed  by  law 
upon  the  traffic  in  intoxicating  liquors.  It  did  not  authorize 
him  to  sell  at  any  other  place,  or  in  any  other  manner.  He  has 
no  right  to  sell  and  deliver  liquor  by  the  quart  to  a  minor  or  a 
lunatic,  or  to  one  visibly  afifected  by  drink.  He  need  not  ask 
whether  the  customer  who  presents  himself  at  his  store  lives  in 
Allegheny  county ;  but  he  is  bound  to  take  notice  of  his  con- 
dition, if  the  liquor  for  which  he  applies  is  to  be  delivered  into 
his  hands  at  the  time  of  sale.  Such  sales  are  in  no  sense  sales 
at  wholesale  or  to  the  trade,  but  they  are  sales  at  retail  for  in- 
dividual consumption.  The  defendant  could  lawfully  sell  to 
the  trade  or  to  individual  customers,  and  make  delivery  at  the 
time,  or  through  a  common  carrier,  subject  to  the  restrictions 
to  which  we  have  referred,  but  his  sales  must  be  made  at  his 
store. 

This  will  be  rendered  more  apparent  if  we  glance  at  the  pro- 
visions of  the  license  law.  It  is  well  settled  that  a  license 
is  a  personal  privilege,  granted  in  part,  at  least,  in  view  of 
the  fitness  of  the  applicant  to  be  intiiisted  with  it.  He  is 
required  to  be  a  citizen.  He  must  be  a  man  of  temperate 
habits,  that  his  business  may  have  sober  and  intelligent  super- 
vision. He  must  be  a  man  of  good  moi-al  character,  affording 
thereby  assurance  that  his  sales  shall  be  conducted  with  good 
faith  towards  the  law  and  the  public.  The  possession  of  these 
qualifications  must  be  certified  to  by  not  less  than  twelve  of  his 
neighbors.  He  must  give  notice  of  his  application,  so  that  the 
fact  may  be  known,  and  an  opportunity  offered  for  any  one  to 
object  who  may  desire  to  do  so.  He  must  give  a  bond  in  the 
sum  of  12,000,  with  two  sufficient  sureties,  conditioned  that  he 
will  faithfully  observe  all  the  requirements  of  the  liquor  laws. 
In  addition  to  these  personal  qualifications,  he  must  have  a 
place  of  business.  This  must  be  rated  and  returned  in  the 
same  manner  that  merchants  are  rated  and  returned  for  mer- 
cantile taxes;  and,  when  his  license  is  granted,  it  must  be 
framed  under  glass,  and  conspicuously  displayed  in  his  place 
of  business,  before  he  begins  to  make  sales.  The  purpose  of 
these  provisions  is  evident.  It  is  to  grant  licenses  only  to 
suitable  persons,  to  conduct  business  at  suitable  places,  and  to 
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secure  an  honest  compliance  with  the  laws.  If,  notwithstand- 
ing all  this  precaution,  the  dealer  sells  to  persons  of  a  prohibit- 
ed class,  or  on  prohibited  days,  or  at  any  other  place  than  that 
named  in  his  license,  penalties  are  provided  by  way  of  punish- 
ment, and,  his  unfitness  to  be  trusted  being  thus  made  appar- 
ent, his  license  may  be  revoked.  It  is  very  clear  that  the 
defendant's  license  could  not  authorize  him  to  sell  and  deliver 
by  the  quart  or  gallon  to  minors,  or  other  members  of  the  pro-, 
hibited  classes,  or  to  any  person  at  any  other  place  than  his 
store  in  the  city  of  Pittsburgh. 

Let  us  now  inquire  what  he  did  in  Mercer  county.  He 
went  there,  and  offered  to  supply  the  people  with  drink,  not 
by  opening  a  saloon,  and  delivering  it  over  the  counter  or  bar, 
but  by  delivering  at  their  houses,  shops,  or  stores  by  an  agent 
to  whom  payment  could  be  made,  and  by  whom  the  bottles  or 
package  would  be  delivered.  In  consequence,  he  received 
orders  from  individuals  in  Mercer,  put  up  the  bottle  or  bottles 
in  a  package,  marked  it  ^^  glass  "  or  ^^  medicine,"  and  sent  it 
with  the  bill  by  the  carrier,  marked  "  C.  O.  D."  The  express 
company  carried  the  package,  collected  the  money,  if  it  was 
paid  promptly  by  the  consignee,  and  delivered  the  package. 
What  is  the  legal  effect  of  such  a  sale  ?  If  the  defendant  had 
taken  the  bottles  to  Mercer  in  person,  and  delivered  them  on 
receipt  of  the  price,  no  one  could  be  found  to  doubt  that  his 
sale  was  made  where  he  took  his  money  and  delivered  his 
goods.  If  he  had  sent  a  clerk  from  his  store  to  do  the  business 
for  him  in  the  same  manner,  the  character  of  the  transaction 
would  be  equally  free  from  doubt.  Instead  of  sending  his 
clerk,  he  employed  the  carrier  to  collect  the  bill  and  deliver 
the  package  for  him ;  and  the  carrier  became  his  agent  for  col- 
lection and  delivery  as  truly  as  his  clerk  would  have  been. 
The  duty  of  the  carrier,  as  such,  ended  with  the  transportation 
of  the  package.  Its  undertaking  to  collect  the  price  and  make 
delivery  of  the  article  was  outside  the  functions  of  a  carrier, 
and  made  it  the  agent  or  factor  of  the  consignor  for  that  pur- 
pose. The  transaction,  taken  together,  was,  both  on  principle 
and  authority,  a  sale  and  delivery  at  Mercer,  and  not  at  Pitts- 
burgh. 

The  duty  of  a  common  carrier  is  to  carry  for  all  who  come : 
Angell  on  Carriers,  §  67  ;  Hutchinson  on  Carriers,  §§  47,  48 ; 
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and  his  duty  does  not  extend  beyond  the  carriage  and  its  ne- 
cessary incidents.  If  he  accepts  for  carriage  a  package  with 
directions  not  to  deliver  it  to  the  consignee  except  on  payment 
of  the  price,  he  will  doubtless  be  liable  for  its  value  if  he  dis- 
regards the  directions,  because  of  the  contract  implied  from  his 
acceptance  of  the  package  so  marked.  If  unwilling  to  under- 
take the  additional  duty,  the  carrier  has  the  right  to  decline 
the  package.  If  willing  to  undertake  it,  he  does  so,  not  as  a 
carrier,  but  under  the  direction,  and  as  the  agent,  of  the  con- 
signor. He  transports  the  package  as  a  carrier,  and  collects  the 
price,  and  on  receipt  thereof  makes  delivery,  as  the  vendor's 
agent.  The  title  remains  in  the  vendor  until  the  delivery  is 
made,  and  if  payment  is  not  made  to  the  agent,  the  package 
is  returned  to  the  vendor.  The  rule  in  regard  to  goods  sent 
C.  O.  D.  is  very  clearly  stated  in  Hutchinson  on  Carriers,  §  389, 
as  follows :  "  Goods  are  frequently  sent,  especially  by  the  ex- 
press carrier,  with  instructions  not  to  deliver  them  until  they 
are  paid  for.  In  such  cases  it  is  understood  that  the  payment 
of  the  price  and  the  delivery  of  the  goods  are  to  be  concurrent 
acts.  The  carrier  who  accepts  the  goods  with  such  instruc- 
tions, undertakes  that  they  shall  not  be  delivered  unless  the 
condition  of  payment  be  complied  with,  and  becomes  the  agent 
of  the  shipper  of  the  goods  to  receive  such  payment.  He 
therefore  undertakes,  in  addition  to  his  duties  as  carrier,  to 
collect  for  the  consignor  the  price  of  the  goods." 

In  our  own  state  the  precise  question  does  not  seem  to  have 
arisen,  but  there  are  several  cases  in  which  the  principle  has 
been  clearly  recognized.  In  Harrington  v.  McShane,  2  W.  443, 
the  owners  of  a  steamboat  received  flour  from  the  plaintiff  to 
cany  to  Louisville,  and  to  sell,  and  return  the  proceeds.  The 
flour  was  transported  to  Louisville,  sold,  and  the  proceeds,  to- 
gether with  all  the  papers  and  effects  belonging  to  the  boat, 
were  burned  during  the  return  voyage  in  a  fire  that  consumed 
the  boat.  An  action  was  brought  to  recover  the  proceeds  of 
the  flour.  This  court  held  that  as  to  the  sale  of  the  flour  the 
defendants  were  the  agents  of  the  consignors ;  but  that  as  to 
the  transportation,  both  of  the  flour  and  the  money,  they  were 
carriers,  and  they  were  accordingly  liable  for  the  loss  of  the 
money.  In  Taylor  v.  Wells,  3  W.  65,  the  question  of  the  car- 
rier's liability  was  raised  on  a  somewhat  different  state  of  facts. 
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Flour  was  shipped  by  steamboat  to  a  point  of  destination  in 
the  usual  manner.  The  captain  undertook  to  make  sale  of  it, 
and  bring  back  the  price.  The  flour  was  carried,  sold  by  the 
captain,  and  the  money  received  by  him.  He  never  accounted 
for  it.  Suit  was  brought  against  the  owners  of  the  boat,  but  it 
was  held  that  they  had  performed  their  contract  as  carriers, 
and  that  the  sale  of  the  flour  and  receipt  of  the  money  by  the 
oaptain  was  done  as  the  agent  of  the  shipper.  The  remedy  of 
the  plaintiff  was  therefore  against  his  agent,  and  not  against 
the  carrier.  The  same  principle  was  involved  in  Penna.  Rail- 
road Co.  V.  Stern,  119  Pa.  24.  The  carrier  undertook  to  obtain 
an  acceptance  of  a  draft  for  the  price  before  the  delivery  of  the 
goods,  but  delivered  them  without  doing  so.  The  carrier  was 
held  liable  for  the  goods  to  the  consignor,  this  court  saying, 
through  the  present  Chief  Justice:  "The  title  to  the  property 
I'emained  in  the  consignors  until  delivery  in  accordance  witli 
the  conditions."  In  State  v.  O'Neil  (Vt.),  2  Atl.  Rep.  586,  it 
is  held  that  "  an  express  company  carrying  goods  on  order  of 
the  seller  to  deliver  to  purchasers  C.  O.  D.  is  the  agent  of  the 
seller,  and  title  does  not  pass  until  after  the  performance  of 
conditions  precedent,  viz.,  delivery  and  payment."  The  only 
case  appearing  to  hold  a  contrary  dottrine  which  has  been 
brought  to  our  attention  is  Higgins  v.  Murray,  73  N.  Y,  263. 
In  that  case  tents  had  been  manufactured  for,  and  upon  the 
direction  of,  a  customer ;  and  when  completed,  ready  for  de- 
hvery,  he  was  notified  of  the  fact.  At  his  direction,  they  were 
sent  to  him  C.  O.  D.,  and  were  desti'oyed  on  the  journey.  He 
was  held  liable  to  the  manufacturer,  notwithstanding  their  loss 
on  the  journey,  because  the  price  should  have  been  paid  when 
the  work  was  finished,  and  he  notified  of  the  fact.  The  ground 
of  liability  ia  thus  stated  by  Church,  C.  J. ;  "  If  the  article 
had  burned  duiing  the  progress  of  construction,  it  is  clear  that 
no  action  would  lie,  for  the  reason  that  the  contract  was  an 
entirety,  and,  until  performed,  no  liability  would  exist.  And 
this  rule,  I  apprehend,  would  apply  when  the  conti^act  is  to 

make  and  deliver  at  a  particular  place But  when  the 

contract  is  fully  performed,  both  as  it  respects  the  character  of 
the  article  and  the  delivery  at  the  place  agreed  upon  or  implied, 
and  the  defendant  is  notified,  or  if  a  specific  time  is  fixed,  and 
the  contract  is  performed  within  that  time,  upon  general  prin- 
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ciples  I  am  unable  to  perceive  why  the  party  making  such  a 
contract  is  not  liable."  This  case  is  not  authority,  therefore, 
for  the  doctrine  advanced  by  the  defendant  in  error,  but  turned 
upon  another  question,  viz.,  the  right  of  a  manufacturer  to 
payment  when  he  has  completed  the  article  contracted  for  by 
his  customer.  The  rule  on  that  subject  is  well  stated  in  Bal- 
lentine  v.  Robinson,  46  Pa.  177 :  "  When  the  manufacturer  of 
an  article  ordered  has  completed  it,  and,  upon  notice  of  its 
completion,  the  buyer  refuses  or  neglects  to  pay  for  it  and  take 
it,  the  maker  may  sue  for  its  value,  and  the  measure  of  dam- 
ages is  the  contract  price."  The  manufacturer  does  not  lose 
his  right  to  sue  upon  his  contract  because,  at  the  request  of  his 
customer,  he  sends  the  goods  by  a  carrier  with  instructions  to 
collect  the  price ;  but,  if  his  contract  had  been  to  make  and 
deliver  at  a  place  named,  the  title  would  not  pass  until  delivery 
at  the  place  named :  1  Benj.  Sales,  334.  The  same  rule  was 
held,  in  relation  to  sales,  in  The  Venus,  8  Cranch  253,  in  which 
it  was  stated  in  these  words :  "  If  the  thing  agreed  to  be  sold 
is  to  be  sent  by  the  vendor  to  the  vendee,  it  is  necessary  to  the 
perfection  of  the  contract  that  it  should  be  delivered  to  the 
purchaser  or  his  agent."  Our  precise  question  arose  in  Massa- 
chusetts, in  Commonwealth  v.  Greenfield,  121  Mass.  40.  A 
dealer  in  liquors  was  licensed  to  sell  in  Pittsfield.  He  received 
an  order  for  twenty  dozen  bottles  of  lager  from  Lee.  He  car- 
ried the  bottles  to  his  customer  at  Lee,  and  delivered  them  to 
him  there.  When  indicted  for  the  sale,  he  set  up  his  license 
to  sell  at  Pittsfield,  and  alleged  that  setting  apart  the  bottles 
at  his  store  in  Pittsfield  completed  the  sale,  and  passed  the  title 
to  his  customer ;  but  the  court  held  otherwise,  saying :  "  The 

evidence, to  say  the  least,  warranted  the  inference  that 

the  defendant did  not  intend  to  part  with  the  title  un- 
til he  actually  delivered  the  goods  at  Lee,  according  to  the 
terms  of  the  order.  If  such  was  the  fact,  the  goods,  while  in 
the  wagon  of  the  seller,  remained  his  property  and  at  his  risk, 
and  the  sale  was  completed  at  Lee,  and  not  at  Pittsfield. 

Upon  this  brief  review  of  authorities,  we  conclude  that  the 
sales  made  by  the  defendant  were  made  at  Mercer  when  he 
delivered  the  liquor  sold,  and  not  at  his  store  in  Pittsburgh. 
It  remains  to  be  considered  whether  there  is  any  reason  why 
the  defendant  should  be  relieved  from  the  punishment  provided 
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by  law  for  selling  liquors  without  a  license.  Let  it  be  conceded 
that  he  supposed  he  had  a  right  to  make  sales  in  the  manner 
he  did,  yet  ignorance  of  the  law  excuses  no  man.  He  was 
bound  to  know  what  he  could,  and  what  he  could  not  do  under 
his  license.  It  is  said  the  liquor  laws  are  penal,  and  that  a  man 
is  not  made  a  criminal  without  a  criminal  intent.  This,  as  ap- 
plicable to  an  act  malum  in  se,  is  true ;  as  applicable  to  things 
that  are  mala  prohlbita,  merely,  it  is  not  true.  The  intent  is 
wholly  immaterial,  and  is  never  inquired  after.  It  is  the  act, 
no  matter  with  what  intent  done,  that  is  forbidden.  The  in- 
ternal revenue  laws  of  the  United  States  are  highly  penal,  but 
the  courts  inquire  only  after  the  act,  not  after  the  motive  or 
intent.  Did  the  defendant  sell  without  a  license?  Did  he 
omit  to  put  the  required  stamp  on  his  goods  ?  Did  he  fail  to 
cancel  tiie  stamps,  as  the  law  requires  ?  The  answer  to  these 
questions  ^ttles  his  guilt  or  innocence.  The  same  thing  is 
true  in  this  case.  The  law  under  which  the  defendant  held 
his  license  forbade  him  to  sell  outside  his  place  of  business. 
The  evidence  shows  that  he  made  sales,  not  only  outside  of  his 
store,  but  outside  the  county  of  Allegheny.  He  did  what  the 
law  clearly  said  he  should  not  do,  and  he  thereby  subjected 
himself  to  punishment. 

But,  if  an  evil  intent  was  necessary  to  justify  a  conviction, 
the  evidence  was  abundant  to  submit  to  the  jury  on  that  ques- 
tion. It  showed  the  defendant  leaving  his  place  of  business, 
and  the  county  in  which  it  was  located,  and  seeking  an  oppor- 
tunity to  make  sales  and  deliver  his  goods  in  the  county  of 
Mercer.  It  showed  that  his  visit  followed  at  once  upon  the 
refusal  by  the  court  of  Mercer  county  to  grant  licenses.  It 
showed  tliat,  through  the  newspapere  and  by  circulars  left  at 
every  door  in  the  borough  of  Mercer,  he  invited  orders,  and 
promised  to  fill  them,  delivering  the  drink  to  the  consumer  at 
his  house  or  shop  or  store  on  payment  of  the  price  and  the 
costs  of  transportation.  It  showed  that  to  avoid  notice,  and 
divert  attention  from  the  character  and  extent  of  this  traflSc, 
he  caused  the  packages,  in  which  the  bottle  or  bottles  sent  to 
his  customers  were  wrapped,  to  be  marked  "medicine"  or 
"glass.'*  From  these  facts  the  jury  would  have  been  justified 
in  finding  that  he  knew  that  his  sales  were  not  authorized  by 
his  Allegheny  countv  license,  and  that  he  intended  to  violate 
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the  law  for  the  sake  of  the  profits  which  the  refusal  of  licenses 
in  Mercer  opened  to  him.  But  this  was  not  necessary.  It  was 
enough  that  he  sold  and  delivered  liquors  in  Mercer  county 
without  a  license.  If  these  sales  were  made  to  minors,  or  to 
other  members  of  the  prohibited  classes,  he  might  be  prosecuted 
in  the  same  manner  as  though  he  had  delivered  the  liquors  to 
the  minor,  lunatic,  or  drunkard  with  his  own  hand.  He  is 
bound  to  know  to  whom  he  retails  by  the  quart.  The  law  re- 
quires it.  He  was  granted  his  license  upon  the  assurance  which 
his  certificate  of  temperate  habits  and  good  moral  character 
afforded,  that  he  would  give  attention  to  his  trade  and  conduct 
it  in  obedience  to  the  law.  He  has  no  right  to  break  faith  with 
the  law,  commit  his  business  to  his  shipping  clerk,  and  fill 
orders  for  liquors  at  retail,  in  small  packages,  for  consumption 
by  the  buyers,  without  knowing  their  age,  their  habits,  their 
sanity,  or  their  condition  when  the  sale  is  completed  by  the 
delivery  of  the  bottle  into  their  hands.  Sales  so  made  are 
ground  for  the  revocation  of  the  license  held  by  the  seller,  as 
well  as  for  conviction  of  the  offence  charged  in  the  indictment 
in  this  case.  For  the  reasons  now  given,  I  dissent  from  the 
judgment  in  this  case. 

Justices  Clabk  and  McCollum  concur  in  this  dissenting 
opinion. 


G.  H.  HOCKING  v.  HOWARD  INSURANCE  CO. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  COMMON  PLEA  8 
OF  SOMERSET  COUNTY. 

Argued  October  15, 1889— Decided  November  4, 1889. 
[To  be  reported.] 

(a)  A  policy  of  fire  insurance  provided  that  should  any  action  be  com- 
menced upon  the  policy  after  the  expimtion  of  twelve  months,  **  the 
lapse  of  time  sh^ll  be  taken  as  conclusive  evidence  against  the  validity 
of  such  claim,  any  statute  of  limitation  to  the  contrary  notwithstand- 
ing." 

(6)  Judgment  had  been  obtained  in  a  former  action  upon  the  policy,  be- 
tween the  same  parties  and  for  the  same  cause,  which  judgment  on  writ 
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ot  error  was  reversed  upon  the  ground  that  the  action,  having  been 
brought  within  sixty  days  after  submitting  the  proofs  of  loss,  was  pre- 
mature. 

1.  A  second  action  upon  the  policy,  commenced  more  than  twelve  months 
after  the  loss,  but  within  twelve  months  after  the  judgment  of  revei-sal, 
was  not  within  the  purview  of  §  2,  act  of  March  27,  1713,  1  Sm.  L.  76, 
limiting  the  time  of  bringing  a  second  action  after  the  reversal  of  a 
first. 

2.  The  limiting  condition  of  the  policy  was  not  waived  by  the  fact  that 
the  issue  upon  which  the  former  judgment  was  reversed  was  not  raised 
in  the  pleadings  in  that  case  when  it  should  haver  been,  so  as  to  permit 
the  plaintiff  to  discontinue  and  bring  a  new  action  within  the  twelve 
months. 

8.  The  rule  that  any  act  which  tends  to  mislead  the  plaintiff  will  be  held 
to  be  a  waiver  of  such  a  condition,  will  not  apply  with  the  same  strict- 
ness after  suit  has  been  brought  and  the  parties  are  dealing  at  anx^t 
length,  when  more  positive  evidence  of  actual  misleading  will  be  neces- 
sary to  create  an  estoppel. 

4.  Nor  will  the  facts  that  in  the  former  action  the  sufficiency  of  the  proofs 
of  loss  was  denied  by  the  defendant  and  not  established  until  the  decis- 
ion of  the  cause,  and  that  the  second  action  was  brought  within  a  year 
from  that  decision,  relieve  the  plaintiff  from  the  limitation  provided  in 
the  contract. 

Before  'Paxson,  C.  J.,  Sterbbtt,  Green,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  94  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  167 
December  Term  1887,  C.  P. 

On  November  21, 1887,  George  H.  Hocking  brought  assump- 
sit against  the  Howard  Insurance  Company  of  New  York,  to 
recover  upon  a  policy  of  insurance  for  $2,000  against  loss  and 
damage  by  fire,  dated  March  24,  1884,  for  a  certain  building 
and  contents  in  Meyersdale.  The  defendant  pleaded  non- 
assumpsit. 

At  the  trial  on  December  21,  1888,  the  plaintiflE  put  in  evi- 
dence the  policy  of  insurance  upon  which  suit  was  brought. 
This  policy  provided  that  the  loss  should  be  payable  sixty  days 
after  the  same  was  ascertained  to  be  within  the  terms  of  the 
policy  and  satisfactory  proofs  thereof  were  received,  and  it 
contained,  inter  alia,  the  following  condition  : 

"  10.  This  company  hereby  limits  its  liability  under  this  pol- 
icy, and  it  is  hereby  expressly  provided,  that  no  suit  or  action 
against  this  company,  for  the  recovery  of  any  claim  by  virtue 
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of  this  policy,  shall  be  sustainable  in  any  court  of  law  or  chan* 
eery,  until  after  an  appraisal  shall  have  been  obtained,  fixing 
the  amount  of  such  claim  in  the  manner  above  provided,  nor 
unless  such  suit  or  action  shall  be  commenced  within  twelve 
months  next  after  the  fire  shall  have  occurred ;  and  should  any 
suit  or  action  be  commenced  against  this  company  after  the  ex- 
piration of  the  aforesaid  twelve  months,  the  lapse  of  time  shall 
be  taken  and  deemed  as  conclusive  evidence  against  the  validity 
of  such  claim,  any  statute  of  limitation  to  the  contrary  notwith- 
standing." 

The  plaintiff  then  followed  by  putting  in  evidence  the  notice 
of  loss  and  the  proofs  of  loss,  submitted  to  the  company  on 
March  28, 1885,  shovring  the  total  destruction  by  fire  of  the 
property  insured  on  the  night  of  December  4, 1884.  The  value 
of  the  property  destroyed  was  also  shown.  The  plaintiff  then 
put  in  evidence  the  record  of  the  case  of  George  H.  Hocking 
V.  Howard  Insurance  Company  of  New  York,  to  No.  66  Sep- 
tember Term  1885,  C.  P.  This  record  showed  that  on  April  17, 
1885,  a  summons  was  issued  in  a  suit  for  the  same  loss  upon  the 
same  policy ;  that  an  alias  writ  issued  June  1,  1885 ;  that  on 
October  8,  1886,  a  verdict  was  rendered  for  the  plaintiff  for 
$2,201.32 ;  that  judgment  vras  entered  on  the  verdict  on  No- 
vember 30, 1886,  and  that,  on  writ  of  error  to  the  Supreme 
Court  to  No.  173  January  Term  1887,  the  judgment  was  re- 
versed by  opinion  fil^d  March  7,  1887,  Clabk,  J.:  Howard 
Ins.  Co.  V.  Hocking,  115  Pa.  416.     The  plaintiff  then  rested. 

The  defendant  company  offered  no  testimony,  but  requested 
the  court  to  instruct  the  jury : 

1.  That  this  action  was  not  brought  within  the  time  required 
by  the  terms  and  conditions  of  the  policy  on  which  it  was  found- 
ed, and  the  verdict  must  be  for  the  defendant.^ 

The  court,  Baeb,  P.  J.,  reserving  the  question  of  law  raised 
by  the  defendant's  point,  instructed  the  jury  that  "  the  com- 
pany having  insured  the  property  for  $2,000,  and  having  also 
had  notice  of  total  loss,  and  the  evidence  being  that  the  property 
was  worth  more  than  the  face  of  the  policy,  and  there  being  no 
question  as  to  the  time  of  the  maturity  of  the  insurance,  it  will 
be  your  duty  to  give  a  verdict  for  the  plaintiff  for  $2,428,  the 
face  of  the  policy  with  interest." 

The  jury  returned  a  verdict  as  directed,  when  the  defendant 


Digitized  by  LjOOQIC 


HOCKING  V.  INSURANCE  CO.  173 

Opinion  of  Court  below. 

moved  the  court  to  enter  judgment  for  the  defendant,  non  ob- 
stante veredicto,  on  the  question  of  law  reserved.* 

On  March  9,  1889,  the  court  Baer,  P.  J.,  filed  the  following 
opinion : 

On  December  21, 1888,  the  jury  returned  a  verdict  for  the 
plaintiff  for  $2,428.  The  defendant's  counsel  submitted  a 
point ;  "  that  this  action  was  not  brought  within  the  time  re- 
quired by  the  terms  and  conditions  of  the  policy  on  which  it 
is  founded,  and  the  verdict  must  be  for  the  defendant."  The 
defendant  moved  for  judgment  non  obstante  veredicto.  The 
evidence  at  the  trial  was  undisputed  as  to  the  merits  of  the 
cause,  and  no  question  on  defence  was  raised,  except  that  indi- 
cated by  the  point. 

A  previous  suit  for  the  same  alleged  cause  of  action  had 
been  instituted  on  April  17,  1886,  returned  tarde  venit,  and 
followed  by  an  alias  summons  on  June  1,  1885.  The  issues 
joined  were  on  the  pleas  of  non-assumpsit,  payment  with  leave, 
and  set-off,  accompanied  with  notice  of  special  matter,  alleg- 
ing :  (1)  Misrepresentation  as  to  ownership ;  (2)  Excessive 
loss  clainfed  of  $295 ;  (8)  Failure  to  make  proofs  of  loss  as 
required  by  the  terms  of  the  policy ;  that  the  fire  occurred  on 
December  4, 1884,  and  proofe  of  loss  were  filed  on  March  28, 
1885.  The  a£5davit  of  defence  set  forth:  (1)  Misrepresenta- 
tion as*  to  ownership ;  (2)  That  the  claim  of  loss  was  excessive 
Igr  $295 ;  (3)  That  proof  of  the  alleged  loss  was  not  made  as 
required  by  the  policy ;  that  the  fire  occurred  on  December  4, 
1884,  and  proofs  of  loss  were  not  made  until  March  28,  1885 ; 
nor  did  plaintiff  state  how  the  fire  originated. 

The  question  that  there  was  no  cause  of  action  was  not 
raised  until  the  points  were  submitted.  The  point  then  sub- 
mitted was,  substantially,  that  the  right  of  action  had  not  yet 
accrued,  as  under  the  policy  the  defendant  company  had  sixty 
days  after  proof  of  loss  within  which  to  pay. 

It  is  not  denied  that  the  defendant  company  had  sixty  days 
under  the  terms  of  the  policy,  after  proof  of  loss,  etc.,  to  make 
payment ;  and  it  is  good  law  that  a  cause  of  action  must  exist 
before  suit  brought,  and  that  it  does  not  accrue  until  such  a 
state  of  things  exists  as  will  enable  a  suit  to  be  maintained. 
The  fire  caused  a  total  loss,  and  immediate  notice  was  given 
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after  the  fire,  which  occurred  December  4,  1884 ;  proofs  of  loss 
were  furnished  March  28, 1885.  The  court  below,  when  the 
cause  was  tried,  looked  at  the  face  of  the  pleadings,  the  aflB- 
davit  of  defence  filed,  observed  the  manner  of  the  trial  up  to 
the  time  of  submitting  points,  considered  the  evidence,  and, 
regarding  its  own  rules  of  pleading  as  it  understood  them, 
thought  the  condition  precedent,  which  required  the  plaintiff 
to  wait  sixty  days  after  proof  of  loss  before  suing,  was  waived, 
and  therefore  held,  amongst  other  things,  that  the  suit  was  not 
premature. 

Our  rules  of  pleading,  at  §  171,  provide,  "  that  in  actions  of 
assumpsit  the  plea  of  non-assumpsit  shall  operate  only  as  a  de- 
nial in  fact  of  the  express  contract  or  promise  alleged,  or  of 
the  matters  of  fact  from  which  the  contract  or  promise  may  be 
implied  by  law,  and  all  other  defences  must  be  specially  plead- 
ed." We  are  aware  that  the  courts  hold  that  the  effect  of  a 
plea  of  non-assumpsit  is  to  put  the  plaintiff  to  proof  of  his 
whole  case,  and  entitles  the  defendant  to  give  in  evidence  any- 
thing which  shows  that  at  the  time  the  action  was  commenced, 
the  plaintiff,  ex  aequo  et  bono,  should  not  recover.  It  then 
seemed  to  us  on  the  face  of  the  pleadings,  affidavit,  evidence 
and  manner  of  trial,  that  nothing  appeared  which,  ex  aequo  et 
bono,  should  relieve  the  defendant. 

On  removal  to  the  Supreme  Court  this  court  was  reversed  on 
the  sole  ground  that  the  action  was  premature.  The  rulings 
on  the  real  merits  were,  it  seems,  sustained.  Whether,  if  the 
court  above  had  their  attention  called  to  the  matters  herein 
suggested,  the  ruling  would  be  the  same,  is  now  an  immaterial 
question.  Whether,  from  analogy  to  the  rules  that  require 
statutes  of  limitations  to  be  pleaded,  the  defence  that  the  ac- 
tion had  not  yet  accrued,  should,  after  the  plea  of  special  mat- 
ter had  been  filed,  also  have  been  pleaded,  or  deemed  waived, 
so  as  to  have  afforded  the  plaintiff  an  opportunity,  if  he  could, 
to  show  that  such  a  defence  was  avoided  by  a  waiver,  or,  if 
the  plea  were  deemed  fatal,  afford  him  an  opportunity  to  suffer 
a  nonsuit,  and  institute  a  new  suit  before  the  conventional  lim- 
itation fixed  by  the  policy  expired,  is  not  now  a  question.  A 
new  suit  was  brought  on  November  21, 1887,  less  than  a  year 
after  the  reversal  of  the  judgment,  but  more  than  a  year  from 
the  date  of  the  fire  ;  and  the  question  now  is,  was  this  second 
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suit  instituted  too  late,  by  reason  of  the  contractual  limitation 
of  the  policy?  The  reserved  point  denied  the  right  of  action, 
as  more  than  twelve  months  since  the  fire  had  expired. 

As  the  former  action  was  premature,  a  strict  construction  of 
the  contractual  limitation  would  warrant  an  affirmance.  The 
authorities  are  clear  that  such  a  limitation  in  a  contract  of  in- 
surance is  valid.  The  plaintiff,  however,  interposes  the  second 
section  of  the  act  of  March  27, 1713,  known  as  the  statute  of 
limitations,  which  provides  that,  if,  "  in  any  of  the  said  actions, 
or  suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be 

reversed  by  error, a  new  suit  may  be  brought  within  a 

year  after  such  judgment  reversed ; "  and  argues  that,  by  anal- 
ogy, a  case  arising  under  a  contractual  limitation  must  be  gov- 
erned by  the  same  principles  as  apply  in  cases  of  limitation  by 
statute.  As  against  this  view  the  defendant  argues,  that  as  the 
plaintiff  had  no  cause  of  action  when  the  first  suit  was  brought, 
he  is  not  within  the  equity  of  the  statute,  even  if  the  limitation 
now  set  up  were  by  statute  and  not  by  contract.  A  limitation 
by  statute  is  arbitrary  and  peremptory,  admitting  of  no  excuse 
for  delay  except  as  recognized  by  the  statute  itself,  or  coming 
within  the  equity  of  it ;  whereas  a  limitation  by  contract  is  to 
be  governed  by  the  principles  governing  contracts,  and  is,  there- 
fore, more  flexible  in  its  nature.  As  forfeitures  are  not  favored 
in  law,  slight  evidence  of  waiver  will  be  deemed  sufficient  to 
estop  the  defendant.  By  the  affidavit  of  defence  and  the  plead- 
ings, the  defendant  alleged  in  the  former  case  ^^  that  the  plaint- 
iff had  failed  to  make  proof  of  loss  as  required  by  the  policy." 
He  therefore  denied  that  such  proof  of  loss  had  been  given  as 
would  at  any  time  support  an  action.  That  the  proof  of  loss 
was  sufficient  under  the  policy  on  March  28, 1885,  was  only 
and  first  established  when  the  Supreme  Court  on  March  7, 1887, 
ruled  the  case,  sustaining  the  court  below  except  as  to  the  ac- 
tion's being  premature. 

This  suit  having  been  brought  within  a  year  from  that  time, 
should  the  defendant  now,  for  the  purpose  of  defeating  a  mer- 
itorious claim,  notwithstanding  its  former  denial  that  a  suffi- 
cient proof  of  loss  had  been  furnished  according  to  the  terms 
of  the  policy,  be  permitted  to  allege  that  in  point  of  fact  it 
had  been  furnished,  in  accordance  with  the  requirements,  at 
die  time  plaintiff  alleged  in  his  former  suit?    One  clause  in 
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the  limitation  is,  that  ^^  the  lapse  of  time  shall  be  taken  and 
deemed  conclusive  evidence  against  the  validity  of  such  claim." 
This  seems  to  indicate  the  spirit  and  purpose  of  the  limitation 
to  be  the  barring  of  suits  for  stale  claims,  claims  made  doubt- 
ful, or  first  presented  after  witnesses  have  passed  away  and 
evidence  is  lost.  Numerous  cases  were  cited  to  show  that  the 
operation  of  the  statute  is  prevented  by  the  commencement  of 
a  new  suit  within  a  reasonable  time,  and  that  this,  when  not 
regulated  by  statute,  is  ordinarily  understood  to  be  one  year, 
this  period  having  been  adopted  from  the  analogy  of  the  statute 
of  1713.  True,  in  the  cases  cited,  the  cause  of  action  existed 
at  the  issuing  of  the  writ,  whereas  in  this  case  the  court  above 
held  that  the  plaintiff  had  a  claim,  though  the  right  to  sue  did 
not  then  exist. 

The  plaintifPs  demand  in  this  second  suit  is  precisely  the 
same  as  in  the  first ;  the  only  difference  is  that  he  had  no  cause 
of  action  on  the  demand  of  the  first,  whereas  at  the  second  he 
has.  He  obtained  a  judgment  in  his  first  suit,  and  it  was  re- 
versed. If  the  limitation  were  by  statute,  it  would  be  within 
the  act  of  1713,  as  we  view  it. 

In  the  light  of  the  contractual  limitation ;  the  litigation  of 
the  first  suit;  the  denial  there  that  proofs  of  loss  had  been  fur- 
nished as  required  by  the  policy ;  the  judgment  of  the  Supreme 
Court,  reversing  the  court  below  on  the  only  ground  that  the 
suit  was  premature,  thereby  affirming  the  ruling  below  on  the 
merits,  and  thereby,  at  that  date,  first  establishing  the  fact  that 
the  proofs  of  loss  were  sufficiently  in  accord  with  the  require- 
ments of  the  policy ;  the  vigilance  of  the  plaintiff  in  pursuing 
his  claim,  even  though  he  eiTed  as  to  time  of  suing  out  his  first 
writ,  and  the  bringing  of  this  suit  within  one  year  from  the  date 
of  the  reversal  of  the  judgment  by  the  Supreme  Court ;  and  not 
being  free  from  doubt  in  this  case,  we  are  constrained  to  hold 
the  company  defendant  to  a  performance  of  its  contract  accord- 
ing to  the  spirit  of  it,  if  not  the  letter,  and  leave  a  higher  tri- 
bunal to  relieve  it  from  paying  a  meritorious  claim,  if  we  have 
erred. 

The  motion  for  a  new  trial  is  now  dismissed,  and  judgment 
is  ordered  to  be  entered  on  the  verdict  as  found  by  the  jury. 

Judgment  having  been  entered  on  the  verdict  in  favor  of 
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the  plaintiff,  the  defendant  took  this  appeal,  assigning  as  error, 
inter  alia : 

3.  The  refusal  of  the  defendant's  point.* 

4.  The  refusal  of  the  defendant's  motion.* 

Mr.  W.  S.  Koantz^  for  the  appellant : 

It  is  well  settled  that  a  stipulation  in  a  policy  of  insurance 
as  to  the  time  within  which  suit  is  to  be  brought  upon  it  is 
binding  upon  the  parties,  and  that  no  action  can  be  maintained 
on  the  contract  unless  commenced  within  the  period  limited : 
2  Chitty  on  Cont.,  1214;  North  W.  Ins.  Co.  v.  Oil  &  Candle 
Co.,  31  Pa.  448 ;  Farmers  Ins.  Co.  v.  Barr,  94  Pa.  345 ;  Waynes- 
boro Ins.  Co.  V.  Conover,  98  Pa.  384 ;  Universal  Ins.  Co.  v. 
Weiss,  106  Pa.  20 ;  Riddlesbarger  v.  Insurance  Co.,  7  Wall. 
386.  It  is  submitted  that  there  was  error  in  the  rulings  of 
the  court  below,  for  the  following  reasons : 

1.  Section  2,  act  of  March  27, 1713, 1  Sm.  L.  76,  has  no  ap- 
plication whatever  to  the  case.  The  limitation  provided  by 
the  contract  stands  outside  of  and  is  independent  of  the  statute, 
and  is  not  controlled  by  it  It  has  been  repeatedly  ruled  that 
the  contract  limitation  is  binding  upon  the  parties :  cases,  supra. 
How  then  can  the  statute  give  vitality  to  a  claim  when  it  is 
barred  by  a  contract  which  says  expressly:  "The  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive  evidence  against 
the  validity  of  such  claim,  any  statute  of  limitations  to  the 
contrary  notwithstanding?  "  See  Wilkinson  v.  Insurance  Co., 
72  N.  Y.  499  (28  Am.  Rep.  166) ;  Arthur  v.  Insurance  Co., 
78  N.  Y,  462  (34  Am.  Rep.  660)  ;  Riddlesbarger  v.  Insurance 
Co.,  7  Wall.  386. 

2.  But  even  if  the  statute  did  apply,  it  could  not  avail  the 
plaintiff.  The  second  section  of  the  act  of  1713  means  that 
if  a  suit  is  brought  when  there  is  an  existing  cause  of  action, 
and  the  judgment  is  reversed,  then  "  in  the  said  action  "  the 
time  is  extended  one  year,  but  it  never  could  have  been  in- 
tended to  extend  the  time  of  limitation  one  year  in  a  case 
where  no  right  of  action  existed  when  suit  was  brought,  which 
was  the  case  here :  Howard  Ins.  Co.  v.  Hocking,  116  Pa.  416. 
The  plaintiff  having  had  no  right  of  action  when  the  former 
suit  was  instituted,  the  statute  cannot  give  vitality  to  that 
which  had  no  life  at  the  start.     The  case  now  stands  as  though 

Vol.  cxxx — 12 


Digitized  by  LjOOQIC 


178  WESTERN  DISTRICT,  1889. 

Arguments. 

no  prior  suit  had  ever  been  brought :  Harris  v.  Dennis,  1  S. 
&  R.  286. 

Mr.  A.  H.  Coffroth  and  Mr.  W.  E.  Ruppel^  for  the  appellee : 

1.  **  The  condition/'  relied  upon,  "  like  all  others  intended 
for  the  benefit  of  the  insurers,  may  be  waived  by  them ;  and, 
as  the  condition  is  a  harsh  one,  in  its  bearings  on  the  insured, 
and  works  a  forfeiture  when  upheld,  the  courts  will  not  require 
stringent  evidence  in  order  to  defeat  its  application.  A  posi- 
tive act  of  the  company  intended  to  induce  postponement  is 
not  necessary.  And  when  the  evidence  upon  this  point  is  con- 
flicting, waiver  is  a  question  for  the  jury :  "  May  on  Insurance, 
589;  Coursin  v.  Insurance  Co.,  46  Pa.  323.  In  the  former 
suit,  the  case  was  at  issue  within  the  twelve  months  fr6m  the 
fire,  and  had  the  pleadings  raised  the  question  on  which  the 
case  was  finally  decided,  the  plaintiff  could  have  taken  a  non- 
suit and  commenced  another  action :  Ames  v.  Insurance  Co., 
14  N.  Y.  253.  "  Courts  do  not  sit  to  catch  parties  in  legal 
traps :  "  Lingenfelter  v.  Coal  &  Iron  Co.,  84  Pa.  328. 

2.  Next,  we  claim  the  protection  of  §  2,  act  of  March  27, 
1713.  Is  not  our  case  within  the  express  provisions  of  this 
act?  Had  the  policy  in  suit  contained  no  limitation  clause, 
the  first  section  of  the  act  of  1713*  would  have  governed  the 
parties ;  but  they  have  agreed  upon  a  substitute  for  the  finst  sec- 
tion, without  interfering  with  the  second  section ;  and  the  case 
stands,  by  the  contract,  as  though  the  limitation  in  the  first 
section  were  changed  from  six  years  to  one  year,  leaving  the 
contingency  provided  for  in  the  second  section  unaltered. 
That  contingency  has  arisen  in  this  case,  and  we  ask  that  the 
benefit  conferred  by  the  act  be  not  withheld  from  us. 

3.  But  if  not  expressly  protected  by  this  act,  then,  by  anal- 
ogy we  are  entitled  to  a  construction  which  will  extend  its  pro- 
visions to  this  case :  Schlosser  v.  Lesher,  1  Dall.  411 ;  EbersoU 
V.  Ki-ug,  5  Binn.  51 ;  Downing  v.  Lindsay,  2  Pa.  382 ;  Harris 
V.  Dennis,  1  S.  &  R.  236 ;  Reid  v.  Geoghehan,  1  M.  204,  are 
cited  as  showing  that  the  courts  of  this  state,  for  over  a  hun- 
dred years,  have  uniformly  extended  the  provisions  of  §  2  of 
the  act  of  1713  to  cases  not  expressly  enumerated,  and  to  all 
cases,  even  not  within  the  purview  of  the  act,  where  equity 
and  fair  dealing  could  properly  be  urged.     This  question  has 
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been  raised  in  this  court  but  once  before,  so  far  as  we  know, 
in  Keystone  M.  B.  Ass'n  v.  Norris,  115  Pa.  446.  From  the 
opinion  of  Mr.  Justice  Gordon  in  that  case,  we  infer  that  had 
the  original  suit  been  instituted  in  a  court  having  jurisdiction, 
the  court  below  would  have  been  sustained.  And  see  Semmes 
V.  Insurance  Co.,  13  Wall.  158 ;  Woodbury  S.  Bank  v.  Insur- 
ance Co.,  31  Conn.  617. 

Opinion,  Mr.  Justice  Mitchell: 

The  validity  of  the  special  agreement  as  to  the  time  of  bring- 
ing any  action  on  the  policy  is  conceded:  Farmers  Ins.  Co.  v. 
Barr,  94  Pa.  346 ;  North  W.  Ins.  Co.  v.  OU  &  Candle  Co.,  31 
Pa.  448 ;  Waynesboro  Ins.  Co.  v.  Conover,  98  Pa.  384 ;  Uni- 
versal Ins.  Co.  V.  Weiss,  106  Pa.  20.  It  follows,  therefore, 
that  the  statutes  of  limitation  do  not  apply.  The  very  object 
and  spirit  of  the  agreement  are  to  exclude  the  operation  of  the 
statute  which  would  otherwise  govern.  And  in  the  present 
case  the  exclusion  is  so  clear  and  express  that  nothing  short  of 
an  entire  disregard  of  the  language  used  can  escape  it :  "  It  is 
hereby  expressly  provided  that  no  suit  or  action  against  this 
company  for  the  recovery  of  any  claim  by  virtue  of  this  policy 

shall  be  sustainable  in  any  court  of  law  or  chancery 

unless  such  suit  or  action  shall  be  commenced  within  twelve 
months  next  after  the  fire  shall  have  occurred;  and,  should 
any  suit  or  action  be  commenced  against  this  company  after 
the  expiration  of  the  aforesaid  twelve  months,  the  lapse  of  time 
shall  be  taken  and  deemed  as  conclusive  evidence  against  the 
validity  of  such  claim,  any  statute  of  limitation  to  the  contrary 
notwithstanding."  The  words  are,  not  that  "  no  first  action  " 
shall  be  sustainable,  but  "  no  action  ; "  and  in  the  face  of  these 
words,  and  the  concluding  clause,  *'  any  statute  of  limitation 
to  the  contrary  notwithstanding,"  we  regard  the  argument 
that  the  case  is  within  the  purview  of  the  second  section  of  the 
act  of  March  27,  1713,  relative  to  the  bringing  of  a  second  ac- 
tion within  a  year  after  a  reversal  of  the  first,  as  entirely  irrel- 
evant. The  statute  is  expressly  excluded  from  operation,  the 
second  section  as  much  as  the  first,  and  the  rights  of  the  par- 
ties must  be  determined  without  reference  to  it. 

This  conclusion  is  too  clear  on  general  principles  to  require 
fortification,  but  there  are  high  authorities  very  closely  in  point. 
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In  Wilson  v.  Insurance  Co.,  27  Vt.  99,  Chief  Justice  Redfibld 

says:  "The  stipulation is  that  no  recovery  shall  be 

had  unless  such  action  shall  be  commenced,"  etc.  "  Such  ac- 
tion can  only  signify  the  action  in  which  the  recovery  is  sought. 
That  must  be  this  action,  and  all  actions  in  which  a  recovery 
is  claimed.     And  there  is  no  provision  for  any  exception  on 

account  of  the  failure  of  any  such  actions Statutes  of 

limitation  would  be  subject  to  no  such  exception,  unless  by 
the  express  terms  of  the  statutes.  That  a  party  was  diiven  to 
a  nonsuit  in  his  former  suit  is  no  excuse  for  not  bringing  a  suit 
before  the  cause  of  action  is  barred  by  statute,  or  by  the  terms 
of  the  contract,  unless  such  an  exception  is  contained  in  the 
act  of  limitation." 

Riddlesbarger  v.  Insurance  Co.,  7  Wall.  386,  is  a  case  almost 
identical  with  the  present.  There,  the  statute  of  limitations 
of  Missouri  provided  that  if,  in  any  action  commenced  within 
the  statutory  period,  the  plaintiff  should  suffer  a  nonsuit,  he 
might  commence  a  new  action  within  one  year ;  but  the  Su- 
preme Court  of  the  United  States  held  that  this  provision  did 
not  prevent  the  bar  of  the  agreement.  "  The  rights  of  the  par- 
ties," says  Field,  J.,  "  flow  from  the  contract.  That  relieves 
them  from  the  general  limitations  of  the  statute,  and,  as  a  con- 
sequence, from  its  exceptions  also."  To  the  same  effect  are 
Wilkinson  v.  Insurance  Co.,  72  N.  Y.  499,  and  Arthur  v.  In- 
surance Co.,  78  N.  Y.  462. 

It  being  admitted  that  the  present  action  was  not  brought 
within  the  stipulated  twelve  months,  it  is  incumbent  on  the 
plaintiff  to  show  some  escape  from  the  agreed  limitation.  Two 
grounds  have  been  argued  with  much  ingenuity,  both  depending 
upon  a  former  action  between  the  same  parties.  That  action 
was  brought  within  sixty  days  of  the  furnishing  of  proofe  of 
loss,  and  was  therefore  held  by  this  court  to  be  premature  : 
Howard  Ins.  Co.  v.  Hocking,  115  Pa.  415.  It  is  now  argued, 
first,  that  the  issue  upon  which  that  action  was  finally  decided 
against  plaintiff  was  not  raised  in  the  pleadings  when  it  should 
have  been,  so  as  to  afford  plaintiff  an  oppoiiiunity  to  discon- 
tinue, and  bring  a  new  suit  after  the  sixty  days,  and  still  within 
the  stipulated  twelve  months,  but  was  held  back  by  the  defend- 
ant until  the  trial,  after  the  twelve  months  had  elapsed,  and 
therefore  that  the  limitation  should  be  treated  as  waived.     It 
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is  undoubtedly  true  that  any  act  which  tends  to  mislead  the 
plaintiff,  while  parties  are  dealing  on  friendly  terms,  to  avoid 
litigation,  will  be  held  to  be  evidence  of  a  waiver  of  such  a  lim- 
itation as  the  present ;  but  after  suit  has  been  brought,  and  the 
parties  are  dealing  at  arms  length,  the  rule  does  not  apply  with 
the  same  strictness,  and  much  more  positive  evidence  of  act- 
ual misleading,  if  not  of  intent  to  mislead,  is  necessary  to 
prove  a  waiver  by  estoppel.  A  defendant,  ordinarily,  is  only 
bound  to  make  such  defence  as  he  thinks  sufficient  for  the 
pending  action.  If  he  chooses  to  omit  some  special  defence, 
he  may  do  so,  and  take  the  risk  that  if  he  fails  on  the  others, 
he  has  thus  lost  his  chance  on  the  omitted  ground,  but,  if  he 
succeeds,  he  still  has  it  in  reserve,  in  case  of  a  second  action. 
Experience  in  actions  of  ejectment  affords  ample  illustration 
of  this  practice.  In  the  former  action  between  these  parties, 
the  defendant  made  its  defence  partly  on  the  ground  that  the  ac- 
tion was  premature.  The  plaintiff,  on  the  other  hand,  brought 
and  pursued  his  action  on  the  ground  that,  as  the  insurance 
was  on  a  single  building,  his  notice  of  a  total  loss  was  sufficient, 
and  the  sixty  days  had  elapsed  between  such  notice  and  the 
suit.  Each  party  stood  upon  his  own  view  of  the  law,  and  this 
court  sustained  the  defence.  We  fail  to  see  in  this  anything 
that  can  be  considered  a  waiver  of  the  limitation  in  favor  of 
the  present  action. 

Secondly,  it  is  argued  that  the  sufficiency  of  the  proofs  of  loss, 
having  been  denied  by  the  defendant  in  the  former  action,  was 
not  really  established  until  the  decision  of  this  court ;  and,  as 
the  present  action  was  brought  within  a  year  from  that  decision, 
it  should  be  held  to  be  within  the  agreement,  by  that  equity  of 
construction  which  dates  the  commencement  of  the  period  of 
limitation  from  the  time  a  right  of  action  could  first  accrue,  not- 
withstanding the  agreement  itself  names  the  date  of  the  fire  as 
the  starting-point.  See  Wood  on  Insurance,  §  469.  The  ai> 
gament  is  extremely  ingenious,  but  it  is  hardly  necessary  to  go 
into  the  question  of  the  equitable  construction  appealed  to. 
The  contention  must  fail  for  the  same  reason  as  the  |»receding 
one.  It  is  true  that  the  sufficiency  of  the  proofs  of  loss  was,  in 
a  certain  sense,  not  established  until  the  decision  of  this  court ; 
but  the  same  may  be  said  of  every  disputed  point  in  every  liti- 
gation.    The  parties  stood  npon  their  respective  views  of  tlie 
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on  this  point  the  decision  was  in  plaintiff's  favor,  but 
ecided  was  the  rights  of  the  pai-ties  as  of  the  date  of 
That  the  decision  did  not  save  the  plaintiff's  action 
nisfortune,  but  it  certainly  did  not  give  him  a  new 
loint  for  his  period  of  limitation  under  the  agreement, 
than  it  would  have  done  so  under  a  statute,  had  the 
period  been  fully  run  when  the  court  held  the  first  ac- 
lature. 

be  hard  for  the  plaintiff  to  lose  his  case  on  this  single 
er  an  apparent  victory  on  the  merits ;  but  his  agree- 
xplicit  and  unavoidable,  and  to  sustain  this  action  in 
)f  it  would  be  to  substitute  a  new  contract  for  the  one 
i  iparties  have  lawfully  made  for  themselves.  That  is 
uty  or  the  province  of  courts. 

fendant's  point  should  have  l^een  affirmed,  and  verdiot 
:or  defendant. 

Judgment  reversed. 


M.  McCOMBS  V.  PITTSB.  &  W.  RY.  CO. 

li   BY  DEFENDANT  FROM  THE  COURT  OF  COMMON 
PLEAS  OF  BUTLER  COUNTY. 

Argued  October  21,  1S8&— Decided  November  4,  1880. 

a  court  was  requested  to  charge  **that  the  employer  does  his 
m  he  provides  his  employees  in  such  manner  as  he  fairly  and 
•ly  deems  prudent  and  safe,"  it  was  not  error  to  refuse  the 
id  to  substitute  for  the  words,  **  he  fairly  and  reasonably  deenos 
and  safe,"  the  words,  **  in  such  manner  as  is  fairly  and  reason- 
dent  and  safe." 

;tion  by  a  brakeman  against  a  railroad  company,  his  employer, 
ir  damages  for  personal  injuries,  when  there  was  evidence  tend- 
ow  that  the  accident  was  the  result  of  running  a  loaded  freight 
a  siding  where  the  rails  were  put  down  without  fish-plates,  it 
error  to  submit  the  question  of  the  company's  negligence,  under 
iridence,  to  the  jury. 

Sterrbtt,    Green,    Williams,   McCollum   and 

rL,    J  J  • 
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No-  89  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  18 
June  Term  1888,  C.  P. 

On  March  27, 1888,  Andrew  M.  McCombs  brought  trespass 
against  the  Pittsburgh  &  Western  Railway  Company,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  company  defendant.     Issue. 

At  the  trial  on  September  25, 1888,  it  was  shown  that  on  the 
morning  of  August  26,  1887,  the  plaintiff,  a  brakeman  in  the 
defendant  company's  employ,  was  attached  to  a  freight  train 
moving  from  Foxburg  to  Gallery  Junction.  The  track  was  a 
narrow-gauge  track,  but  the  train  upon  which  the  plaintiff  was 
engaged,  was  made  up  of  broad-gauge  cars  which  had  been 
moved  upon  narrow-gauge  trucks.  At  Fowler  siding,  one  of 
the  cars  was  found  to  be  disabled,  and  it  became  necessary  to 
drop  it  from  the  train.  The  plaintiff  mounted  the  car,  loaded 
with  lumber,  to  run  it  upon  the  siding,  and  when  it  got  upon 
the  curve,  it  turned  over  and  rolled  down  the  embankment, 
whereby  the  plaintiff  was  injured.  Witnesses  for  the  plaintiff 
testified  that  they  examined  the  track  immediately  after  the 
accident  occurred,  and  saw  that  a  rail  was  shoved  off  to  one 
side,  a  little,  at  the  end ;  that  the  ends  of  the  two  rails  did  not 
meet,  and  that  there  were  no  fish-plates  at  the  joint. 

At  the  close  of  the  testimony,  the  court,  MgMiohael,  J.,  in- 
structed the  jury  in  accordance  with  the  answers  to  the  follow- 
ing points : 

The  plaintiff  requests  the  court  to  charge : 

1.  It  was  the  positive  duty,  incumbent  upon  the  defendant 
company  in  this  case,  to  provide  a  reasonable,  good  and  safe 
road  and  track,  ties  and  rails  of  proper  material  and  size  and 
strength,  and  properly  laid  down  and  secured,  for  the  employees 
engaged  in  moving  the  train  or  cars ;  and  if  the  jury  find  from 
the  evidence  that  a  fish-plate  had  not  been  placed  to  connect 
the  rails  where  the  accident  occurred,  and  the  accident  was 
the  result  of  the  defendant's  omission  to  do  so,  the  defendant 
is  responsible  to  plaintiff  for  the  injury  sustained. 

Answer :  The  first  part  of  this  point  states  the  law  correctly, 
but  the  court  cannot  affirm  the  point  as  one  entij^e  proposition, 
because  the  latter  part  of  the  point  substantially  asks  the  court 
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to  say,  that  if  the  fish-plates  had  not  been  placed  to  connect 
the  rails  where  the  accident  occurred,  and  the  accident  was  the 
result  of  the  defendant's  omission  to  do  so,  then  the  company 
was  guilty  of  negligence.  The  court  decline  to  say,  as  a  matter 
of  law,  that  the  omission  of  the  fish-plates  was  negligence  on 
the  part  of  the  company ;  it  is  for  the  jury  to  say  whether  the 
evidence  satifies  them  Uiat  such  omission  was  negligence. 

2.  That  the  plaintiff,  by  entering  the  service  of  the  defend- 
ant as  a  brakeman,  assumed  only  ordinary  and  reasonable  risks 
incident  to  such  employment ;  and  if  the  jury  find  that  the  acci- 
dent was  the  sole  result  of  defendant's  neglect  to  construct  fish- 
plates on  the  rails  where  it  occurred,  such  neglect  would  not  be 
incident  to  his  employment  as  such  brakeman,  and  the  verdict 
should  be  for  plaintiff. 

Answer :  This  point  is  refused  for  the  same  reason  that  the 
court  gave  for  refusing  the  first  point.  The  court  leave  it  to 
the  jury  to  determine,  from  the  evidence,  whether  the  neglect 
to  put  fish-plates  at  the  joints  of  the  rails  was  such  negligence  or 
failure  of  duty  on  the  part  of  the  defendant  as  to  make  it  liable^ 
imder  the  instructions  already  given  you. 

3.  If  the  jury  find  that  the  accident  was  the  result  of  the 
negligence  of  the  defendant  company  in  omitting,  neglecting 
and  failing  to  construct  and  place  fish-plates  on  the  two  raiLs 
where  it  occurred,  and  the  plaintiff  was  at  his  post  of  duty  as 
brakeman  at  the  time,  he  should  recover. 

Answer :  This  point  is  affirmed.  You  will  observe,  gentle- 
men, that  it  is  put,  if  the  jury  find  that  the  accident  was  the 
result  of  the  negligence  of  the  defendant  company,  and  he  was 
at  his  place  of  duty,  on  duty,  then  he  may  recover. 

The  defendant  requests  tJie  court  to  charge : 

1.  That  an  employer  does  not  impliedly  guarantee  the  abso- 
lute safety  of  his  employee.  In  accepting  employment  the 
employee  is  assumed  to  have  notice  of  aU  patent  risks  inciden- 
tal thereto  and  of  which  he  is  informed,  or  of  which  it  is  his 
duty  to  inform  himself,  and  is  further  assumed  to  undertake  to 
run  such  risks. 

Answer :  This  point  is  affirmed. 

2.  That  a  servant  entering  the  employ  of  the  company  as- 
sumes all  the  ordinary  risks  of  his  employment,  and  cannot 
hold  his  master  responsible  for  an  injury  which  cannot  be  traced 
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directly  to  his  negligence.  And  the  fact  of  the  happening  of 
the  accident  and  injury  complained  of  at  the  time  and  place 
alleged,  raises  no  presumption  of  negligence  on  the  part  of  the 
defendant  company,  or  that  such  siding  was  insufficient  or  un- 
safe, and  the  burden  of  proving  negligence  of  the  employer  is 
on  the  plaintiff. 

Answer :  This  point  is  affirmed. 

8.  That  the  employer  does  his  duty  when  he  provides  his 
employees  in  such  manner  as  he  fairly  and  reasonably  deems 
prudent  and  safe ;  and  if  he  furnish  appliances  which,  although 
not  the  best  that  can  be  obtained  and  yet  may  be  used  without 
danger,  he  has  discharged  his  duty  and  is  not  responsible  for 
accident  or  injury. 

Answer :  This  point  would  be  affirmed  if  it  read  thus :  That 
the  employer  does  his  duty  when  he  provides  his  employees  in 
such  manner  as  is  fairly  and  reasonably  prudent  and  safe  ;  and 
if  he  furnish  appliances  which,  although  not  the  best  that  can 
be  obtained  and  yet  may  be  used  without  danger,  he  has  dis- 
charged his  duty  and  is  not  responsible  for  accident  or  injury. 
That  leaves  out  the  words  "he  deems"  prudent  and  safe.  It 
is  not  the  question  of  what  he  decides  may  be  prudent,  but 
what  is,  in  point  of  fact,  reasonable,  prudent  and  safe  that  he 
is  required  to  furnish.^ 

4.  That  in  a  suit  by  an  employee  against  the  company  for 
injuries,  negligence  cannot  be  inferred  but  must  be  affirmatively 
proved  by  the  plaintiff.  The  presumptions  are  against  the  em- 
ployee, if  hired  by  the  company  and  in  his  regular  employment 
at  the  time  of  the  accident  and  injury. 

Answer :  This  point  is  affirmed.  The  proposition  contained 
in  it  is  contained  in  the  defendant's  first  point,  which  has  been 
affirmed. 

5.  If  the  jury  should  believe  that  there  was  no  fish-plate  on 
the  joint  where  the  accident  happened,  and  that  such  defect  was 
the  cause  of  the  accident,  there  is  no  proof  that  the  defendant 
company  had  knowledge  or  notice  of  such  defect,  and  the 
plaintiff  cannot  recover. 

Answer :  This  point  is  not  affirmed.  It  is  for  the  jury  to  say 
whether  the  company  ought  reasonably  to  have  known  of  the 
defect,  and  if  they  ought  to  have  so  known  of  it,  and  it  was  the 
sole  caiise  of  the  accident,  the  plaintiff  may  recover. 
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6.  If  the  jury  believe  the  testimony  of  E.  N,  Hickok,  plaint- 
iff's witness,  John  Ellis  and  George  Campbell,  that  the  siding 
where  the  accident  happened  was  safe  for  the  purpose  for  which 
it  was  used,  the  defendant  had  performed  its  duty  to  plaintiff, 
and  the  accident  and  injury  being  one  of  the  risks  which  he 
assumed  when  he  entered  the  employment  of  the  defendant,  he 
cannot  recover. 

Answer :  This  point  is  affirmed.  If  the  road  was  reasonably 
safe  then  he  cannot  recover. 

7.  If  the  jury  believe  from  the  evidence  that  the  accident 
and  the  injury  resulting  to  the  plaintiff  therefrom  were  caused 
by  the  breaking  of  the  east  rail  on  said  siding,  at  the  point 
where  the  car  left  the  track  and  overturned,  the  plaintiff  cannot 
recover ;  that  being  one  of  the  risks  he  assumed  when  he  en- 
tered the  service  of  the  defendant. 

Answer :  This  point  is  affirmed,  unless  the  jury  find  from  the 
evidence  that  the  breaking  of  the  rail  was  the  result  of  the 
culpable  negligence  of  the  defendant,  in  the  manner  you  have 
already  been  instructed.  That  is,  if  the  rail  was  either  an  im- 
perfect, unfit  rail,  unsafe  reasonably,  and  then  it  broke  when 
being  properly  used,  the  plaintiff  might  have  a  cause  of  action.* 

8.  That  although  the  jury  believe  there  was  no  fish-plate  on 
the  joint  north  of  the  switch  point,  there  is  no  proof  that  the 
want  of  fish-plates  was  the  cause  of  the  accident,  and  the  bur- 
den of  proof  being  on  the  plaintiff  to  show  the  cause  of  the 
accident,  and  not  having  shown  that,  he  cannot  recover. 

Answer :  This  point  is  not  affirmed.  I  decline  to  instruct 
you  that  there  is  no  proof  that  the  want  of  the  fish-plates  was 
the  cause  of  the  accident.  There  is  some  evidence  on  that 
subject  and  the  evidence  is  for  the  jury.  You,  gentlemen,  will 
remember  what  the  witnesses  said  with  respect  to  the  displace- 
ment of  the  rail  there.  One  of  the  plaintiff's  witnesses  said 
something  about  it  being  displaced  just  a  little,  and  that  there 
were  some  marks  or  indications  as  though  a  car  had  passed 
over  the  end  of  the  rail  abutting  on  it,  and  that  is  for  you. 
You  will  remember  what  the  witnesses  said  as  to  the  condition 
the  rail  was  in  when  it  was  first  seen  after  the  accident,  and 
from  all  these  facts  it  is  for  you  to  determine  whether  or  not 
there  was  sufficient  proof,  that  the  want  of  the  fish-plate  was 
the  cause  of  the  accident,  or  whether  there  was  sufficient  proof 
that  it  was  the  cause  of  the  accident.* 
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9.  That  if  there  was  negligence  in  not  putting  fish-plates  on 
the  joint  on  said  switch  north  of  said  switch  point,  and  said 
negligence  was  the  cause  of  the  accident,  said  negligence  was 
that  of  the  plaintiff's  fellow-servants,  the  section  boss  and 
trackmen  who  constructed  the  siding,  and  the  plaintiff  cannot 
recover. 

Answer :  This  point  is  not  afiirmed.  It  is  for  the  jury  t.o  de- 
termine from  the  evidence,  under  the  instructibns  given  you, 
whether  the  defendant  was  culpably  negligent  in  constructing 
its  track,  and  whether  the  accident  was  the  result  of  that  neg- 
ligence. It  is  true,  gentlemen  of  the  jury,  that  the  plaintiff 
could  not  recover  here  if  the  evidence  satisfies  the  jury  that  this 
accident  occurred,  not  because  of  the  negligence  of  the  railroad 
company,  but  because  of  the  negligence  of  a  co-employee,  that 
is,  a  fellow-servant  with  himself,  and  a  trackman  would  be  a 
fellow-servant  with  himself.  But,  if  the  railroad  company  put 
down  a  railroad  track  and  then  undertook  to  run  the  trains 
upon  it,  it  is  for  the  jury  to  say  whether  under  all  the  circum- 
stances they  reasonably  ought  to  have  known  that  it  was  im- 
perfect, if  in  point  of  feet  the  jury  conclude  that  it  was  unsafe. 
The  railroad  company  cannot  shield  itself  by  the  fact  that  it 
did  not  know,  if  it  was  indifferent  to  the  interests  of  a  proper 
construction  of  its  road,  and  let  it  go  without  making  proper 
inquiry.  It  is  for  the  jury  to  determine  then  whether  they,  even 
if  they  did  not  have  actual  knowledge  that  there  was  anything 
wrong  (and  there  was  something  wrong,  if  that  be  true),  yet 
it  is  for  the  juiy  to  determine,  whether  reasonably  they  ought 
to  have  known ;  whether  proper,  ordinary  prudence  would  have 
informed  them. 

10.  That  the  plaintiff  has  not  shown  such  negligence  or  want 
of  proper  care  on  the  part  of  the  defendant  company  as  will 
entitle  him  to  recover. 

Answer :  This  point  is  refused.  Whether  the  plaintiff  has 
shown  negligence  or  want  of  proper  care  on  the  part  of  the  de- 
fendant is  for  the  jury  to  determine.* 

11.  If  the  jury  believe  the  testimony  of  Hickok,  Magee,  Ha- 
gan,  and  the  plaintiff,  that  they  were  ordered  to  tiike  their 
tarain  out  of  West  siding  and  proceed  to  Gallery  Junction,  and 
that  they  had  no  orders  from  the  company  or  any  ofiBcer  there- 
of to  go  in  upon  Fowler  siding,  the  plaintiff  as  well  as  his  fel- 
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low  servants  were  on  said  siding  without  authority,  and  the 
defendant  is  not  responsible  to  plaintiff  and  he  cannot  recover. 

Answer :  This  point  is  not  affirmed.  The  court  will  not  say 
that  the  plaintiff  and  his  fellow-servants  were  outside  of  their 
place  or  line  of  duty,  in  putting  this  car  on  the  Fowler  siding, 
without  positive  orders  from  the  company  to  put  it  there. 
That,  gentlemen,  is  also  another  question  for  you,  along  with 
the  other  &ctB*of  this  case.  Whether  the  Fowler  siding  was 
provided  for  that  purpose,  or  for  such  a  purpose,  and  whether 
reasonably  this  plaintiff  and  his  co-employees  were  in  the  line 
of  their  duty  in  putting  that  car  on  that  place  without  orders, 
— there  is  no  pretence  they  had  any  direct  orders — ^was  it  their 
duty  to  do  that;  was  it  their  duty  to  take  it  somewhere  else? 
The  court  will  not  undertake  to  say  that  they  should  have 
taken  it  somewhere  else,  and  not  put  it  in  there,  nor  will  the 
court  say  they  should  have  put  it  there  or  that  it  was  their 
duty  to  put  it  there.  They  might  have  put  it  somewhere  else. 
One  of  the  witnesses  testified  tiiey  might  have  switched  it  out 
there  on  the  West  siding.  It  is  for  the  jury  to  say,  under  all 
the  facts  of  this  case,  whether  they  were  outside  of  their  duty 
in  doing  what  they  ought  not  to  have  done  in  putting  the  car 
where  they  did.  If  they  were  outside  of  their  duty,  doing  an 
improper  thing  there,  a  thing  the  company  did  not  intend,  did 
not  build  that  track  for  the  purpose  of  having  done,  then  the 
company  would  not  be  liable.* 

12.  If  the  jury  believe  the  testimony  of  Magee  and  the 
plaintiff,  the  plaintiff  knew  at  the  time  he  went  upon  said  car 
that  the  engineer  furnished  by  the  defendant  to  operate  or 
handle  the  engine  attached  to  said  car  had  left  said  engine,  and 
that  the  said  engine  and  car  were  being  handled  by  a  person 
who  had  no  authority  so  to  do,  who  was  not  employed  by  said 
company  for  that  purpose  and  who  has  not  been  shown  by 
plaintiff  to^have  been  a  competent  person  to  handle  said  engine 
s^eJjF^^d  the  plaintiff  is  not  entitled  to  recover. 
, *  Answer:  This  point  is  not  affirmed.  The  court  will  not 
presume  that  the  plaintiff  or  his  fellow-servants  were  negligent, 
simply  because  the  plaintiff  failed  to  prove  affirmatively  that 
the  fireman  was  a  competent  person  to  handle  the  engine  pro- 
perly at  the  time  of  the  accident.* 


Digitized  by  LjOOQIC 


McCOMBS  V.  RAILWAY  CO.  189 

Opinion  of  the  Court. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
♦4,500.  A  rule  for  a  new  trial  was  ordered,  and  in  disposing 
of  the  same,  the  court,  on  March  4,  1889,  ordered  that  a  new 
trial  should  be  granted,  unless  the  plaintiff  within  thirty  days 
should  file  a  remittitur  damnum  to  the  amount  of  $800  of  the 
verdict  rendered.  The  plaintiff  having  acceded,  judgment  was 
entered  in  his  favor  for  $3,700,  when  the  defendant  company 
took  this  writ,  assigning  as  errors  : 

1-^.     The  answers  to  the  defendant's  points.^  *•  • 

Mr.  JR.  P.  Scottf  for  the  appellant. 

Counsel  cited :  Phila.  etc.  R.  Co.  v.  llummell,  44  Pa.  877 
McCully  V.  Clarke,  40  Pa.  399 ;  Hays  v.  Millar,  77  Pa.  238 
Baker  v.  Fehr,  97  Pa.  72 ;  Rummell  v.  DQworth,  111  Pa.  848 
Shaffer  v.  Haish,  110  Pa.  575 ;  Payne  v.  Reese,  100  Pa.  804 
Phila.  etc.  R.  Co.  v.  Sentmeyer,  92  Pa.  276 ;  North.  Cent.  Ry. 
Co.  V.  Husson,  101  Pa.  1 ;  Sykes  v.  Packer,  99  Pa.  465 ;  Mans- 
field Coal  &  Coke  Co.  v.  McEnery,  91  Pa.  194. 

Mr.  John  M.  Oreer  and  Mr.  Lev.  McQuistion  (with  them  Mr. 
Everett  RaiUUm)^  for  the  appellee. 

Counsel  cited :  Caldwell  v.  Brown,  63  Pa.  453 ;  Frazier  v. 
Railroad  Co.,  38  Pa.  104 ;  Patterson  v.  Railroad  Co.,  76  Pa. 
893 ;  Penna.  etc.  Canal  &  R.  Co.  v.  Mason,  109  Pa.  296. 

Per  Curiam: 

In  its  third  point  defendant  below  requested  the  court  to 
charge  "  that  an  employer  does  his  duty  when  he  provides  for 
his  employees  in  such  manner  as  he  fairly  and  reasonably  deems 
prudent  and  safe,  and  if  he  furnishes  appliances  which,  although 
not  the  best  that  can  be  obtained,  and  yet  may  be  used  without 
danger,  he  has  discharged  his  duty,  and  is  not  responsible  for 
accident  or  injury." 

The  learned  judge,  being  unwilling  to  take  such  a  long  stride 
in  advance  of  anything  that  has  heretofore  been  claimed  as  the 
proper  standard  of  the  duty  which  employers  owe  to  their  em- 
ployees, substituted  the  words,  "  is  fairly  and  reasonably  pru- 
dent and  safe,"  for  the  words,  "  he  fairly  and  reasonably  deems 
safe,"  and  said  it  is  not  what  he  decides  may  be  prudent,  "but 
what  is,  in  point  of  fact,  reasonable,  prudent,  and  safe,  that  he 
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is  required  to  furnish."  With  that  modification  he  affirmed  the 
point.  In  that  he  was  clearly  right.  If  the  doctrine  asserted 
in  the  point  were  recognized  as  correct,  we  would  have  as  many 
standards  of  duty  as  there  are  degrees  of  carelessness  among 
employers,  and  every  employer  would  have  to  be  adjudged 
guilty  of  negligence  or  not,  according  to  his  own  standard  of 
duty  to  his  employees  in  each  particular  case.  That  would 
never  do.     The  first  specification  cannot  be  sustained. 

As  presented,  defendant's  seventh  point  might  have  been 
properly  refused,  but  the  learned  judge  affirmed  it  with  a  qual- 
ification that  was  undoubtedly  correct. 

In  defendant's  eighth  and  tenth  points,  respectively,  the 
court,  on  an  assumed  state  of  facts,  was  substantially  requestr 
ed  to  withdraw  the  case  from  the  jury,  and  direct  a  verdict  for 
defendant  company.  In  view  of  the  evidence,  it  would  have 
been  manifest  error  to  have  done  so.  The  learned  judge  was 
clearly  right  in  refusing  to  affirm  either  point,  and  in  answer- 
ing them  as  he  did. 

He  was  also  right  in  declining  to  affirm  defendant's  eleventh 
and  twelfth  points.  The  case  was  clearly  for  the  jury  under 
all  the  evidence,  and  it  was  fairly  submitted  to  them  in  a  clear 
and  correct  charge  that  was  as  favdrable  to  the  plaintiff  in  error 
as  it  had  any  right  to  expect.  Neither  of  the  specifications  of 
error  is  sustained. 

Judgment  affirmed. 


ROAD  IN  ADAMS  TOWNSHIP. 

APPEAL  BY  THE  PITTSB.  ETC.  BY.   CO.  FROM   THE  OOUBT  OF 
QUABTEB  SESSIONS   OF  BUTLER  COUNTY. 

Argued  October  21, 1889— Decided  November  4,  1889. 

An  appeal  will  not  lie  from  the  refusal  of  the  Court  of  Quafter  Sessions 
to  strike  off  an  order  confirming  the  report  of  viewers  la3^ng  out  a  road, 
on  an  application  by  petition  filed  five  years  after  the  order  of  confirma- 
tion was  entered. 

Before  Stbrbett,  Green,    Williams,  McCollum  and 
Mitchell,  JJ. 
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No.  108  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  4 
September  Term  1888,  Q.  S. 

On  June  29, 1888,  the  Pittsburgh  &  Western  Railroad  Com- 
pany filed  a  petition  upon  which  a  rule  was  granted  to  show 
cause  why  the  court  should  not  strike  off  an  order  confirming 
the  report  of  viewers  laying  out  a  certain  public  road  in  Adams 
township,  entered  on  March  5,  1884.  The  supervisors  of  the 
township  answered,  and  after  hearing,  the  rule  was  discharged. 
The  .petitioner  then  took  this  appeal,  assigning  as  error  the 
order  discharging  the  rule  granted. 

Mr.  R.  P.  Scott,  for  the  appellant. 

Mr.  Lev.  McQuisUon  (with  him  Mr.  John  M.  Cheer  and  Mr. 
Everett  Malston),  for  the  appellees. 

Per  Curiam  : 

The  first  question  that  is  suggested  in  this  case  is  whether 
the  refusal  of  the  court  to  strike  off  the  final  order  of  confirma- 
tion, made  more  than  five  years  ago,  is  reviewable  here  on  ap- 
peal or  otherwise. 

The  record  shows  that  on  November  13,  1883,  viewers  were 
duly  appointed  to  view  the  route  of  a  proposed  public  road, 
and  the  same  day  an  order  to  view  was  issued.  At  the  next 
sessions,  December,  1883,  the  following  order  was  made,  viz. : 
'*  Approved,  and  fix  width  of  road  at  thirty-three  feet,  notice 
to  be  given  according  to  rules  of  court."  Then,  at  March 
sessions,  1884,  the  proper  time  for  confirmation  of  the  report, 
in  case  no  exceptions  were  filed  in  the  meantime,  the  follow- 
ing order  was  made  :  "  And  now,  March  5,  1884,  it  appearing 
to  the  court  that  no  exceptions  have  been  filed  to  the  confirma- 
tion of  the  report  in  this  case,  the  same  is  confirmed  absolutely, 
and  it  is  directed  to  be  issued,  and  clerk  is  directed  to  note 
confirmation  on  report  when  found."  These  are  the  only  en- 
tries that  appear  on  the  road  docket  after  the  order  to  view 
issued. 

On  June  29,  1888,  a  petition  was  presented  by  appellant, 
praying  the  court  to  strike  off  the  order  of  confirmation,  and 
thereupon  a  rule  was  granted  to  show  cause  why  the  prayer  of 
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the  petitioner  should  not  be  granted.  On  that  rule  testimony 
was  taken  tending  to  show,  inter  alia,  that  a  view  was  duly  had, 
and  a  report  of  the  viewers  in  favor  of  the  proposed  road  was 
duly  made,  returned  to  court,  filed,  and  approved  as  set  forth 
in  the  first  order  on  the  docket ;  that  before  the  report  was 
duly  entered  in  the  road  docket,  the  paper  itself,  with  the 
order  of  approval  indorsed  thereon,  was  lost,  presumably  in 
consequence  of  the  burning  of  the  court-house  and  removal  of 
records  therefrom,  a  few  days  after  the  report  of  viewers  was 
returned  to  court ;  that,  after  the  final  order  of  confirmation, 
the  road,  as  laid  out  by  the  viewers,  was  opened,  and  has  ever 
since  been  maintained  and  used  as  a  public  highway. 

If  satisfactory  proof  of  those  facts  had  been  made  to  the 
court,  a  clear  case  would  have  been  presented  for  making  a 
proper  order  supplying  the  lost  record,  and  it  is  not  too  late 
to  do  that  yet.  Where  records  are  lost,  it  is  the  duty  of  the 
court,  upon  proper  proof  of  the  loss  and  contents  of  lost  papers, 
to  make  an  order  supplying  them. 

But  assuming,  for  the  sake  of  argument,  what  we  are  by  no 
means  willing  to  admit,  that  such  a  defect  is  apparent  upon 
the  face  of  the  record  as  would  have  warranted  the  reversal  of 
the  order  of  confirmation,  if  the  case  had  been  brought  here 
for  review  within  the  time  allowed  by  law,  it  by  no  means  fol- 
lows that  we  have  any  right,  at  this  late  day,  or  in  the  manner 
now  proposed,  to  review  the  action  of  the  court  below.  The 
time  for  reviewing  the  proceeding  in  this  court  has  long  since 
expired,  and  that  obstacle  cannot  be  surmounted  by  asking  the 
court  to  strike  off  the  order  of  confirmation,  and  then  appealing 
to  us  from  the  refusal  of  the  court  so  to  do.  No  such  jurisdic- 
tion has  been  given  to  us,  and  we  shall  not  assume  it  without 
warrant. 

Appeal  quashed,  and  ordered  that  appellant  pay 
the  costs  thereof. 
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J.  F.  SWEENEY  v.  TEN  MILE  OIL  &  GAS  CO. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  COMMON 
PLEAS  OF  WASHINGTON  COUNTY. 

Argued  October  22,  1880— Decided  November  4,  1880. 
[To  be  reported.] 

1.  A  private  letter,  the  only  proof  of  which  is  the  testimony  of  a  witness 
that  he  received  it  by  mail,  and  that  it  had  the  signature  of  a  certain 
person,  bat  the  witness  had  no  knowledge  of  the  signature,  is  not  ad- 
missible in  evidence. 

(a)  The  plaintiff,  under  a  contract  with  the  defendant  company,  procured 
a  purchaser  for  its  franchises  and  property,  who  in  good  faith  accepted 
the  company's  proposition  providing  the  terms  of  sale,  "  the  titles  and 
franchises  to  be  subject  to  proper  examination  and  approval." 

2.  In  such  case,  there  being  sufficient  evidence  that  the  sale  was  not  con- 
summated, by  reason  of  the  defective  titles  to  some  of  the  property  under 
lease  to  the  defendant,  the  plaintiff  was  entitled  to  recover  the  compen- 
sation stipulated  for  in  his  contract,  notwithstanding  the  sale  was  not 
so  consummated. 

3.  An  assignment  of  error  specifying  that  **  The  court  erred  in  submitting 
to  the  jury  a  question  of  fact  about  which  there  was  no  evidence,'*  but 
not  showing  what  question  of  fact  it  was,  is  not  according  to  rule,  and 
is  not  entitled  to  consideration. 

Before  Stebrbtt,  Green,  Clark,  McCollum  and  Mitoh- 
SLL,  JJ. 

No.  143  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  168 
February  Term  1889,  C.  P. 

On  December  15,  1888,  a  summons  in  assumpsit  was  served 
in  an  action  by  John  F.  Sweeney  against  the  Ten  Mile  Oil  & 
Gas  Company.     The  defendant  pleaded  not  guilty. 

At  the  trial  on  June  6, 1889,  the  plaintiff  proved  a  contract 
in  writing  executed  by  himself  and  the  defendant  company,  a 
corporation,  on  March  26, 1887,  in  the  shape  of  a  "  Proposition 
for  the  sale  of  the  property  and  franchises  of  the  Ten  Mile  Oil 
&  Gas  Company:  First,  the  plant,  including  the  franchises  and 
all  territory  owned  by  the  company,  to  be  sold  to  or  by  Mr. 
John  F.  Sweeney,  of  Wheeling,  W.  Va.,  at  and  for  the  sum  of 
thirty  thousand  dollars  cash.  And  if  sold  to  or  by  him  within 
Vol.  cxxx — 13 


Digitized  by  LjOOQIC 


194  WKSTKRN  DISTRICT,  1889. 

Statement  of  Facts. 

sixty  days  from  this  date,  Mr.  Sweeney  is  to  have  two  thousand 
dollars  for  negotiating  the  sale."  From  time  to  time,  by  in- 
dorsements upon  this  contract,  the  time  for  making  the  sale 
was  extended  to  thirty  days  after  March  26, 1888. 

The  plaintiff  introduced  testimony  claimed  to  show  that  the 
defendant  company  had  leaseholds,  for  oil  and  gas  operations, 
covering  about  4,000  acres  of  land  in  Washington  county ;  that 
on  or  about  April  18, 1888,  he  produced  to  the  defendant  com- 
pany, as  a  purchaser  for  its  franchises  and  property,  one  W. 
P.  Logan  of  Philadelphia,  representing  himself  and  other  Phil- 
adelphia parties ;  that  on  April  20th  the  defendant  company 
made  a  communication  in  writing  to  "  W.  P.  Logan  and  others," 
as  follows :  "  GBNTTiBMBN :  The  conclusion  arrived  at  in  our 
meeting  to-day  was  as  follows,  to  wit :  To  sell  you  our  charter, 
which  is  in  proper  legal  shape  and  in  vital  form,  covering 
$25,000  of  stock,  of  which  about  122,000  is  paid  up,  transfer 
with  it  all  our  rights,  titles,  franchises,  &c.,  embracing  about 
4,000  of  leases,  with  the  Meloy  well  finished  and  the  Bane  well 
about  1,039  feet  deep,  all  debts  and  dues  to  be  liquidated  up 
to  date  of  closing  sale,  and  the  titles  and  franchises  to  be  sub- 
ject to  proper  examination  and  approval.  Li  consideration  of 
which  you  are  to  pay  us  the  sum  of  $30,000,  as  follows : "  etc.; 
that  upon  consultation  with  his  associates  this  proposition  was 
accepted  by  telegram  from  Mr.  Logan  on  April  24th ;  but  that 
the  contract  for  the  purchase  was  not  consummated,  for  the 
reason  that  the  titles  in  respect  of  some  of  the  leaseholds  were 
defective. 

The  defendant  company  resisted  the  action  on  the  grounds 
that  the  compensation  to  the  plaintiff  was  to  be  paid  only  in 
the  event  of  a  sale ;  that  no  sale  had  been  made ;  that  no  con- 
tract or  agreement  of  sale  had  been  entered  into  with  Mr. 
Logan,  and  that  the  defendant  was  in  no  way  responsible  for 
the  failure  to  have  the  contract  executed.  The  defendant 
claimed,  also,  that  the  alleged  purchasers  had  no  real  intention 
of  buying  the  property  and  franchises  of  defendant,  and  to 
show  this,  the  defendant  called  Mr.  John  W.  Donnan,  who  on 
behalf  of  the  proposed  purchasers  had  been  examining  the  titles 
to  the  lands  covered  by  the  leases.  The  witness  was  shown  a 
letter,  marked  exhibit  11,  and  testified :  "  This  is  a  letter  I  re- 
ceived by  mail,  and  it  bears  the  signature  of  Joseph  D.  Potts, 
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but  I  have  no  knowledge  of  the  signature."  The  defendant 
then  made  the  following  offer : 

Mr.  John  W.  Donnan  having  testified  that  exhibit  11,  pur- 
porting  to  be  a  letter  from  Col.  Joseph  D.  Potts,  was  received 
by  him  in  due  course  of  mail,  and  the  evidence  already  adduced 
by  plaintiff  showing  that  Col.  Potts  was  said  to  be  a  party  in 
interest  represented  by  Mr.  Logan,  who  employed  Mr.  Donnan 
as  his  attorney,  defendant's  counsel  now  offers  this  letter  in 
evidence  for  the  purpose  of  showing  that  Col.  Potts,  although 
interested,  was  not  interested  as  a  purchaser  in  the  way  alleged 
by  Mr.  Logan. 

Objected  to :  .1.  Because  the  letter  is  not  sufficiently  proven 
to  entitle  it  to  go  in  evidence.  2.  Because  it  is  twenty-eight 
days  after  the  time  when  Mr.  Logan  dropped  out  of  the  con- 
tract, and  3.  Because  it  is,  generally,  irrelevant  and  incompe- 
tent. 

By  the  Court :  Objection  sustained ;  exception.* 

This  letter,  exhibit  11,  was  dated  September  28, 1888,  ad- 
dressed to  John  W.  Donnan,  Esq.,  over  the  signature  of  Jos. 
D.  Potts,  and  read  as  follows : 

"  Deab  Sir  :  Our  Mr.  Dilkes  has  made  a  partial  report  to 
us  on  the  land  which  Mr.  Logan  was  in  negotiation  for,  and 
which  we  know  as  the  Amity  lands ;  but,  while  his  report  is 
not  a  perfect  one,  nor  absolutely  conclusive,  it  is  such  that  it 
has  not  encouraged  us  to  proceed  any  further  in  the  matter. 
We  do  not  ourselves  wish  to  go  into  the  gas  business,  nor  oil 
business.  Our  whole  object  has  been  to  effect  a  sale  of  pipe 
in  such  a  way  as  to  have  satisfactory  results.  Our  purpose  in 
sending  Mr.  Dilkes  to  see  you,  and  to  inspect  the  lands,  was, 
if  possible,  to  effect  an  arrangement  with  other  parties  than 
the  Messrs.  Logan,  provided  such  parties,  familiar  with  the  gas 
business,  and  satisfactory  to  us,  could  be  found  to  take  hold  of 
the  enterprise,  and  with  such  financial  assistance  as  we  might 
be  able  to  give  in  the  way  of  credit  on  the  pipe,  to  push  it  to 
completion.  At  present  this  does  not  seem  easy  to  do-  If  we 
should  hereafter  meet  with  such  parties,  and  we  shall  tiy  to  do 
so,  we  will  probably  take  the  subject  up  again  provided  the 
owners  of  the  land,  or  the  parties  to  whom  they  may  sell, 
would  then  be  in  a  mood  to  negotiate,  in  which  case,  we  would 
communicate  with  you.    Very  truly  yours." 
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At  the  close  of  the  testimony,  the  court,  McIlvaine,  P.  J., 
charged  the  jury : 

This  is  an  action  by  John  F.  Sweeney  against  the  Ten  Mile 
Oil  &  Gas  Company,  and  the  suit  grows  out  of  a  written 
contract  that  was  executed  by  the  plaintiff  and  the  defendant 
A.  material  part  of  that  contract  reads  as  follows : 
a  for  the  sale  of  the  property  and  franchises  of  the 
dl  &   Gas   Company:  First,  the  plant,  including 
3S  and  all  the  territory  of  our  company  to  be  sold 
)hn  F.  Sweeney,  of  Wheeling,  West  Va.,  at  and 
of  thirty  thousand  dollars  cash  ;  and  if  sold  to  or 
in  sixty  days  after  this  date,  Mr.  Sweeney  is  to 
3usand  dollars  for  negotiating  the  sale." 
It  is  admitted  on  both  sides  that  a  slight  modification  of  this 
contract  was  afterwards  made,  allowing  the  sale  to  be  made,  in 
place  of  for  $30,000,  for  110,000  cash,  and  the  balance  to  be 
secured  by  notes ;  and  with  this  modification,  the  contract 
stands  as  I  have  read  it.     The  interpretation  of  this  contract, 
so  far  as  I  have  read  it,  and  so  far  as  it  is  written,  is  for  the 
court,  and  the  important  words  in  the  contract  to  be  interpret- 
ed are  the  words  "  sale  "  and  the  words  "  if  sold."     We  in- 
struct you  that  this  contract  means  that  there  was  to  be  an 
actual  sale.     And  the  word  "sale,"  as  defined  by  Story,  is, 
"  The  transfer  of  the  absolute  title  to  property  for  a  certain 
agreed  price."     It  is  a  contract  between  two  parties,  one  of 
whom  clearly  parts  with  the  property  in  the  thing  sold,  and 
the  other  parts  with  a  valuable  consideration.     [There  was  no 
actual  sale,  as  we  understand  the  evidence  in  the  case  before 
the  court,  but  it  is  claimed  there  was  a  contract  to  sell,  which 
the  defendants  failed  to  carry  out.]  *    You  will  see,  gentlemen, 
there  is  a  difference  between  the  word  sale  and  a  contract  to 
sell.     And  we  instruct  you,  that  the  word  employed  here  by 
these  parties  contemplated  an  actual  sale.     [The  first  ques- 
tion then  arises:  Did  Mr.  Sweeney,  who  had  an  option  on  this 
plant,  make,  as  far  as  he  was  concerned,  an  actual  sale  of  it? 
And  did  the  defendant  company  refuse  to  deliver  the  property, 
and  is  that  the  reason  the  franchise  is  still  in  the  hands  of  the 
defendant  company,  and  not  in  the  hands  of  the  alleged  pur- 
chaser ?J  * 

There  is,  I  believe,  no  evidence  in  the  case  to  show  that  the 
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parties  ever  did  consummate  the  sale ;  that  is,  that  there  ever 
was  a  perfect  execution  in  regard  to  all  the  details  of  the  sale. 
It  appears  that  there  were  some  things  left  undone  at  the  time 
it  was  declared  off  by  the  parties.  If  that  is  the  case,  and  you 
come  to  the  conclusion  from  the  evidence,  as  you  no  doubt  will, 
that  the  sale  never  was  completed,  and  that  there  never  was  an 
actual  sale,  then  the  next  question  arises,  was  there  a  contract 
to  sell,  and  was  the  failure  to  consummate  the  sale  under  that 
contract  due  to  the  defendant  company  failing  to  do  something 
that  they  were  required  to  do  under  that  contract  of  sale  ?  [If 
Mr.  Sweeney  got  so  far  along  in  this  transaction  as  to  have 
brought  these  parties  together,  so  that  a  contract  of  sale  was 
made,  which  included  in  it  certain  things  to  be  done  by  the 
parties,  and  the  defendant  company  failed  to  do  those  things 
which  they  were  required  to  do,  in  order  to  consummate  that 
sale,  to  make  it  an  actual  sale,  then  we  think  the  plaintiff  would 
be  entitied  to  recover.  Although  he  is  only  entitied  to  recover 
in  case  of  an  actual  sale,  yet  the  contract  having  gone  so  far 
that  all  it  required  of  the  parties  was  that  they  should  do  cer- 
tain things,  or  perform  certain  details,  contemplated  in  the  con- 
tract of  sale,  he  would  be  entitled  to  his  money,  if  the  failure 
to  consummate  the  sale  was  by  reason  of  the  defendant  com- 
pany not  doing  that  which  they  were  bound  to  do.  And  we 
think,  gentiemen,  that  is  really  the  point  in  the  case.  It  is 
admitted  there  was  no  actual  transfer  of  this  property ;  this 
defendant  company  still  owns  this  plant,  so  far  as  the  evidence 
in  this  case  shows ;  there  is  no  evidence  to  the  contrary.  The 
contract  of  sale,  if  there  was  one  entered  into,  was  never  fully 
consummated  by  a  transfer  of  the  stock  and  an  assignment  of 
the  leases.  But,  if  you  believe  there  was  a  contract  of  sale 
made  here,  an  agreement  entered  into  by  these  parties  looking 
to  the  transfer  of  the  stock  of  this  company,  and  also  an  assign- 
ment of  the  leases,  which  was  to  be  consummated  by  the  par- 
ties doing  certain  things,  and  that  the  defendant  company  failed 
to  do  that  which  they  were  required  to  do,  and  that  that  was 
the  reason  the  sale  was  not  consummated  and  the  transfers 
made,  then  I  say  Mr.  Sweeney  ought  not  to  be  held  responsi- 
ble for  that  failure,  if  he  has  done  all  that  he  could  do  in  con- 
summating the  sale,  and  the  reason  it  is  not  consummated  lies 
solely  at  the  door  of  the  defendant  company.]  * 
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Now,  gentlemen,  in  the  first  place,  there  is  some  dispute 
about  whether  there  ever  was  a  contract  of  sale,  and  you  will 
have  to  determine  from  all  the  evidence  in  the  case,  whether 
there  ever  was  an  agreement  upon  the  conditions  of  sale.  Did 
the  parties  come  together,  and  have  an  understanding  as  to 
the  exact  things  they  had  agreed  on,  and  the  exact  things 
that  were  to  be  done  on  each  side  ?  If  they  did,  that  would 
be  a  contract  of  sale.  Was  everything  agreed  upon  that  had 
to  be  done,  if  not  already  done,  in  order  to  make  a  consum- 
mated sale  ?  If  it  was,  then  there  was  a  contract  of  sale.  You 
will  consider  all  the  evidence  in  the  case  on  this  question ;  this 
telegram  sent  by  Mr.  Logan,  and  then  what  happened  in  pur- 
suance of  the  proposition  contained  in  the  telegram,  when  the 
parties  got  together  in  Mr.  Sayer's  office,  and  at  the  other  meet- 
ings of  the  parties ;  you  will  consider  it  all  together,  and  then 
determine  whether  or  not  there  was  an  agreement  by  the  par- 
ties to  sell  this  property.  If  you  find  there  was  a  contract  to 
sell  the  property,  then  the  next  question  will  be,  what  is  the 
reason  it  was  not  consummated  ?  Did  the  thing  fail  on  ac- 
count of  the  defendant  company  not  doing  something  that  they 
were  bound  to  do  ? 

[Now,  the  def  andant  company  claims  that  the  principal  thing 
that  was  to  be  done,  and  the  plaintiff,  that  the  only  thing  that 
was  to  be  done,  was  the  examination  of  the  titles  to  the  leased 
farms.  The  defendant  company  claims  they  did  everything  on 
their  part  that  was  required  at  their  hands  to  perfect  these 
titles ;  while  the  plaintiff  claims  that  they  were  in  default,  from 
the  fact  that  some  of  these  leases,  so  far  as  the  record  title  was 
made  to  appear,  were  given  by  parties  that  had  no  title ;  that 
the  purchaser  was  not  bound  to  accept  these  leases  in  that  con- 
dition, and  that  the  defendant  company  failed  to  make  these 
titles  good  when  they  could  have  done  so,  and  that  that  was  the 
reason  why  this  trade  failed  to  be  consummated,  and  that  the 
failure  or  want  of  consummation  of  the  contract  must  be  solely 
laid  at  their  door.  Now,  gentlemen,  you  will  take  all  the  evi- 
dence in  this  case  in  regard  to  that  matter,  and  you  will  de- 
termine from  the  evidence  in  the  case  whether  or  not  that  is 
correct ;  and  if  you  find,  as  I  said  before,  that  there  was  a  con- 
tract of  sale  that  contemplated  certain  things  to  be  done  in 
order  for  its  consummation,  and  that  the  defendant   failed  to 
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comply  with  the  things  they  were  required  to  do  in  that  contract 
of  sale,  then  the  plaintiff  ought  to  recover,  because  he  has  done 
everything  that  he  possibly  could  do  in  consummating  the  sale, 
and  the  reason  it  is  not  consummated  is  the  fault  of  the  defend- 
ant. On  the  other  hand,  if  you  conclude  there  never  was  any 
contract  of  sale,  but  only  dickering  between  these  parties  and 
they  never  came  to  any  understanding  at  all,  or  even  if  they 
did  come  to  an  understanding,  that  it  was  the  plaintiff's  fault, 
or  his  purchaser's  fault,  that  the  sale  never  was  consummated, 
then  we  think  he  ought  not  to  recover.]  * 

Now,  gentlemen,  we  are  asked  to  instruct  you  as  follows  on 
the  part  of  the  plaintiff : 

1.  K  the  jury  believe  from  the  evidence  that  the  plaintiff 
John  F.  Sweeney,  produced  to  the  defendant  corporation  a  pur- 
chaser in  the  person  of  W.  P.  Logan,  to  whom  the  company 
made  a  proposition  of  sale,  and  that  the  said  Logan  in  good 
faith  accepted  said  proposition,  then  a  sale  was  made  and  the 
plaintiff  is  entitled  to  recover  the  full  sum  of  $2,000. 

Answer :  Affirmed,  subject  to  what  we  have  said  in  the  gen- 
eral charge.'' 

2.  If  the  jury  believe  from  the  evidence  that  the  company 
made  a  proposition  of  sale,  which  the  said  Logan  accepted  in 
good  faith,  but  that  the  sale  failed  to  be  Consummated  by  rea- 
son of  the  defendant  company's  defective  titles,  then  the  plaint- 
iff is  entitled  to  recover. 

Answer :  Affirmed,  subject  to  what  we  have  said  in  the  gen 
eral  charge.* 

8.  That  the  defendant  company,  in  constituting  John  F 
Sweeney  their  agent  for  the  sale  of  their  leases,  franchises,  etc., 
practically  represented  that  their  titles  were  at  least  market- 
able, and  if  the  jury  believe  that  the  sale  fell  through  by  reason 
of  defects  in  the  company's  titles,  the  plaintiff  is  entitled  to  re- 
cover. 

Answer :  Refused.  We  do  not  think  the  plaintiff  was  the 
agent  of  the  defendant  company. 

The  defendant  asks  us  to  instruct  you  as  follows : 

1.  By  the  terms  of  the  agreement  between  Mr.  Sweeney  and 
the  defendant  company,  Mr.  Sweeney  was  only  to  receive  tlie 
sum  of  $2,000  in  the  event  of  a  sale  of  the  property  or  its  with- 
drawal by  the  company ;  and,  as  the  property  was  not  sold  or 
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withdrawn  he  cannot  recover  in  this  action,  unless  the  jury 
should  find  that  the  defendant  accepted  as  a  purchaser  the  per- 
son produced  by  Mr.  Sweeney,  and  that  the  final  consummation 
of  the  sale  was  prevented  by  the  improper  conduct  of  the  de- 
fendant. 

Answer:  Affirmed. 

2.  The  ordinary  rule  as  to  broker's  commissions  does  not  ap- 
ply to  this  case,  but  it  is  to  be  decided  according  to  the  terms 
of  the  written  contract  between  plaintiff  and  defendant. 

Answer:  Affirmed.   . 

8.  In  the  contract  between  the  plaintiff  and  the  defendant, 
the  defendant  did  not  insure  the  titles  of  the  properties  upon 
which  it  held  leases,  and  when  the  plaintiff  took  the  option 
contained  in  the  contract,  he  took  the  risk  of  the  titles  proving 
defective  so  far  as  that  might  affect  his  right  to  compensation. 

Answer:  Affirmed. 

4.  If  the  jury  should  find  from  the  evidence  that  the  sale  of 
the  property  failed  because  of  defects  in  some  of  the  titles, 
this  will  not  justify  a  verdict  for  the  plaintiff,  unless  they  also 
find  that  the  defects  were  such  as  the  defendant  company  could 
have  removed  and  that  it  improperly  failed  so  to  do. 

Answer:  Affirmed. 

5.  The  paper  of  At)ril  20, 1888,  and  the  telegram  oi  April  24, 
1888,  do  not  constitute  a  contract  of  sale,  because  the  papers 
themselves  and  other  evidence  in  the  case  show  that  additional 
papers  were  to  be  executed  in  order  to  close  the  transaction. 

Answer :  This  point  is  answered  in  this  way :  In  determin- 
ing whether  or  not  there  was  a  contract  of  sale,  the  paper  of 
April  20, 1888,  and  the  telegram  of  April  24, 1888,  must  be 
taken  with  the  other  evidence  in  the  case. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$2,092.  Judgment  having  been  entered  on  the  verdict,  the  de- 
fendant company  took  this  appeal;  specifying  that  the  court 
erred : 

1.  In  the  refusal  of  the  defendant's  offer.^ 

2-5.  In  the  portions  of  the  charge  embraced  in  [  ]  «  to5 

6.  "  In  submitting  to  the  jury  a  question  of  fact  about  which 
there  was  no  evidence." 

7.  8.  In  the  answers  to  the  plaintiff's  points.  "^  * 
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Mr,  John  H,  Mwrdoch,  for  the  appellant : 

1.  The  letter,  exhibit  11,  was  material  to  the  issue,  because 
it  tended  to  sustain  the  allegation  of  the  defendant  that  the 
parties  produced  by  the  plaintiff  had  no  bona  fide  intention  of 
becoming  purchasers.  It  was  relevant  because  it  related  solely 
to  the  matter  of  the  purchase  of  the  property.  It  was  compe- 
tent because  it  formed  one  link  in  the  chain  of  facts  and  cir- 
cumstances. It  was  written  by  a  person  whom  the  plaintiff  had 
held  out  as  the  responsible  purchaser  and  was  the  closing  act 
of  the  whole  matter.  Had  the  letter  been  written  by  Logan 
it  certainly  would  have  been  competent  evidence  to  show  his 
intentions ;  being  written  by  his  principal  it  should  at  least 
have  as  much  weight  as  if  written  by  himself. 

2.  The  plaintiff  was  not  the  agent  of  the  defendant  nor  was 
he  a  real  estate  broker.  He  had,  at  his  own  request,  received 
an  option  upon  the  property  and  was  offering  it  for  sale  for  his 
own  benefit.  To  entitle  him  to  the  $2,000  mentioned  in  his 
agreement  with  the  defendant  company,  he  was  bound  to  show 
either  an  actual  sale,  which  was  not  pretended  to  have  been 
made,  or  a  bona  fide  contract  of  sale  with  a  purchaser  produced 
by  him,  and  that  that  contract  was  improperly  defeated  in  some 
way  by  the  defendant  company.  The  proof  of  the  contract 
without  jH-oof  of  its  being  defeated  by  some  act  Or  failure  on 
the  part  of  the  defendant  would  not  be  suflBcient,  and  it  was 
upon  this  ground  that  defendant  moved  for  a  compulsory  non- 
suit, which  was  refused  by  the  court. 

3.  If  any  one  is  able  to  tell  why  the  sale  was  never  consum- 
mated, W.  P.  Logan  was  able  to  do  so.  He  testified  that  it 
was  because  his  attorney  could  not  approve  all  the  titles.  The 
court  below  said  to  the  jury  that  it  was  claimed  that  there  was 
a  contract  of  sale  which  the  defendants  failed  to  carry  out,  yet 
from  the  beginning  to  the  end  of  the  case  there  is  not  a  word 
of  testimony  to  show  that  the  defendant  failed  to  do  anything ; 
on  the  other  hand  the  plaintiff's  case  only  «howed  failure  of 
title  for  which  the  defendant  was  not  responsible.  The  court 
said  to  the  jury,  second  assignment,  that  the  question  whether 
the  defendant  had  prevented  the  consummation  of  the  sale  by 
a  failure  to  do  that  which  it  was  bound  to  do  was,  in  the  opin- 
ion of  the  court,  "  really  the  point  in  the  case." 

4.  "  To  submit  a  fact  destitute  of  evidence  as  one  that  may 
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nevertheless  be  found,  is  an  encouragement  to  err,  which  can- 
not be  too  closely  observed,  or  unsparingly  corrected :  Stauffer 
V.  Latshaw,  2  W.  167.  "  A  jury  ought  never  to  be  left  to  mere 
conjectures,  when  sympathy  or  some  other  equally  improper 
motive  will  be  sure  to  turn  the  scale.  It  is  not  too  much  to  in- 
sist that  there  shall  be  evidence  of  circumstances  on  which  the 
conclusion  asked  for  may  be  reasonably  predicated :  "  Raby  v. 
Cell,  85  Pa.  80.  We  claim  therefore  that  there  being  no  evi- 
dence whatever  that  the  defendant  had  agreed,  or  was  in  any 
way  bound  to  do  anything  towards  perfecting  the  titles,  or  that 
it  failed,  neglected  or  refused  so  to  do,  it  was  error  to  submit 
the  question  to  the  jury. 

5.  Both  the  first  and  second  points  submitted  to  the  court 
on  behalf  of  the  plaintiff  should  have  been  unqualifiedly  re- 
fused. These  points  would  have  been  entitled  to  an  affirm- 
ance, if  the  plaintiff  had  been  either  a  real  estate  broker  or  an 
agent:  Keys  v.  Johnson,  68  Pa.  42.  He  testified,  however, 
that  he  was  neither,  and  all  the  evidence  in  the  case  shows 
the  same  thing.  Why  then  should  the  points  be  afl&rmed  by 
the  court,  even  subject  to  what  was  said  in  the  general  charge, 
when  they  were  based  upon  an  unsound  theory  ?  The  affirm- 
ance of  these  two  points,  with  a  reference  to  the  general  charge, 
served  to  intensify  the  error  of  submitting  to  the  jury  a  ques- 
tion of  fact  unsupported  by  evidence. 

Mr,  M.  L.  A,  MeCracken  (with  him  Mr,  M.  H.  Stevenson')^ 
for  the  appellee : 

1.  The  only  witness  called  by  the  defendant  to  prove  the 
letter,  exhibit  11,  testified  he  had  no  knowledge  of  the  sig- 
nature, and  there  was  not  even  an  attempt  to  show  any  cir- 
cumstances which  would  give  the  letter  the  ear-marks  of 
genuineness.  But,  even  if  the  letter  was  not  inadmissible  for 
these  reasons,  it  was  properly  excluded  for  the  reason  that  it 
did  not  tend  even  to  prove  what  it  was  offered  for,  to  wit,  that 
Col.  Potts,  though  interested,  was  not  interested  as  a  purchaser 
in  the  way  alleged  by  Mr.  Logan. 

2.  In  order  to  know  whether  the  court's  instructions  to  the 
jury  were  correct  or  not,  we  must  know  what  were  the  terms 
of  this  contract  of  sale.  The  contract  consisted  of  the  com- 
pany's "  proposition  "  of  April  20th,  and  W.  P.  Logan's  tele 
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gram  of  acceptance  dated  four  days  later,  April  24th.  This 
telegram  proposed  no  new  terms,  but  confined  itself  entirely  to 
an  acceptance  of  the  company's  proposition.  Consequently  if 
we  would  acquaint  ourselves  with  the  terms  of  this  contract 
of  sale,  we  must  look  to  the  company's  "proposition"  alone, 
because  from  no  other  source  can  the  terms  of  sale  be  ascer- 
tained. 

S.  The  company  empowered  the  plaintiff  to  sell  their  pro- 
perty but  said  nothing  in  the  original  article  in  regard  to  war- 
ranting titles.  But  upon  the  plaintiff's  Reducing  them  a 
purchaser  in  the  person  of  W.  P.  Logan,  they  hold  a  meeting 
and  come  to  a  "  conclusion  "  in  which  they  propose  that  one 
of  the  terms  of  sale  shall  be  that  their  "  titles  and  franchises 
to  be  subject  to  proper  examination  and  approval : "  This,  they 
say,  is  "  the  conclusion  arrived  at  in  our  meeting,"  etc.,  and 
appears  to  be  the  result  of  deliberation  by  the  members  of  the 
company.  This  proposition  was  made  Apiil  20th  and  was 
forwarded  to  W.  P.  Logan,  who  accepted  it  by  telegram 
April  24th,  and  the  sale  was  consummated  so  far  as  the  plaint- 
iff to  this  action  was  concerned. 

4.  On  the  trial  of  the  case  below,  neither  M.  Sharp,  president, 
nor  A.  M.  Brown,  secretary,  made  any  pretence  to  ignorance 
of  the  defects  in  the  titles,  but  on  the  contrary  it  appeared  that 
they  not  only  had  full  knowledge  of  them  but  made  every  effort 
to  correct  them.  Nor  was  it  incumbent  upon  the  plaintiff  to 
show  that  these  defects  could  have  been  cured  by  the  efforts  of 
the  defendant  company.  By  incorporating  into  their  proposi- 
tion of  sale  a  stipulation  that  their  titles  were  to  be  subject  to 
examination  and  approval,  they  engaged  to  make  their  titles 
at  least  marketable ;  and  what  reason  have  they  to  complain 
that  the  court  held  them  up  to  their  undertaking,  or  to  deprive 
the  plaintiff  of  his  compensation  after  he  has  produced  a  bona 
fide  purchaser,  simply  because  they  cannot  come  up  to  terms 
of  their  own  proposing? 

Opinion,  Mb.  Justice  Stebrett: 

There  was  no  error  in  excluding  the  letter  offered  "  for  the 
purpose  of  showing  that  Col.  Potts,  although  interested,  was 
not  interested  as  a  purchaser  in  the  way  alleged  by  Mr.  Logan." 

The  letter  in  question  was  rightly  rejected,  for  the  reason 
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that  the  proof  of  its  genuineness  was  insufficient.  When 
shown  to  the  witness,  and  he  was  asked  if  it  was  a  letter  he 
had  received  from  Col.  Potts,  he  replied :  "  This  is  a  letter  1 
received  by  mail,  and  it  has  the  signature  of  Joseph  D.  Potts, 
but  I  have  no  knowledge  of  his  signature."  That  is  about  as 
near  as  the  evidence  comes  to  proving  the  genuineness  of  the 
letter,  and  surely  it  falls  far  short  of  the  standard  of  proof  ne- 
cessary to  admit  in  evidence  any  private  writing.  But,  even 
if  the  letter  had  been  properly  shown  to  be  genuine,  it  was 
rightly  excluded,  for  the  reason  that  it  did  not  tend  to  prove 
what  it  was  offered  for.     The  first  specification  is  not  sustained. 

The  second  to  fifth  specifications,  inclusive,  are  to  the  por- 
tions of  the  charge  recited  therein,  respectively.  Viewing 
each  in  the  light  of  the  evidence,  we  are  unable  to  discover 
any  error  in  either  of  them. 

The  sixth  specification  is  not  according  to  rule,  and  therefore 
not  entitled  to  notice.  It  simply  complains  that  "  the  court 
erred  in  submitting  to  the  jury  a  question  of  fact  about  which 
there  is  no  evidence."  What  that  question  of  fact  is  we  are 
not  informed.  In  an  examination  of  the  record,  however,  we 
have  not  found  any  such  question. 

The  case  hinged  entirely  on  facts,  which  the  evidence  tended 
to  prove,  and  of  which  plfttntiff's  first  and  second  points  for 
charge  are  predicated,  viz. : 

"1.  If  the  jury  believe  from  the  evidence  that  the  plaintiff, 
John  F.  Sweeney,  produced  to  the  defendant  corporation  a  pur- 
chaser in  the  person  of  W.  P.  Logan,  to  whom  the  company 
made  a  proposition  of  sale,  and  that  the  said  Logan  in  good 
faith  accepted  said  proposition,  then  a  sale  was  made,  and  the 
plaintiff  is  entitled  to  recover  the  full  sum  of  $2,000. 

"  2.  If  the  jury  believe  from  the  evidence  that  the  company 
made  a  proposition  of  sale,  which  the  said  Logan  accepted  in 
good  faith,  but  that  the  sale  failed  to  be  consummated  by  reason 
of  the  defendant  company's  defective  titles,  then  the  plaintiff  is 
entitled  to  recover." 

The  affirmance  of  these  points  by  the  court,  subject  to  what 
had  been  said  in  the  general  charge,  constitutes  the  subject  of 
complaint  in  the  seventh  and  eighth  specifications,  respectively. 
In  view  of  the  evidence,  it  cannot  be  doubted  that  these  points 
were  rightly  affirmed.     The  jury,  as  they  were  warranted  in 


Digitized  by  LjOOQIC 


LLOYD  V,  MITCHELL.  205 

Statement  of  Facts. 

doing,  found  the  facts  of  which  they  were  predicated ;  and  that 
finding  is,  of  course,  conclusive  of  the  controversy.     The  plaint- 
iff procured  a  purchaser,  to  whom  the  company  ma 
sition  of  sale,  and  in  good  faith  that  proposition  ws 
That  there  was  a  failure  to  consummate  the  sale  th 
was  not  the  fault  of  the  plaintiff. 

We  find  nothing  in  the  record  of  which  appell 
just  reason  to  complain,  and  hence  the  judgment  sh 
disturbed. 

Judgment 


MARY  C.  LLOYD  v.  SARAH  E.  MITCH 

APPEAL  BY  DEFENDANT  PROM  THE  COURT  OF 
PLEAS  OF  INDLANA  COUNTY. 

Argued  October  23, 1889— Decided  Noyember  4, 188 

Where  a  testatrix  devised  a  lot  of  ground  to  her  grandda 
heirs  and  assigns  forever,"  and  after  bequeathing  to  her  ai 
tain  legacies,  divided  the  residuum  of  the  estate  into  thi 
of  which  was  given  to  said  granddaughter,  her  share  to 
trustee  until  she  should  attain  the  age  of  thirty  years,  the 
vise  of  the  lot  was  not  affected  by  the  trust  declared  in  the 
ing  to  the  residuum. 

Before  Sterrett,  Green,  McCollum  and  Mrr 
No.  243  October  Term  1889,  Sup.  Ct. ;  court  bek 
September  Term  1889,  C.  P. 

On  August  6,  1889,  a  case  stated  was  submitt( 
Mary  C.  Lloyd,  as  plaintiff,  and  Sarah  E.  Mitchell 
ant,  setting  out  a  contract  made  by  said  Mary  C.  LI 
Sarah  C.  Mitchell  for  the  sale  and  conveyance  of  a 
lot  No.  6,  on  Philadelphia  street,  in  Indiana  borou 
sum  of  i5,000,  part  of  said  purchase  money  having 
K  the  court  should  be  of  opinion  that  under  the  v 
C.  C.  Banks,  deceased,  the  plaintiff  was  invested 
simple  title  to  said  lot,  with  power  to  convey  the 
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arriving  at  the  age  of  twenty-one  years,  judgment  was  to  be 
entered  for  the  plaintiff  for  $1,000 ;  otherwise,  etc. 

The  will  of  Mrs.  Charlotte  C.  Banks,  made  a  part  of  the  case 
stated,  provided:  "I.  I  do  devise  unto  my  granddaughter 
Mary  C.  Lloyd,  daughter  of  my  deceased  daughter  Mary  P. 
Lloyd,  my  in-lot  No.  6  on  Philadelphia  street  in  said  borough, 
with  the  buildings  and  appurtenances,  on  which  said  lot  I  now 
reside,  to  have  and  to  hold  to  her  my  said  granddaughter,  her 
heirs  and  assigns  forever." 

Immediately  thereafter  followed  several  specific  bequests  to 
Mary  C.  Lloyd,  and  if  she  should  live  until  she  attained  the 
age  of  thirty  years,  a  legacy  of  f  15,000.  Various  other  be- 
quests and  legacies  were  given  in  the  will  to  other  beneficia- 
ries, and  there  was  then  a  provision,  VII.,  dividing  the  residuum 
of  the  testatrix's  estate,  "real  and  personal  or  mixed,  after 
satisfaction  and  discharge  of  the  foregoing  several  devises, 
legacies  and  bequests,  and  of  any  just  debts  and  expenses  of 
settlement  of  my  estate,"  into  three  parts,  one  of  which  was 
disposed  of  as  follows : 

"  8.  The  remaining  one  third  part  of  the  said  residuum  of 
my  estate,  real,  personal  and  mixed,  I  devise  and  bequeath  to 
my  two  granddaughters  Charlotte  D.  Lloyd  and  Mary  C. 
Lloyd,  daughters  of  my  deceased  daughter,  Mary  P.  Lloyd, 
their  heirs  and  assigns,  share  and  share  alike,  to  be  paid  them 
and  to  come  into  their  possession  and  enjoyment  when  they 
severally  attain  the  age  of  thirty  years ;  and  should  either  of 
them  die,  without  lawful  issue  living  at  the  time  of  their  death, 
before  they  attain  the  age  of  thirty  years,  the  share  of  her  so 
dying  shall  descend  to  and  be  enjoyed  by  the  survivor,  her 
heirs  and  assigns ;  and  should  both  of  my  said  two  grandchil- 
dren die  before  they  attain  the  age  of  thirty  years,  without 
issue  as  aforesaid,  their  shares  hereinbefore  devised  and  be- 
queathed to  them  shall  be  equally  divided  between  my  surviv- 
ing grandchildren  then  living,  share  and  share  alike ;  and  I  do 
hereby  order  and  direct  that  the  said  shares  of  said  Charlotte 
D.  and  Mary  C.  Lloyd,  as  herein  declared,  shall  be  paid  over 
to,  received  and  held  by  a  trustee  who  shall  be  appointed  un- 
der the  laws  of  this  commonwealth  of  Pennsylvania  by  such 
court  as  may  have  jurisdiction  in  the  premises,  which  trustee 
shall  not  be  a  relation  by  blood  of  said  Charlotte  D.  and  Mary 


Digitized  by  LjOOQIC 


LLOYD  V.  MITCHELL.  207 

Opinion  of  Court  below. 

C.  Lloyd,  and  shall  hold  the  same  in  trust  for  the  persons  and 
purposes  hereinbefore  declared,  until  the  said  Charlotte  D. 
Lloyd  and  Maxy  C.  Lloyd  shall  severally  and  respectively  ar- 
rive at  the  age  of  thirty  years ;  and  he  shall  during  the  time 
aforesaid  receive  the  interest  and  other  revenues,  rents,  etc., 
arising  from  said  shares,  and  after  payment  of  taxes  and  other 
lawful  charges  thereon,  pay  over  the  same  annually  to  said 
Charlotte  and  Mary  Lloyd  and,  at  their  arrival  at  the  age  of 
thirty  years  respectively,  deliver  up  and  pay  over  the  said 
shares  and  principal  to  them." 

The  case  stated  showed  further,  that  in  1884,  Mr.  Thomas 
Sutton  had  been  appointed  trustee  of  said  Mary  C.  Lloyd  by 
the  Orphans'  Court  of  Indiana  county,  for  the  purposes  in  said 
will  declared,  and  had  not  been  discharged  from  said  trust. 

On  August  27, 1889,  after  argument,  the  court,  Whttb,  P. 
J.,  filed  the  following  opinion : 

The  plaintiff  brings  her  action  to  recover  the  first  payment 
due  on  an  article  of  agreement  for  the  sale  to  the  defendant  of  a 
house  and  lot  in  the  borough  of  Indiana,  being  No.  6  in  the  plan 
of  the  borough.  The  facts  have  been  agreed  upon  as  a  case 
stated.  The  agreement  for  the  sale  is  dated  August  3,  1889, 
by  which  the  plaintiff  sells  the  lot  to  the  defendant  for  the 
sum  of  $5,000,  payable  as  specified  in  the  article,  $1,000  of 
which  was  due  August  6,  1889.  The  action  was  brought  to 
recover  this  payment. 

It  is  agreed  by  the  case  stated  that  the  title  comes  by  devise 
in  the  last  will  and  testament  of  Mrs.  C.  C.  Banks,  dated  No- 
vember 30,  1881,  and  probated  November  11,  1884.  By  the 
will,  this  lot  is  devised  to  the  plaintiff  as  follows «  "  I.  I  do 
devise  unto  my  granddaughter  Mary  C.  Lloyd,  daughter  of 
my  deceased  daughter  Mary  P.  Lloyd,  my  in-lot  No.  6  on  Phil- 
adelphia street  in  the  said  borough,  with  the  buildings  and  ap- 
purtenances, on  which  said  lot  I  now  reside,  to  have  and  to 
hold  to  her  my  said  granddaughter,  her  heirs  and  assigns  for- 
ever." Certain  bequests  to  the  plaintiff  follow  this  devise, 
with  pi*ovision  over  for  such  bequests  in  case  of  her  death. 
Then»  a  residuum  of  the  estate  is  created  and  disposed  of  as 
follows :  **  Vn.  As  to  the  rest  and  residuum  of  my  estate,  real 
and  personal  or  mixed,  after  satisfaction  and  discharge  of  the 
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foregoing  several  devises,  legacies  and  bequests  and  of  my  just 
debts  and  expenses  of  settlement  of  my  estate."  A  division 
of  her  estate  or  the  residue  thereof  into  three  parts  immediately 
follows  this  provision.     To  this  will  there  are  two  codicils. 

In  no  part,  however,  of  the  several  provisions  of  this  will  do 
we  find  any  interference  with  or  change  of  the  devise  to  the 
plaintiff  of  the  lot  which  is  the  subject  of  this  action.  We  are 
clear  the  devise  to  the  plaintiff,  as  quoted  above,  "  to  have  and 
to  hold  to  her  my  said  granddaughter,  her  heirs  and  assigns 
forever,"  vested  in  her  at  the  death  of  the  testatrix  a  fee  sim- 
ple estate,  and  no  other  part  of  the  will  limits  or  destrojrs  it. 
All  the  elements  of  the  grant  of  a  fee  simple  estate  even  by 
deed  to  the  plaintiff,  are  here  found.  If  the  expressions  would 
create  such  an  estate  by  deed,  how  much  more  by  will.  By  a 
careful  reading  of  the  will,  we  repeat,  we  can  discover  no  lim- 
itation of  the  fee  simple  estate  originally  devised,  nor  do  we 
find  any  intention  to  incumber  it  with  any  trust  by  vesting  the 
legal  title  primarily  in  a  trustee ;  but  we  feid  the  title  vested 
on  the  death  of  the  testatrix,  by  virtue  of  this  devise,  com- 
pletely in  the  plaintiff. 

The  plaintiff  having  tendered  to  the  defendant  a  deed  in 
fulfilment  of  the  written  agreement,  August  6,  1889,  before 
suit,  is  entitled  to  judgment  herein  for  the  ij^mount  of  purchase 
money  due.  The  only  gi^ound  of  defence  and  refusal  of  the 
deed  and  the  payment  of  the  purchase  money,  set  up  by  the 
defendant,  being  a  denial  that  the  will  of  the  testatrix  vested 
a  title  in  fee  simple  in  the  plaintiff  to  the  lot  in  question,  we 
cannot  sustain.  As  we  have  said,  the  plaintiff  took  under  the 
will  an  estate  in  fee  simple  in  the  lot  described  in  the  case 
stated.  We  now  direct  judgment  to  he  entered  for  the  plaint- 
iff for  the  sum  of  $1,000,  with  interest  from  August  5, 1889, 
and  costs,  no  attorney  fee  to  be  taxed.  Before  execution  shall 
issue  the  plaintiff  shall  file  a  deed  for  the  premises,  according 
to  the  agreement,  which  the  defendant  shall  have  the  right  to 
lift  upon  delivering  to  the  plaintiff  a  mortgage  upon  the  prem- 
ises for  the  balance  of  the  purchase  money. 

Judgment  having  been  entered  as  ordered,  the  defendant 
took  this  appeal,  specifying  that  the  court  erred : 

1.  In  holding  that  the  devise  to  the  plaintiff  vested  in  her. 
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at  the  death  of  the  testatrix,  a  fee  simple,  and  that  no  other 
part  of  the  will  limited  it  or  destroyed  it. 

2.  In  not  finding  that  the  will  created  an  active  trust,  in  the 
trustee  of  the  plaintiff,  which  would  prevent  the  plaintiff  from 
conveying  in-lot  No.  6,  devised  to  her,  before  she  attained  the 
age  of  thirty  years. 

Mr.  S.  M.  Jack  (with  him  Mr.  D.  S.  Taylor^  ^  for  the  appel- 
lant. 

Counsel  cited:  Middleswarth  v.  Blackmore,  74  Pa.  418; 
Osborne  v.  Soley,  81*  Pa.  312 ;  Vetter's  App.,  99  Pa.  62. 

Mr.  Thomas  SvUon^  for  the  appellee,  was  not  heard. 

y 
Pbb  Cueiam  : 

All  that  can  be  profitably  said  on  the  question  involved  in 
this  contention  is  contained  in  the  clear  and  satisfactory  opin- 
ion of  the  learned  president  of  the  Common  Pleas.  We  there- 
fore afl&rm  the  judgment  on  that  opinion. 

Judgment  afiSrmed. 


PENN  BANK,  FOR  USE,  v.  FARMERS  D.  N.  BANK. 

APPEAIi  BY  PTiATNTIFF  PROM  THE  COURT  OF  COMMON  PLBAS 
NO.  1   OP  ALLEGHENY  COUNTY. 

Argued  November  8,  1889— Aflftrmed  at  Bar. 

A  bank  obtaining  commercial  paper  as  indorsee,  whether  for  collection  or 
as  owner,  before  an  assignment  by  the  maker  for  the  benefit  of  creditors, 
may  set  off  the  amount  thereof  in  a  suit  brought  by  the  assignee  to  re- 
coyer  the  maker^s  balance  on  deposit. 

Before  Paxson,  C.  J.,  Sterrbtt,  Clark,  Williams,  Mc- 
CoLLUM  and  Mitchbll,  J  J. 

No.  253  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  802 
September  Term  1884,  C.  P.  No.  1. 

On  September  23,  1889,  the  action  by  the  Penn  Bank,  for 
Vol.  cxxx — 14 
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use  of  Henry  Warner,  assignee,  against  the  Farmers  Deposit 
National  Bank,  reported  as  Farmers  D.  N.  Bank  v.  Penn  Bank, 
123  Pa.  283,  came  on  for  a  second  trial  in  the  court  below,  be- 
fore Collier,  J.  There  was  no  change  in  the  parties  or  plead- 
ings, and  by  agreement  the  same  testimony  taken  on  the  first 
tiial  was  submitted  to  the  jury,  the  same  objections  made  and 
exceptions  sealed.  • 

The  plaintiff  requested  the  court  to  charge : 

1.  If  the  jury  believe  that  the  check  of  188,000,  exhibit  No.  2, 
in  this  case,  was  taken  by  the  defendant  from  the  Germania 
Savings  Bank,  and  the  amount  thereof  credited  in  the  account 
of  the  latter  bank,  on  condition  that  in  case  of  non-payment  it 
should  be  returned  to  the  Germania  Savings  Bank  and  the 
credit  canceled,  and  that  the  said  check  was  not  paid,  and  the 
defendant  notified  the  Germania  Savings  Bank  of  such  non- 
payment, and  tendered  the  check  back  to  the  latter  bank,  and 
charged  back  the  amount  of  said  check  to  said  Germania  Sav- 
ings Bank's  account,  prior  to  the  voluntary  assignment  of  the 
Penn  Bank  to  Henry  Warner,  as  shown  by  the  book  of  the  de- 
fendant in  evidence,  then  said  check  cannot  be  set  off  in  this 
action,  and  the  verdict  should  be  for  the  plaintiff  for  the  amount 
of  his  claim,  with  interest. 

Answer:  Refused.^ 

The  defendant  requested  the  court  to  charge : 

1.  That  under  all  the  evidence  in  the  case,  the  Farmers  De- 
posit National  Bank,  the  defendant,  has  the  right  to  set  off  the 
check,  exhibit  2,  in  this  action. 

Answer:  Affirmed.* 

The  jury  found  in  favor  of  the  defendant  and  certified  a 
balance  in  its  favor,  as  against  the  Penn  Bank,  for  $64,781.71. 
Judgment  having  been  entered  on  the  verdict,  the  plaintiff  took 
this  writ,  assigning  for  error: 

1,  2.  The  answers  to  the  points  presented.*  * 

Mr.  S.  A.  McOlung  (with  him  Mr*  A,  M,  Brown  and  Mr,  H. 
A.  Miller')^  for  the  appellant. 

Counsel  cited:  Adams  v.  Taylor,  2  Ala.  676;  McDade  v. 
Mead,  18  Ala.  214 ;  Strouse  v.  Insurance  Co.,  6  Ohio  (N.  S.) 
59;  McGowan  v.  Budlong,  79  Pa.  470. 
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Mr.  D.  T.  Watson,  Mr.  G.  W.  Guthrie,  Mr. . 
James  H.  Reed,  Mr.  John  M.  Kennedy  and  Mr. 
for  the  appellee,  were  not  heard. 

Counsel  cited,  in  their  brief  filed :  Farmers 
Penn  Bank,  123  Pa.  283 ;  Brown  v.  Clark,  14 
V.  Tyler,  62  Pa.  393. 

Per  Curiam: 

On  the  argument  at  Bar, 

Judg] 


TTTUSVILLE  IRON  WORKS  v.  KEYST 

APPEAL  BY  PLAINTIFFS  FROM  THE  COURT  OF 
OF  VENANGO   COUNTY. 

Argaed  October  9,  1889— Decided  November 
[To  be  reported.] 

(a)  The  Supreme  Court  reveraed  a  decision  refusin 
scire  facias  sur  mechanics^  lien,  for  want  of  a  suffic 
fence,  with  instructions  to  enter  judgment  for  the  pi 
legal  or  equitable  cause  for  refusing  judgment  be  si 

1.  Upon  the  return  of  the  record  to  the  court  below,  i 
titled  to  have  his  rule  for  judgment  made  absolute 
mental  affidavit  some  legal  or  equitable  reason  for 
then  pending  was  brought  to  the  attention  of  the  coi 

2.  By  such  an  order  of  the  Supreme  Court  the  status 
and  the  court  below  has  no  power  to  go  back  to  an 
case  and  determine,  on  motion  of  defendant,  that 
insufficient  and  strike  it  from  the  record,  a  questio 
affidavit  of  defence. 

8.  A  mechanics'  lien  enumerating  several  structures, 
tanks,  boilers,  agitators,  drums,  etc.,  stating  their  di 
and  uses,  and  averring  that  together  they  eonstiti 
upon  a  parcel  of  ground  particularly  described,  is 
Short  V.  Ames,  121  Pa.  630. 

4.  Such  a  lien  filed  against  an  oil  refinery  and  in  suf 
under  the  act  of  June  16,  1836,  P.  L,  695,  althougl 
ures  constituting  the  refinery  consist  of  appliances 
air.  and  not  inclosed  or  covered  by  any  roof  or  shed 

5.  Whether  the  act  of  June  5,  1874,  P.  L.  300,  rep 
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lien  laws  so  far  as  relating  to  certain  counties,  except  as  to  claims  for 
actual  labor  by  mechanics  and  laboring  men,  contravenes  the  provisions 
of  §§  3,  6,  7  or  8,  aiticle  HE.  of  the  constitution,  not  decided. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  86  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  132 
November  Term  1889,  C.  P. 

On  October  30,  1887,  a  scire  facias  sur  mechanics'  lien  was 
issued  at  the  suit  of  R.  H.  Boughton  and  E.  H.  Ames,  doing 
business  as  the  Titusville  Iron  Works,  against  the  Keystone 
Oil  Company,  owner  or  reputed  owner  and  contractor. 

The  claim  upon  which  the  writ  was  issued  was  filed  by  the 
plaintifiEs  on  September  30, 1887,  "  for  labor  and  materials  fur- 
nished by  them  for  and  about  the  erection  and  construction  of 
the  several  buildings  and  structures  constituting  a  certain  oil 
refinery  "  upon  premises  particularly  described  by  courses  and 
distances  and  adjoiners,  and  as  containing  55.15  acres,  ^^and  the 
ground  covered  thereby,  and  so  much  other  ground  immedi- 
ately adjacent  thereto  and  belonging  to  the  said  Keystone  Oil 
Company,  as  may  be  necessary  for  the  ordinary  and  useful 
purposes  of  the  same,  for  the  purpose  of  acquiring  a  lien,"  etc. 
The  buildings  and  structures  of  the  various  kinds  were  partic- 
ularized in  the  following  form : 

"  Two  steam  stills,  700  barrels  capacity,  22  feet  in  diameter 
by  9  feet  high,  with  condensers,  separator  and  bulls  eyes. 
One  thousand  five  hundred  and  ten  pounds  iron  grate  rests  for 
steam  stills.  Seven  iron  tanks,  1,000  barrels  capacity  each,  30 
feet  diameter  by  8  feet  high,  with  tops.  Two  iron  tanks, 
bleachers,  30  feet  diameter  by  8  feet  high,  1,000  barrels  capac- 
ity  " 

On  December  16,  1887,  the  defendant  company,  without 
having  made  any  motion  to  strike  off  the  lien,  filed  an  affidavit 
of  defence.  A  rule  for  judgment  for  want  of  a  sufficient  affida- 
vit of  defence  was  thereupon  taken  by  the  plaintiffs,  which 
rule  the  court  after  argument  discharged.  The  plaintiffs  hav- 
ing taken  a  writ  of  error  to  No.  105  October  Term  1888,  the 
Supreme  Court,  on  November  5, 1888,  entered  an  order  direct- 
ing "  that  the  record  be  remitted  and  that  the  court  below  pro- 
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ceecl  to  enter  judgment  against  the  defendant  for  such  sum  as 
to  right  and  justice  may  belong,  unless  other  legal  or  equitable 
cause  be  shown  to  the  court  why  such  judgment  should  not  be 
entered : "  TitusviUe  Iron  Works  v.  Keystone  Oil  Co.,  122  Pa. 
627. 

On  November  26,  1888,  the  remittitur  from  the  Supreme 
Court  was  filed,  with  the  record,  in  the  court  below,  and  the 
plaintiffs  renewed  their  motion  for  judgment.  On  November 
30th,  the  following  objection  was  filed  on  behalf  of  the  defend- 
ant company : 

And  now  November,  1888,  R.  G.  Lamberton,  receiver  of  the 
Keystone  Oil  Company,  defendant,  objects  to  the  entry  of 
judgment  upon  the  motion  now  made  by  the  plaintiffs,  for  the 
following  reasons,  apparent  of  record,  to  wit :  That  the  state- 
ment filed  by  the  plaintiffs  herein  is  insufficient,  in  that  the 
locality  of  the  buildings  and  the  size  and  number  of  the  stories 
of  the  same,  are  not  set  forth ;  nor  whether  the  buildings  are 
of  brick  or  wood ;  nor  the  form,  size,  height  or  manner  of  their 
construction ;  nor  whether  they  adjoin  each  other  or  are  dis- 
connected ;  nor  whether  erected  as  one  tenement,  or  whether 
they  may  be  separated  in  their  use  without  injury.  Wherefore 
the  defendant  prays  that  judgment  herein  be  refused  and  that 
the  lien  herein  be  stricken  off. 

The  court  after  agreement  entered  a  decree,  denying  the 
plaintiffs'  motion  for  judgment  and  granting  the  defendant's 
motion  to  strike  off  the  lien,  Taylob,  P.  J.,  filing  the  follow- 
ing opinion : 

Motion  for  judgment  upon  the  part  of  the  plaintiffs  and 
motion  to  strike  off  the  lien  upon  the  part  of  the  defendant. 

These  motions  were  argued  together,  and  originated  in  the 
issue  upon  a  scire  facias  sur  mechanics'  lien.  The  affidavit  of 
defence  averring  the  want  of  notice,  as  expressly  directed  by 
the  act  approved  June  17, 1887,  P.  L.  413,  and  this  court,  de- 
clining to  assume  the  responsibility  of  declaring  the  act  cited 
unconstitutional,  for  this  reason  held  the  affidavit  of  defence 
sufficient.  The  Supreme  Court  in  an  opinion  filed  November 
5,  1888,  declared  the  act  of  June  17, 1887,  unconstitutional, 
"and  ordered  that  the  record  be  remitted  and  that  the  court 
below  proceed  to  enter  judgment  against  the  defendant  for 


Digitized  by  LjOOQIC 


214  WESTERN  DISTRICT,  1889. 

Opinion  of  Ck)urt  below. 

such  sum  as  to  right  and  justice  may  belong,  unless  other  legal 
or  equitable  cause  be  shown  to  the  court  why  such  judgment 
should  not  be  entered." 

The  only  question  raised,  or  argued,  in  the  court  below,  or 
in  the  Supreme  Court,  was  the  constitutionality  of  the  act  of 
1887  before  cited.  Upon  the  filing  of  the  remittitur  in  this 
court,  the  plaintiffs  moved  for  judgment,  whereupon  the  de- 
fendant objected  for  the  reason  that  the  statement  was  insuf- 
ficient. At  the  same  time  the  motion  to  strike  off  the  lien  for 
those  reasons,  apparent  of  record  was  made. 

The  claim  recites  that  it  was  filed  for  the  purpose  of  acquir- 
ing a  lien  against  the  several  buildings  and  structures  consti- 
tuting an  oil  refinery,  "  hereinafter  more  particularly  described," 
etc.  It  first  gives  the  names  of  the  parties ;  second,  the  amount 
claimed  to  be  due  ^^for  labor  and  material  furnished  in  the 
construction  and  erection  of  an  oil  refinery,  and  upon  the 
credit  of  the  several  structures  comprising  said  oil  refinery, 
hereinafter  more  fully  described ;  "  third,  "the  several  struc- 
tures composing  said  oil  refinery  are  located  upon  a  certain 
piece  or  parcel  of  land  situated  in  Complanter  township,  Ve- 
nango county.  Pa."  Then  follows  a  particular  description  of 
the  land  by  metes  and  boundaries  "  containing  66.16  acres  and 
the  structures  are  more  particularly  described  as  follows : " 

— The  court  here  quoted  the  specifications  and  descriptions 
of  the  several  structures  enumerated  in  the  claim  and  pro- 
ceeded : 

I  have  been  thus  particular  in  giving  the  verbatim  descrip- 
tion of  the  different  structures,  in  order  that  it  might  be  the 
better  determined  whether  any  would  or  could  by  any  strained 
construction  be  termed  a  building.  In  this  statement  these 
several  structures  are  called  by  their  proper  names,  to  wit, 
iron  tanks,  steam  stills,  etc.  They  are  nowhere  called  build- 
ings or  designated  as  such. 

In  support  of  their  theory,  counsel  refer  to  McClintock  v. 
Rush,  68  Pa.  203 ;  Kennedy  v.  House,  41  Pa.  39,  and  Short  v. 
Miller,  120  Pa.  470.  Although  directly  in  point,  neither  of 
those  cases  support  the  plaintiffs'  theory.  In  the  first  named 
the  description  was  "  against  the  following  described  building 

being  a  two-story  frame  house  on   Harrison  street, 

13th  ward,  Pittsburgh,"  etc.    In  Kennedy  v.  House,  the  descrip- 
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tion  was  "  All  that  certain  two  story  brick  house  or  building 
with  a  furnished  basement,"  etc.  Iji  Short  v.  Miller,  Justice 
Paxson  says,  inter  alia:  "We  learn  from  the  fragmentary 
statements  at  hand  that  the  lien  was  filed  for  lumber  furnished 
for  and  about  the  erection  and  construction  of  the  buildings 
mentioned  and  described  in  the  claim.  The  buildings  appear 
to  have  been  eleven  in  number  and  are  sufiiciently  described 
and  the  size  and  character  thereof  given."  They  consisted 
of  a  boiler  house,  filter  house,  barrel  house,  several  tank  houses, 
pump  houses,  tool  house,  etc.  An  engine  and  boiler  for  any 
kind  of  a  manufactory  do  not  absolutely  require  a  building  to 
protect  them.  Both  may  stand  in  the  open  air,  yet  no  one 
doubts  that  if  an  engine  and  boiler  house  are  erected  to  pro- 
tect them  from  the  weather  a  lien  will  attach,  etc.  A  careful 
examination  of  all  authorities  bearing  upon  this  question  will 
reveal  no  conflict.  In  all  a  building  must  be  present  upon 
which  a  lien  can  attach.  This  is  such  an  essential  character- 
istic, that  if  the  building  be  destroyed  by  fire,  or  otherwise,  the 
lien  is  discharged:  Presbyterian  Church  v.  Stettler,  26  Pa. 
246;  Wigton's  App.,  28  Pa.  161.  Applying  that  principle, 
what  structure  described  in  the  present  claim,  would,  by  its 
destruction  discharge  the  lien  ? 

The  first  section  of  the  act  of  June  16, 1836,  P.  L.  695,  de^ 
tines  the  subject  of  a  mechanics'  lien  as  follows :  "  Every  build- 
ing erected  within  the  several  counties  of  this  commonwealth," 
etc.  The  twelfth  section  of  the  same  act  provides,  "that  the 
locality  of  the  building  and  the  size  and  number  of  the  stories 
of  the  same,  or  such  other  matters  of  description  as  shall  be 
sufiBcient  to  identify  the  same."  What  is  a  building  in  the 
ordinary  acceptation  of  the  people  ?  Webster  says,  "  A  fabric 
or  edifice  constructed  for  use  or  convenience,  as  a  house,  a 
church,  a  shop,"  etc.  In  legal  phrase  the  best  definition  I  can 
find  is  in  Rapalje  and  Lawrence's  Law  Dictionary,  as  follows  : 
'*  Building.  A  house  or  edifice  composed  of  wood,  stone,  brick, 
iron  or  other  materials.  It  may  be  fastened  to  the  soil  by 
sunken  foundations,  or  set  upon  piles  or  blocks,  but  it  must 
be  intended  to  remain  and  to  be  used  as  a  habitation  or  shelter 
on  the  place  where  it  is  erected." 

That  an  oil  refinery  may  be  the  subject  of  a  lien,  provided 
there  is  a  building  or  buildings  upon  which  the  lien  would 
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attach  may  be  conceded ;  but  that  the  act  of  1836  was  not 
broad  enough  in  its  terms  to  include  an  oil  refinery  without 
buildings,  in  the  opinion  of  the  legislature,  is  evidenced  by 
the  passage  of  the  act  of  February  27,  1868,  P.  L.  212.  But, 
were  I  in  doubt,  the  case  of  Short  v.  Ames,  121  Pa.  580,  de- 
termines the  question  against  the  plaintiffs. 

iier  claimed  by  the  plaintiffs  that  if  the  court  should 
)pinion  that  no  lien  has  attached  under  the  act 
le  lien  is  a  valid  one  under  the  provisions  of  the 
to  that  act  approved  February  27, 1868,  [P.  L.  212.] 
s  repealed  or  intended  to  be  repealed  by  the  act  of 
4,  P.  L.  300,  and  I  cannot  hold  this  lien  valid  under 
868  without  declaring  the  act  of  1874  unconstitu- 
less  clearly  satisfied  of  the  unconstitutionality  of  an 
egislature  the  court  below  should  leave  such  ques- 
Supreme  Court.  I  am  not  so  clearly  satisfied. 
,  to  wit:  March  4, 1889,  the  motion  upon  the  part 
tiffs  for  judgment  is  denied,  and  the  motion  on  the 
defendant  to  strike  off  the  lien  is  granted. 

m  the  plaintiffs  took  this  appeal,  specifying  inter 
3  court  erred : 

entering  judgment  for  the  plaintiffs, 
king  the  plaintiffs'  claim  from  the  record. 

r  Sherman  (with  him  Mr.  Samuel  Qrwmbine\  for 
Its: 

ase  was  decided  in  November,  1888,  by  this  court, 
the  plaintiffs,  unless  upon  the  return  of  the  record 
•t  below,  some  new,  additional  and  other  defence 
ppeared  of  record  should  be  properly  shown  to  the 
T.  The  sufficiency  of  the  plaintiffs'  claim  was  de- 
ecessarily  in  the  motion  for  judgment  for  want  of 
affidavit  of  defence :  Thomas  v.  Shoemaker,  6  W. 

laintiffs  are  entitled  to  a  lien  under  the  act  of  Feb- 
368,  P.  L.  212,  which  is  not  repealed  by  the  act  of 
4,  P.  L.  300,  because  the  latter  act  is  void,  being  in 
on  of  ai-ticle  III.,  §  3  ;  of  article  III.,  §  6  ;  of  article 
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III.,  §  7 ;  and  article  HI.,  §  8,  of  the  constitution :  Dorsey's 
App.,  72  Pa.  192 ;  Titusville  Iron  Works  v.  Keystone  Oil  Co., 
122  Pa.  627  ;  Commonwealth  v.  Patton,  88  Pa.  258 ;  Scowden's 
App.,  96  Pa.  422 ;  Montgomery  v.  Commonwealth,  91  Pa.  125 ; 
Cronise  v.  Cronise,  54  Pa.  255 ;  Jones  v.  Jones,  12  Pa.  850. 

3.  The  motion  of  the  plaintiffs  was  for  judgment  for  want  of 
a  sufficient  affidavit  of  defence.  The  only  affidavit  of  defence 
made  has  been  adjudged  insufficient  by  this  court.  The  paper 
filed  by  the  receiver  of  the  defendant  corporation  is  not  an  affi- 
davit of  defence.  The  reasons  set  forth  in  that  paper  for  re- 
fusing judgment  and  striking  off  the  lien  are  neither  true  nor 
sufficient:  §  12,  act  of  June  16,  1836,  P.  L.  698;  McClintock 
V.  Rush,  63  Pa.  203;  Odd  P.  Hall  v.  Masser,  24  Pa.  607; 
Short  V.  Miller,  120  Pa.  470. 

4.  The  plaintiff's  statement  of  claim  is  sufficient  under  the 
act  of  1836,  without  reference  to  the  act  of  February  12, 1868, 
being  filed  against  buildings  and  structures  composing  an  oil 
refinery,  accurately  described,  and  of  permanent  and  substan- 
tial character.  A  building,  within  the  meaning  of  the  act  of 
1836  is  an  edifice  or  fabric,  erected  by  art,  and  fixed  upon  or 
over  the  soil,  composed  of  stone^-  brick,  wood,  or  other  substan- 
tial material,  designed  for  use  in  the  position  in  which  it  is 
placed,  for  some  purpose  of  habitation,  shelter,  trade,  manufac- 
ture, ornament  or  art. 

5.  The  judicial  mind  has  adopted  as  correct  the  definitions 
of  the  lexicographers  and  applied  them  to  the  affairs  of  practi- 
cal life  and  contemporaneous  business.  The  following  cases 
are  illustrative:  Livingston  v.  Ten  Broeck,  16  Johns.  14; 
Wright  V.  Town  Clerk,  5  Man.  &  G.  33 ;  Morgan  v.  Arthurs, 
3  W.  140;  Gray  v.  Holdship,  17  S.  &  R.  413;  TruesdeU  v. 
Gay,  13  Gray  311;  Coddington  v.  Dry  Dock  Co.,  2  Vroom 
477;  Miles  v.  Lewis,  115  Pa.  580.  An  oil  refinery  has  eveiy 
characteristic  of  a  building,  according  to  every  definition  except 
that  of  Rapalje  and  Lawrence,  which  is  exceedingly  unsatis- 
factory. The  usual  method  of  construction  is  to  erect  the 
structures  specified  in  our  claim  and  nothing  more,  without 
inclosing  or  covering  them  with  sheds.  The  learned  judge 
misapprehended  Short  v.  Ames,  121  Pa.  530.  We  ask  this 
court  to  enter  judgment  for  the  amount  due  with  interest. 
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Mr.  J.  R.  Oamer  (with  him  Mr,  E.  R.  Lamherton)^  for  the 
appellee: 

1.  Without  a  house  or  other  building  there  can  be  no  lien. 
The  lien  attaches  primarily  to  the  building,  and  only  incident- 
ally to  the  machinery  and  appliances  in  a  building  used  as  a  mill 
or  factory:  §§  1,  12,  act  of  June  16, 1836,  P.  L.  695 ;  Parrish's 
App.,  83  Pa.  122;  Wigton's  App.,  28  Pa.  161;  Presb.  Church 
V.  Stettler,  26  Pa.  246.  This  is  the  extent  of  the  rulings  in 
Morgan  v.  Arthurs,  3  W.  140,  and  kindred  cases  cited  by  the 
plaintiffs. 

2.  Are  the  articles  described  in  the  plaintiffs'  claim  buildings 
within  the  meaning  of  the  statute  ?  Such  a  construction  would 
subject  every  stone  laid  one  upon  another,  every  boiler  and  en- 
gine, every  wind-mill,  hitching  post,  fence,  statue,  monument 
and  liberty  pole,  in  the  state,  to  a  lien.  In  general,  statutes  are 
presuined  to  use  words  in  their  popular  sense :  Endlich  on  Stat- 
utes, §  76 ;  School  Directors  v.  Bank,  8  W.  289 ;  Phila.  etc.  R. 
Co.  V.  Railroad  Co.,  53  Pa.  20 ;  Abby  v.  Dale,  11  C.  B.  378 ; 
Cronise  v.  Cronise,  54  Pa.  255.  The  things  here  specified  are 
simply  articles  of  personal  property  to  which  no  lien  can  attach : 
Short  V.  Ames,  121  Pa.  530. 

3.  It  is  insisted  that  this  lien  is  valid  under  §  1,  act  of  Feb- 
ruary 27, 1868,  P.  L.  212,  passed  for  Venango  and  certain  other 
counties.  If  that  act  be  unrepealed,  the  question  raised  by  this 
record  remains  the  same,  as  that  act  neither  repeals  nor  amends 
any  provision  of  the  act  of  1836 ;  it  does  not  dispense  with  the 
necessity  of  a  house  or  other  building.  The  act  of  1868  was  in 
fa.ct  wholly  unnecessary,  as  it  extended  to  the  counties  sought 
to  be  favored  no  right  not  already  enjoyed  all  over  the  state : 
Short  V.  Ames,  121  Pa.  530. 

4.  At  all  events,  the  act  of  1868  was  repealed  by  that  of  June  5, 
1874,  P.  L.  300.  With  regard  to  the  constitutionality  of  the 
latter,  the  sole  question  is  whether  it  is  valid  as  to  Venango 
county.  Such  an  act  may  be  constitutional  as  to  one  county 
and  not  so  as  to  another :  Beckert  v.  Allegheny  City,  85  Pa. 
191 :  Dewhurst  v.  Allegheny  City,  95  Pa.  437 ;  McGee's  App., 
114  Pa.  470.  So  far  as  it  relates  to  Venango,  it  is  clearly  in  con- 
formity with  §  3,  article  III.  of  the  constitution.  It  does  not 
sin  against  §  7,  article  III.,  as  it  neither  creates,  extends,  nor 
impairs  liens ;  nor  does  it  directly  or  indirectly  enact  a  local  law. 
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The  objection  based  on  §  8,  article  III.,  is  answered  by  Kilgore 
V.  Magee,  85  Pa.  401 ;  Jones  v.  Jones,  12  Pa.  850 ;  Cronise  v. 
Cronise,  54  Pa.  255. 

5.  The  sole  question  raised,  discussed  and  decided  by  the 
court  below  and  this  court,  on  the  former  presentation  of  this 
case,  was  ihe  constitutionality  of  the  act  of  June  17, 1887,  P. 
L.  413.  The  "  other  legal  or  equitable  cause  "  referred  to  in  the 
order  of  this  court,  is  any  cause  other  than  the  failure  to  give 
notice  under  the  act  of  1887.  The  suflBciency  of  the  plaintiff's 
claim  was  in  no  sense  involved  in  the  determination  of  the  suf- 
ficiency of  the  affidavit  of  defence.  The  reasons  assigned  for 
striking  off  the  lien  could  not  properly  be  raised  by  affidavit. 
The  objection  may  be  taken  by  demurrer  or  motion  to  strike  off, 
at  any  time  before  plea :  Lybrandt  v.  Eberly,  36  Pa.  847 ;  Lee 
v.  Burke,  66  Pa.  337 ;  Lehman  v.  Thomas,  5  W.  &  S.  262 ;  St. 
Clair  Coal  Co.  v.  Martz,  75  Pa.  384. 

Opinion,  Mr.  Justice  Williams  : 

The  lien  was  entered  in  this  case  on  September  30, 1887. 
The  scire  facias  was  issued  on  October  29th  following,  and 
was  served  two  days  later.  According  to  a  well-settled  and 
immemorial  course  of  procedure  in  the  courts,  the  defendant, 
when  seized  with  process  requiring  him  to  appear  and  answer, 
should  consider,  in  the  first  place,  whether  the  writ  has  been 
properly  issued  and  legally  served  upon  him.  If  there  is  ground 
for  a  motion  to  quash  the  writ  or  to  set  aside  the  service,  it 
should  be  made  the  basis  of  a  motion  before  an  appearance  has 
been  made,  or  the  irregularity  will  be  waived.  If  the  writ  and 
service  be  regular,  the  defendant  should  next  consider  whether 
the  court  has  jurisdiction.  This  inquiry  in  mechanics'  lien 
cases  extends  to  the  regularity  and  completeness  of  the  state- 
ment and  description  on  which  the  lien  was  entered.  If  there 
is  a  want  of  form  or  substance  in  the  original  paper  filed,  a 
motion  to  strike  off  should  be  made.  If  no  objection  is  made 
on  this  ground  the  defendant  must  consider  whether  he  has  a 
defence  on  the  merits,  and  file  his  affidavit  of  defence,  or  suffer 
judgment,  as  the  case  may  be. 

The  defendant  in  this  case  appeared  to  the  writ,  and,  making 
no  dilatory  motion  or  plea,  spread  its  defence  on  the  record  in 
an  affidavit  of  defence.     The  plaintiffs  were  then  at  liberty  to 
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admit  pro  forma  the  facts  averred  and  raise  an  issue  of  law 
over  their  legal  effect,  or  proceed  to  trial  on  the  questions  of 
fact  presented.  The  plaintiffs  took  the  first  of  these  methods, 
and  moved  for  judgment  non  obstante,  alleging  that  the  affi- 
davit disclosed  no  defence.  If  the  court  below  had  made  this 
rule  absolute,  as  they  should  have  done,  final  judgment  would 
have  been  at  once  entered  in  favor  of  the  plaintiffs  for  the 
amount  of  their  claim ;  but  the  rule  was  discharged,  and  the 
plaintiffs  thereupon  brought  the  record  to  this  court,  and 
assigned  the  refusal  of  the  court  below  to  enter  judgment  as 
error.  The  question  here,  as  in  the  Common  Pleas,  was 
whether  the  plaintiffs  were  entitled  to  judgment  in  their  favor 
on  the  issue  made.  We  held  that  they  were,  and,  following 
the  words  of  the  act  of  assembly  giving  a  writ  of  error  in  such  . 
cases,  remitted  the  record  to  the  couit  below,  with  diiections 
to  enter  the  judgment  that  should  have  been  entered  when  the 
rule  for  judgment  was  heard,  "  unless  other  legal  or  equitable 
cause  "  for  refusing  the  judgment  upon  the  final  hearing  of 
the  motion  should  be  made  to  appear.  When  the  record  was 
returned  the  plaintiffs'  counsel  renewed  his  motion,  and  asked 
for  judgment  in  accordance  witli  the  opinion  of  this  court. 

The  only  question  before  the  Common  Pleas  was  whether 
the  judgment,  for  want  of  a  sufficient  affidavit  of  defence, 
should  now  be  entered.  The  original  affidavit  was  held  by 
this  court  insufficient  to  prevent  it;  and,  unless  by  supple- 
mental affidavit  some  legal  or  equitable  reason  for  denying  the 
motion  then  pending  was  brought  to  the  attention  of  the  court, 
the  plaintiffs  were  entitled  to  have  their  rule  made  absolute 
and  their  judgment  entered.  Instead  of  disposing  of  the 
motion,  sent  back  to  it  from  this  court,  the  Common  Pleas 
went  back  to  an  earlier  stage  of  the  case,  and  set  about  the  ex- 
amination of  a  question  which  had  been  passed  on  the  way  up 
to  the  issue  which  had  been  tried,  and  then,  by  striking  off  the 
lien,  leveled  its  own  judgment  and  the  judgment  of  this  court 
with  a  single  blow.  This  cannot  be  done.  The  record  was 
returned  that  the  court  might  go  forward  to  judgment  or  to 
trial,  not  backwai-d  into  the  region  of  dilatory  motions  and 
pleas.  A  venire  facias  de  novo  brings  about  a  new  trial,  with 
all  the  possibilities  that  belong  to  a  trial ;  but  an  order  to  enter 
judgment  on  a  pending  motion,  unless  further  legal  or  equit- 
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able  reason  should  be  shown  against  it  than  is  shown  by  the 
affidavit  under  consideration,  fixes  the  status  of  the  case  and 

the  duty  of  the  court  below.     The  affidavit  on  f^-  ^ ^ 

judged  insufficient,  the  only  question  is,  whether 
further  consideration  to  be  presented  as  affording 
equity  a  defence  against  the  plaintiff's  claim.  Bej 
court  has  no  power  to  inquire. 

We  regard  this  as  conclusive  of  the  questions 
this  writ,  and  a  discussion  of  the  other  questions 
been  argued  is  therefore  unnecessary.  But  we  ha 
the  description  of  the  property  against  which  a  lier 
and  which  the  court  below  held  to  be  insufficient, 
rates  the  several  structures,  and  describes  their  us 
dimensions,  height,  or  capacity  of  each,  and  the 
which  it  is  constructed ;  avers  that,  taken  togeth 
stitute  an  oil  refinery,  and  that  they  are  located  uj 
piece  of  land  which  is  fully  described  by  its  lines 
ers,  and  which  contains  55.15  acres,  situated  in 
township,  Venango  county.  Pa.  The  description 
cality  with  reasonable  certainty,  describes  the  cl 
peculiarities  of  the  several  structures  taken  sep 
gives  the  use  for  which  they  are  intended  and 
which  they  are  known  when  taken  together.  Th 
is  sufficient,  and  meets  the  requisites  of  a  descriptic 
ed  in  Short  v.  Ames,  121  Pa.  530.  If  so,  we  se 
why  the  lien  may  not  be  good  under  the  act  of  18i 
reasons  given,  a  discussion  of  the  constitutional  c 
sented  is  unnecessary. 

The  judgment  of  the  court  below  is  n 
and  we  renew  the  order  heretofor 
the  record  be  remitted ;  and  that  i 
low  proceed  to  enter  judgment  ag 
fendant  for  want  of  a  sufficient 
defence,  unless  other  legal  or  equil 
be  shown  why  such  judgment  sh 
entered. 
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J.  A.  WILLS  V.  MANUFACTURERS  N.  GAS  CO. 

APPEAL  BY  PLAINTIFF  FROM  THE  COUKT   OF  COMMON  PLEAS 
OF  WASHINGTON  COUNTY. 

Argued  October  23,  1889— Decided  November  12, 1889. 
[To  be  reported.] 

1.  An  agreement  in  an  oil  lease,  that,  upon  failure  to  drill  a  well  withm 
a  specified  time,  the  lessee  shall  pay  to  the  lessor  **  the  sum  of  $1,000 
annually  in  advance  thereafter,  payable  quarterly,  until  the  well  is 
completed,"  means  that  payment  is  to  be  made  quarterly  in  advance, 
until  such  completion,  at  the  rate  of  $1,000  per  year;  such  quarterly 
payments  accrue  separately  and  become  an  existing  indebtedness  only 
at  the  beginning  of  the  respective  quarters  for  which  they  are  to  be  paid. 

2.  A  provision  in  such  a  lease  that  a  failure  by  the  lessee  to  perform  any 
of  his  covenants  shall  work  an  absolute  forfeiture,  and  the  lease  shall 
thereupon  become  null  and  void,  being  intended  for  the  protection  of 
the  lessor,  he  has  the  option  either  to  declare  the  forfeiture  or  to  affirm 
the  continuance  of  the  contract,  and  if  he  does  not  choose  to  avail  him- 
self of  the  forfeiture,  it  cannot  be  set  up  by  the  lessee  as  a  defence  to 
an  action  upon  the  lease :  Galey  v.  Eellerman,  123  Pa.  491,  followed. 

3.  Persons  may  contract  in  such  a  form  as  to  authorize  a  party  to  take 
advantage  of  a  forfeiture  incurred  by  his  own  default ;  but  a  proviso  to 
the  effect  that  a  forfeiture  shall  not  prevent  the  collection  of  any  sums 
due  to  the  lessor  immediately  before  it  takes  place,  is  not  sufficient  to 
manifest  an  intention  that  the  lessee  may  defend  against  a  suit  for  rent- 
als on  the  ground  that,  before  they  accrued,  the  lease  was  forfeited  by 
default  in  the  payment  of  prior  instalments. 

Before  Stbrrett,  Gbeen,  Clark,  McCollum  and  Mitch- 

BLIi,  J  J* 

No.  241  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  80 
August  Term  1888,  C.  P. 

On  June  5, 1888,  John  A.  WiUs  brought  assumpsit  against 
the  Manufacturers  Natural  Gas  Company,  to  recover  rentals 
alleged  to  be  due  from  the  defendant  to  the  plaintiff  upon  an 
oil-  and  gas-lease,  filing  the  following  statement  of  claim : 

"  On  January  18,  1887,  the  plaintiff  and  defendant  entered 
into  and  signed  a  contract  in  writing,  a  true  copy  of  which, 
appended  hereto,  is  made  part  of  this  statement.  By  the  terms 
thereof  the  defendant  undertook  to  develop  the  plaintiff's  land. 
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therein  described,  for  oil  and  gas  purposes,  and  on  its  failure 
to  drill  a  well  thereon  to  completion,  on  or  before  September  1, 
1887,  it  would  pay  the  plaintiff  one  thousand  dollars  annually 
in  advance,  from  the  last  named  date,  payable  quarteriy  at  the 
First  National  Bank  of  Washington,  Pa.,  until  said  well  should 
be  completed.  The  defendant  has  not  begun  to  drill  a  well  on 
said  land.  It  has  paid  the  first  two  quarterly  instalments  of 
the  first  years'  payment,  that  is  to  say,  the  $250,  payable  Sep- 
tember 1, 1887,  for  the  quarter  ending  November  30, 1887,  and 
the  $250,  payable  December  1, 1887,  for  the  quarter  ending 
February  28,  1888,  but  has  paid  no  other  quarterly  instalments 
or  part  thereof. 

"  The  plaintiff  brings  this  suit  to  recover  the  third  and  fourth 
quarterly  instalments  of  the  first  year's  payment  of  $1,000; 
that  is  to  say,  $250,  due  March  1, 1888,  with  interest  thereon 
since  the  last  named  date,  and  $250,  the  fourth  quarterly  in- 
stalment, due  June  1, 1888,  all  of  which  is  due  and  unpaid." 

The  statement  of  claim  was  verified  by  the  aflBdavit  of  the 
plaintiff's  agent,  and  to  it  was  appended  a  copy  of  the  contract 
sued  on,  executed  by  John  A  Wills,  as  party  of  the  first  part, 
and  by  the  Manufacturers  Natural  Gas  Company,  as  party  of 
the  second  part,  its  material  portions  being  as  follows : 

"  The  said  party  of  the  first  part  in  consideration  of  the  sum 
of  one  dollar  to  him  in  hand  paid,  the  receipt  whereof  is  here- 
by acknowledged,  and  in  further  consideration  of  the  stipula- 
tions, rents  and  covenants  hereinafter  contained,  on  the  part  of 
the  said  party  of  the  second  part,  its  successors  and  assigns,  to 
be  kept  and  performed,  has  granted,  demised  and  let  unto  the 
said  party  of  the  second  part,  its  successors  and  assigns,  for  the 
sole  and  only  purpose  of  mining  and  excavating  for  petroleum, 
carbon  oil  or  gas,  and  for  the  la3dng  of  pipe  under  said  surface 
for  the  transportation  of  oil  or  gas  produced  on  the  premises 

herein  leased  only ;  all  that  certain  tract  of  land to 

HAVE  AND  TO  HOLD  the  Said  premises  for  the  said  purposes 
only  or  either  of  them,  unto  the  said  party  of  the  second  part, 
its  successors  and  assigns,  for,  during  and  until  the  full  term  of 
twenty  years  next  ensuing  the  day  and  year  above  written,  or 
as  long  as  oil  or  gas  shall  be  found  in  paying  quantities  on  said 
described  land  within  the  said  period  of  twenty  years.  In  con- 
SD[)EBATiON  WHEREOF,  the  said  party  of  the  second  part,  its 
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successors  and  assigns,  covenants  and  agrees  as  follows,  namely; 

"  That  within  ninety  days  from  the  date  hereof  it  will  com- 
mence to  drill  one  well  upon  the  land  herein  leased  and  will 
prosecute  the  drilling  of  said  weU  actively,  diligently  and  con- 
tinuously, and  complete  the  same  on  or  before  the  First  of  Sep- 
tember 1887,  and  upon  the  failure  to  do  so  within  the  time 
herein  specified,  to  pay  the  party  of  the  first  part  the  sum  of 
one  thousand  dollars  annually  in  advance,  after  the  last  named 
date,  payable  quarterly  at  the  First  National  Bank  of  Washing- 
ton, Pa.,  until  the  said  well  is  completed ; 

*'  And  it  is  further  understood  and  agreed  that  upon  the  fail- 
ure by  the  party  of  the  second  part,  its  successors  and  assigns, 
to  keep  and  perform  all  the  covenants  herein  contained,  such 
failure  to  perform  or  breach  of  the  said  covenants  shall  work  an 
absolute  forfeiture  of  this  grant  or  lease,  and  the  privileges  or 
easements  hereby  given  shall  absolutely  cease,  determine  and 
become  null  and  void :  Provided,  however,  that  no  such  forfeit- 
ure shall  in  any  way  interfere  with  or  prevent  the  collection 
of  any  and  all  sums  of  money  due  the  said  party  of  the  first 
part,  his  heu-s  and  assigns,  under  this  lease,  at  and  immediately 
before  such  forfeiture." 

The  defendant,  having  been  served  with  a  copy  of  the  plaint- 
iff's statement  of  claim,  filed  an  affidavit  of  defence,  averring 
as  follows : 

"  By  the  lease  mentioned  in  the  plaintiff's  statement  it  is  pro- 
vided that  a  failure  to  keep  and  perform  all  the  covenants  of 
said  lease  shall  work  an  absolute  forfeiture  of  said  lease,  and 
that  the  privileges  or  easements  thereby  gi-anted  shall  absolutely 
cease,  determine  and  become  null  and  void.  The  payment  of 
$250,  for  the  quarter  ending  February  28,  1888,  payable  De- 
cember 1, 1887,  which  is  mentioned  in  the  plaintiff's  statement, 
was  not  paid  to  the  plaintiff  on  the  said  1st  day  of  December 
1887,  nor  till  long  thereafter,  and  was  collected  from  the  de- 
fendant by  suit ;  it  having  also  been  provided  in  said  lease  that 
no  such  forfeiture  as  is  above  referred  to  should  in  any  way 
interfere  with  the  collection  of  any  and  all  sums  of  money  due 
the  plaintiff  at  and  immediately  before  such  forfeiture.  The 
said  defendant,  prior  to  the  1st  day  of  March,  1888,  forfeited, 
abandoned  and  surrendered  the  said  lease ;  and,  since  long  be- 
fore the  date  last  aforesaid,  has  not  been  in  the  possession  or 
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occupancy  of  said  leasehold,  or  claiming  to  hold  t'  '    "^ 

on  the  contrary  notified  the  said  plaintiff,  prior 

1888,  that  it  had  abandoned  said  lease.     The  affia 

and  believes  that  the  aforesaid  failure  to  pay  thi 

mentioned  upon  the  first  day  of  December,  1887,  a 

lection  thereof  from  the  defendant  by  suit,  and  tl 

donment  of  the  lease  aforesaid,  worked  an  absolu 

of  the  said  lease  and  put  an  end  to  the  contract  rela 

the  plaintiff  and  the  defendant,  prior  to  the  1st  d 

1888,  and  that  the  moneys  for  which  this  suit  is  b 

accrued  or  became  due  from  the  defendant  to  the 

A  rule  for  judgment  for  want  of  a  sufiicient  afl 
fence  was  disposed  of,  after  argument,  by  the  fo! 
ion  and  decree,  McIlvainb,  P.  J. : 

The  only  question  now  before  us,  is'  the  suffi( 
defendant's  aflSdavit  of  defence.     Granting  the  tr 
averment  therein  contained,  is  the  plaintiff  enti 
ment?     The  aflBdavit  alleges  that  the  payment 
December  1, 1887,  was  not  voluntarily  paid  when 
collected  after  that  date  by  an  action  at  law  ; 
March  1, 1888,  the  defendant  company  "  forfeitec 
and  surrendered  the  said  lease ;  and,  since  long  be 
aforesaid,  has  not  been  in  the  possession  or  occuj 
leasehold  or  claiming  to  hold  the  same,  but  on 
notified  the  said  plaintiff  prior  to  March  1,  1888 
abandoned  said  lease."     By  the  terms  of  the  leas 
to  pay  the  $250  rental  (for  the  quarter  ending  M 
on  December  1, 1887,  rendered  the  lease  null  and 
only  right  of  action  remaining  in  the  lessor  was  f 
tion  of  the  rent  due  and  payable  when  the  lease  b; 
its  own  terms  and  conditions  terminated.     The  lai 
lease  is,  "  a  failure  to  perform  or  a  breach  of  the  st 
shall  work  an  absolute  forfeiture  of  this  grant  or  lease,  and  the 
privileges  or  easements  hereby  given  shall  absolutely  cease, 
determine  and  become  null  and  void."     There  was  a  breach 
on  December  1, 1887,  and  at  that  date  the  lease  "  absolutely 
ceased,  determined  and  became  null  and  void."     The  defend- 
ant company  has  paid  and  there  has  been  collected  from  them, 
all  rent  "due"  and  payable  at  and  immediately  before  such 
Vol.  cxxx — ^16 
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they  abandoned  and  surrendered  the  lease  and 
L  in  possession  of  the  leasehold  since  they  forfeited 
ad  interest  therein.  Taking  these  facts  as  true, 
in  considering  the  sufficiency  of  the  affidavit  of 
hink  the  defence  is  good  and  the  rule  for  judg- 
I  discharged. 

anuary  21, 1889,  rule  for  judgment  for  waat  of 
Edavit  of  defence  is  discharged. 

the  plaintiff  took  this  appeal  specifying  that  the 
1.  In  making  the  decree  discharging  the  rule  for 
id  2.  In  not  entering  judgment  for  the  plaintiff. 

iken  (with  him  Mr.  T.  «/".  Duncan)^  for  the  appel- 

iture  clause,  intended  as  a  spur  to  incite  a  lessee 
by,  will  not  be  allowed  to  operate  in  his  favor, 
it  the  lessor's  wish,  he  deliberately  made  default 
ose  of  working  the  forfeiture  which  he  sets  up : 
lerman,  123  Pa.  491 ;  Clark  v.  Jones,  1  Den.  516 
.  706)  ;  Cartwright  v.  Gardner,  5  Cush.  273 ;  Doe 
B.  &  A.  401.  None  of  the  decisions  in  this  state 
lis  doctrine.  Kenrick  v.  Smick,  7  W.  &  S.  41, 
V.  Sheaffer,  37  Pa.  525,  only  decide  that  re-entry 
is  not  required  to  complete  the  forfeiture,  and 
BS  where  the  forfeiture  was  set  up  by  the  lessor 
iming  under  him,  while  in  the  latter  case  it  is  in- 
it  may  be  waived  by  the  lessor.  The  forfeiture 
bhe  benefit  of  the  lessor  and  to  be  enforced  for  his 
vn  V.  Vandergrift,  80  Pa.  142 ;  Munroe  v.  Arm- 
^.  307. 

)viso  in  the  lease,  that  no  forfeiture  shall  prevent 
1  of  any  sum  due  at  the  time  a  forfeiture  is  in- 
i)e  claimed  to  be  against  the  plaintiff,  but  we  take 
)roviso  was  intended  to  operate  only  when  a  for- 
lared  by  the  lessor.     Moreover,  no  forfeiture  hav- 
before  the  time  fixed  for  the  completion  of  the 
plaintiff  is  entitled  to  judgment  under  the  pro- 
referred  to,  even  if  a  forfeiture  did  afterwards 
I  failure  to  complete  the  well  within  the  specified 
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time,  the  lessee,  by  the  terms  of  the  lease,  became  liable  to 
pay  ihe  whole  of  the  first  year's  rent,  the  third  and  fourth 
quarters  of  which  are  embraced  in  this  action.  The  whole 
year's  rent  at  once  became  debitum  in  praesenti,  though  sol- 
vendum  in  futuro,  in  instalments.  Whether  the  stipulation 
in  the  lease  be  regarded  as  a  penalty,  as  a  condition  precedent, 
or  as  a  continuous  and  continuing  contract,  is  immaterial,  for 
in  either  aspect  the  obligation  to  pay  $1,000  in  quarterly  in- 
stalments, became  fixed  beyond  recall  by  the  lessee's  default. 

Mr.  M.  O.  AchcBon^  for  the  appellee : 

1.  The  covenant  in  this  lease  providing  for  a  forfeiture  is 
mutual.  It  contemplates  an  absolute  ending  and  termination 
of  the  lease.  It  provides  that  "  it  is  understood  and  agreed  " 
that  a  breach  shall  work  an  "absolute  forfeiture"  and  the 
easement  shall  then  "  absolutely  cease,  determine  and  become 
null  and  void."  It  is  not  left  optional  with  the  lessor  to  de- 
clare the  forfeiture.  That  is  to  be  absolute,  though  it  is  not 
to  prevent  the  collection  of  all  rentals  to  that  date.  This  con- 
struction leaves  the  lessor  free  to  lease  to  somebody  eke,  and 
compensates  him  for  the  time  the  lease  was  held.  Any  other 
might  require  a  lessee  to  operate  worthless  territory,  or,  as  an 
alternative,  pay  rental,  at  the  option  of  the  lessor,  until  the  end 
of  the  term  specified  in  the  lease.  This  would  be  inconsistent 
with  and  contradictory  of  the  express  provision  for  collection 
of  the  rental  due  at  the  time  of  forfeiture. 

2.  In  Galey  v.  Kellerman,  123  Pa.  492,  the  forfeiture  clause 
is  not  like  the  one  in  the  present  case,  and  the  suit  was  only 
for  rental  due  at  the  time  of  the  forfeiture.  The  decision, 
therefore,  is  not  applicable  as  an  authority.  None  of  the  other 
cases  cited  for  the  plaintiff  can  affect  this  case.  It  is  sui  gene- 
ris. The  claim  that  rent  for  the  entire  year  accrued  at  the 
time  of  the  failure  to  complete  the  well,  is  not  supported  by 
the  language  of  the  lease.  It  does  not  say  that  the  $1,000 
shall  be  paid  annually  in  advance,  but  before  the  sentence  is 
complete  provides  for  its  payment  quarterly.  The  defendant 
could  not  owe  any  of  the  money  here  sued  for  at  the  time  of 
the  forfeiture,  nor  for  three  months  thereafter.  "  Due  "  and 
"  owing  "  are  synonymous  terms :  Roberts  v.  Beatty,  2  P.  &  W. 
67.     TTiese  moiiej^s,  not  being  due,  were  not  within  the  proviso 
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to  the  forfeiture  clause.  In  Galey  v.  Kellerraan,  supra,  the 
rental  was  payable  in  a  gross  sum  for  the  year,  but  the  judg- 
ment only  covered  the  time  up  to  the  forfeiture. 

Opinion,  Me.  Justice  Clark: 

This  action  was  brought  upon  the  covenants  contained  in  a 
certain  lease,  dated  January  18,  1887,  by  John  A.  Wills  to  the 
Manufacturers  Natural  Gas  Company,  of  a  certain  tract  of  land 
in  Washington  county,  containing  228  acres,  for  the  sole  and 
only  purpose  of  mining  and  excavating  for  gas  and  oil,  and  for 
the  removal  of  the  same.  The  term  of  the  lease  was  twenty 
years,  or  as  long  as  oil  or  gas  should  be  found  on  the  premises 
in  paying  quantities  within  that  period. 

In  consideration  of  this  lease,  the  lessee  agreed  to  commence 
operations  upon  one  well  within  ninety  dajrs,  and  to  prosecute 
the  work  "actively,  diligently  and  continuously,"  and  to  com- 
plete the  same  on  or  before  the  first  day  of  September,  1887 ; 
"  and  upon  failure  to  do  so  within  the  time  herein  specified,  to 
pay  the  party  of  the  first  part  the  sum  of  f  1,000  annually  in 
advance  after  the  last  named  date,  payable  quarterly,  at  the 
First  National  Bank  of  Washington,  Pa.,  until  the  said  well  is 
completed; "  that  is  to  say,  as  we  construe  the  contract,  at  the 
rate  of  f  1,000  per  year,  payable  in  advance  quarterly  until  the 
well  is  completed.  Upon  a  careful  reading  and  consideration 
of  the  terms  of  the  contract,  we  do  not  think  the  parties  con- 
templated that  upon  failure  of  the  lessee  to  complete  the  well 
on  the  first  day  of  September,  1887,  the  sum  of  $1,000  was 
immediately  thereafter  owing  to  the  lessor,  payable,  etc.,  but 
rather  that  the  $1,000  annually  in  advance  was  payable  quar- 
terly until  the  said  well  was  completed,  at  which  time  such 
quarterly  payments  were  to  cease. 

It  is  conceded,  however,  that  the  defendant  did  not,  within 
ninety  days,  or  at  any  other  time  prior  to  the  bringing  of  this 
suit,  commence  operations  or  make  any  effort  whatsoever  to 
complete  the  first  weU,  or  indeed  in  any  way  or  to  any  extent 
develop  the  territory,  either  for  oil  or  natural  gas.  On  the 
first  day  of  September,  1887,  when  the  period  of  default  began, 
the  defendant  voluntarily  paid  the  first  quarterly  payment  of 
$260  in  advance,  according  to  the  agreement.  Failing  to  pay 
the  second  instalment  due  on  the  first  day  of  December,  1887, 
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suit  was  brought  and  judgment  obtained  therefor ;  after  judg- 
ment this  instalment  was  also  paid.  The  present  suit  is  brought 
to  recover  the  third  and  fourth  quarterly  instalments,  payable 
March  1,  1888,  and  June  1,  1888,  respectively. 

By  way  of  defence,  the  defendant  invokes  the  benefit  of  cer- 
tain clauses  of  the  contract,  which  are  as  follows : 

"  And  it  is  further  understood  and  agreed  that  upon  the  fail- 
ure by  the  party  of  the  second  part,  its  successors  and  assigns, 
to  keep  and  perform  all  the  covenants  herein  contained,  such 
failure  to  perform,  or  breach  of  the  said  covenants,  shall  work 
an  absolute  forfeiture  of  this  grant  or  lease,  and  the  privileges 
or  easements  hereby  given  shall  absolutely  cease,  determine 
and  become  null  and  void:  Provided,  however,  that  no  such 
forfeiture  shall  in  any  way  interfere  with  or  prevent  the  collec- 
tion of  anj'^  and  all  sums  of  money  due  the  said  party  of  the  first 
part,  his  heirs  and  assigns,  under  this  lease,  at  and  immediately 
before  such  forfeiture." 

The  company's  contention  is,  that  its  own  failure  either  to 
commence  operations  to  put  down  the  first  well  or  to  pay  the 
§250  on  December  1,  1887,  was  such  a  failure  on  its  part  to 
keep  and  perform  its  covenants  as  worked  a  forfeiture  of  the 
lease ;  and  that,  although  it  was  obliged  to  pay  the  $250  sued 
for,  which  was  the  amount  due  "  at  and  immediately  before 
such  forfeiture,"  there  was  no  legal  obligation  remaining  to 
make  any  further  payments ;  that  the  lease  was  by  this  means 
forfeited  and  surrendered,  the  possession  abandoned,  and  all 
claim  relinquished,  of  which  the  plaintiff  had  notice  before  this 
suit  was  brought ;  in  the  language  of  the  affidavit  of  defence  : 
"  That  the  aforesaid  failure  to  pay  the  $250  above  mentioned 
upon  the  first  day  of  December,  1887,  and  until  collection 
thereof  from  the  defendant  by  suit,  and  the  said  abandonment 
of  the  lease  aforesaid,  worked  an  absolute  forfeiture  of  the  said 
lease,  and  put  an  end  to  the  contract  existing  between  the 
plaintiff  and  the  defendant  prior  to  the  first  day  of  March, 
1888,  and  that  the  moneys  for  which  this  suit  is  brought  never 
accrued  or  became  due  from  the  defendant  to  the  plaintiff." 

It  is  very  plain  that  this  clause  of  the  contract  was  inserted 
in  the  interest  and  for  the  exclusive  benefit  of  the  lessor  whose 
purpose  it  was  to  have  his  lands  developed  for  oil  or  gas.  With 
this  purpose  in  view  he  bound  the  defendant  to  commence  the 
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first  well  within  a  specified  time,  to  prosecute  the  work  actiyely 
and  continuously  to  completion,  and,  failing  in  this,  to  pay  him 
$1,000  a  year  until  a  well  was  completed.  This  was  manifestly 
intended  to  be  applied  as  a  spur  to  the  operator  and  to  compel 
the  development  which  was  the  object  of  the  lease.  Anticipat- 
ing, however,  that  the  defendant  might  not  only  fail  to  put  down 
a  well,  but  through  insolvency  or  otherwise,  might  become  un- 
able to  pay  the  money,  the  plaintiff  provided  in  the  contract, 
upon  the  failure  of  the  company  to  keep  their  covenants,  for  a 
forfeiture  of  the  lease,  which  would  enable  him  in  that  event  to 
put  an  end  to  the  lessee's  pretensions,  and  give  him  an  oppor- 
tunity to  seek  other  means  of  development.  It  was  certainly 
not  in  contemplation  of  the  parties  that  the  defendant  might  set 
up  its  own  default  as  a  cause  for  cancellation ;  if  this  is  so,  this 
contract,  drawn  with  exceptional  care  for  the  protection  of  the 
lessor,  is  a  mere  rope  of  sand ;  its  obligations  could  only  "  keep 
the  word  of  promise  to  the  ear  to  break  it  to  the  hope."  It  was 
the  duty  of  the  lessee  to  develop  the  territory  by  putting  down 
a  test  well  according  to  the  stipulations  of  its  contract ;  failing 
to  do  so,  and  failing  also  to  pay  the  money  as  agreed  upon,  the 
plaintiff  had  an  undoubted  right  to  declare  a  forfeiture,  but  the 
lessee  had  no  such  right. 

But,  although  the  lessor  had  this  right,  he  was  not,  we  think, 
under  the  present  state  of  the  law,  bound  to  exercise  it.  The 
clause  of  forfeiture  having  been  inserted  wholly  in  his  interest 
and  for  his  protection,  it  was  competent  for  him  to  dispense 
with  its  provisions  and  to  affirm  the  continuance  of  the  contract. 
His  right  was  optional  or  elective ;  and  when  default  was  made 
by  the  defendant  on  both  alternatives,  the  plaintiff  might  either 
forfeit  the  contract  or  affirm  its  continuance,  as  he  chose.  The 
English  authorities  recognize  the  rule  that  "  even  in  the  case  of 
a  lease  for  years,  when  the  direction  is  that  it  shall  become  void 
on  breach  of  the  condition,  it  will  only  be  void  at  the  option  of 
the  lessor ;  the  lessee  shall  not  take  advantage  of  his  own  wrong- 
ful performance  of  the  contract  in  order  to  destroy  the  lease, 
which  had  perhaps  turned  out  a  disadvantageous  one:'*  1 
Smith's  L.  C,  89,  citing  Doe  v.  Bancks,  4  B.  &  A.  401 ;  Rede  v. 
Farr,  6  M.  &  S.  121 ;  Arnsby  v.  Woodward,  6  B.  &  C.  519,  and 
other  cases. 

In  Doe  V.  Bancks,  4  B.  &  A.  401,  the  lease  was  for  mining 
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purposes,  and  contained  a  proviso  in  substance  as  follow  "  ^ 
vided  also,  and  it  is  mutually  agreed,  etc.,  that  the 
works  shall  commence  and  begin  within  one  year  from 
hereof,  and  if  the  same  shall  stop  or  cease  working  at 
for  two  years,  this  lease  shall  be  deemed  void  to  all  in 
purposes."  Best,  J.,  said :  "  In  construing  this  clau 
lease  we  must  look  to  the  object  the  parties  had  in  vie 
rent  was  to  depend  upon  the  number  of  tons  of  coal  ra 
order  to  derive  any  benefit  from  the  mine,  it  was  the 
the  landlord,  by  introducing  this  clause,  to  compel  tt 
to  work  it.  The  clause  therefore  was  introduced  sole) 
benefit  of  the  landlord,  to  enable  him  in  case  of  a  cesse 
to  take  the  possession  of  the  mines,  and  either  to  wc 
himself  or  let  them  to  some  other  tenant.  That,  theref  ( 
the  object  of  the  parties  in  introducing  the  clause,  I  thi 
be  fully  answered  by  holding  the  lease  to  be  void  at  tl 
of  the  landlord.  Besides,  I  take  it  to  be  a  universal 
of  law  and  justice  that  no  man  can  take  advantage  of 
wrong." 

A  distinction  formerly  prevailed  between  a  proviso  i 
that  the  lease  should  be  void  on  a  specified  event,  and 
enabling  the  lessor  to  determine  it  by  re-entry.  It 
that  in  the  former  case  the  lease  became  absolutely  vc 
event  named,  and  was  incapable  of  being  restored  by  ac 
of  rent  or  other  act  of  intended  confirmation ;  whilst  i 
ter,  some  act,  such  as  entry  or  claim,  must  have  been  p 
by  the  lessor,  to  manifest  his  intention  to  end  the  demii 
was  voidable  in  the  interval  and  consequently  con 
The  force  of  this  distinction,  it  is  said,  in  Taylor  on 
§  492,  has  been  almost,  if  not  quite,  abated  by  the  m( 
cisions,  which  establish  that  the  effect  of  a  condition  ] 
lease  void,  upon  a  certain  event,  is  to  make  it  void  at  tl 
of  the  lessor  only,  in  cases  where  the  condition  is  inte 
his  benefit,  and  he  actually  avails  himself  of  his  privili 
the  same  effect  is  2  Piatt  on  Leases,  327.  But  it  is  en 
tional  with  the  lessor  whether  he  will  avail  himself  of  i 
or  not,  although  by  the  terms  of  the  proviso  the  term  \i 
or  become  void  for  the  non-performance  of  the  coveni 
if  the  lessor  does  not  avail  himself  of  it  the  term  will  < 
for  the  lessee  cannot  elect  that  it  shall  cease  or  be  vo 
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lor  on  L.  &  T.,  supra.  Where  there  is  a  proviso  in  a  lease  that 
on  non-payment  of  rent  the  term  shall  cease,  the  lessor  and  not 
the  lessee  has  the  option  of  determining  the  lease  upon  a  breach 
made :  Reid  v.  Parsons,  2  Chit.  247. 

The  English  law  in  this  respect  has  been  generally  followed 
in  this  country,  and  such  a  lease  is  held  to  be  good  until  avoided ; 
though  the  lessee  is  estopped  to  set  it  up  against  the  lessor.  A 
lessee  cannot  avail  himself  of  his  own  act  to  vacate  a  lease,  on 
the  principle  that  no  man  shall  be  permitted  to  take  advantage 
of  his  own  wrong :  Wood's  L.  &  T.,  1204.  So,  Mr.  Parsons  in 
his  Law  of  Contracts,  vol.  1,  page  607,  referring  to  the  dis- 
tinction formerly  recognized  between  the  effect  of  a  proviso  de- 
claring that  the  lease  shall  be  void  on  a  specified  event,  and  a 
proviso  enabling  the  lessor  to  determine  it  by  re-entry,  says : 
"  This  distinction  is  now  exploded,  and  it  is  held  that  the  lease 
is  voidable  only  at  the  election  of  the  lessor,  but  not  of  the  lessee, 
though  the  proviso  expressly  declare  that  it  shall  be  void."  To 
the  same  effect  are  the  cases  of  Clark  v.  Jones,  1  Den.  516,  and 
Phillips  V.  Chisson,  12  Ire.  194,  and  many  others  that  might  be 
referred  to. 

In  Pennsylvania  the  older  doctrine  would  seem  at  first  to 
have  been  adhered  to,  that  in  a  lease  for  years  with  condition, 
if  the  condition  be  broken  by  the  lessee,  his  interest  was  ipso 
facto  void  by  the  breach,  and  no  subsequent  recognition  of  the 
tenancy  could  set  it  up :  Kenrick  v.  Smick,  7  W.  &  S.  41.  In 
the  case  cited,  there  was  a  lease  of  land  upon  condition  that 
the  rent  should  be  paid  upon  certain  specified  dates,  and  if  a 
certain  default  was  made  for  three  months,  neglect  to  pay  after 
ten  days'  notice  should  render  the  lease  nuU  and  void.  The 
default  occurred,  and  notice  was  given,  and  it  was  held  that 
after  ten  days  the  lease  was  ipso  facto  void,  without  re-entry, 
and  could  not  afterwards  be  aflBrmed,  or  continued.  In  Sheaf- 
fer  V.  Sheafifer,  37  Pa.  525,  the  doctrine  announced  by  Justice 
Sergeant,  in  Kenrick  v.  Smick,  supra,  was  adhered  to ;  the 
English  cases  were  brought  into  contrast  with  the  doctrine  of 
Kenrick  v.  Smick,  and  it  is  admitted  that  the  rule  of  the  Eng- 
lish courts  is  followed  in  most  of  the  states  of  the  Union.  In 
Davis  V.  Moss,  38  Pa.  346,  the  rule  of  the  previous  cases  is 
again  apparently  recognized,  but  its  rigor  is  relaxed  in  this, 
that  the  forfeiture  is  said  to  depend  upon  the  terms  of  the  in- 
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strument,  "  unless  there  be  evidence  to  affect  the  la 
a  waiver  of  the  breach,  like  the  receipt  of  rent  or  o1 
unequivocal  act." 

The  distinction  between  the  Pennsylvania  cases 
and  the  weight  of  authority  elsewhere,  therefore,  ^ 
to  be  that  by  the  former  the  lease,  upon  breach  o: 
tion,  is  ipso  facto  void,  unless  by  some  unequivoca 
lessor  it  is  waived,  whilst  by  the  latter  it  is  void  i 
elects  by  some  positive  act  to  take  advantage  of 
not  understand  that  in  either  case  a  re-entry  is 
complete  the  forfeiture.  This  almost  amounts  to  s 
without  a  difference.  In  practice,  the  prima  facie 
ferent,  it  merely  shifts  the  burden  of  proof  from  o 
the  other. 

It  vnll  be  observed,  moreover,  that  the  Pennsy] 
already  referred  to  are  all  cases  in  which  the  forfei 
up  by  the  lessor  upon  the  default  of  the  lessee ;  in  n 
did  the  lessee  set  up  his  own  default  as  a  cause  o 
No  case  has  been  called  to  our  attention,  in  this  ( 
state,  in  England  or  elsewhere,  which  recognizes  t 
that  a  party  may  take  advantage  of  his  own  wronj 
his  own  default  to  work  a  forfeiture  of  his  own  cor 
sons  may,  of  course,  contract  in  this  form  and  to  tl 
they  choose,  but  we  do  not  understand  the  parties 
tract  to  have  so  intended. 

But  the  rigid  rule  of  Kenrick  v.  Smick,  supra,  \i 
laxed,  in  the  very  recent  case  of  Galey  v.  Kellerm 
491.  In  that  case  the  lessees  in  an  oil  lease  covenai 
mence  operations  within  sixty  days  and  to  compL 
within  three  months  thereafter,  and,  in  case  of  fai! 
the  lessor  for  such  delay  $1,000  per  annum  withi 
period ;  it  was  further  agreed  that  a  failure  to  cc 
well,  or  to  make  such  payment  within  that  period, 
der  the  lease  "  null  and  void,"  so  as  "to  remain  wi 
between  the  parties."  In  a  proceeding  by  the  lesso 
of  the  lessee  to  put  down  the  well,  to  recover  the  I 
proportional  part  thereof,  covering  the  period  durii 
had  been  deprived  of  his  property,  the  counsel  for 
ant  submitted  a  point  for  instruction  to  the  jury  as 

"  That  there  can  be  no  recovery  in  this  case  bee 
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iging  this  suit  the  contract  or  lease  sued  on  was  null 
id  not  in  existence ;  that  the  non-payment  of  the 
id  in  this  case,  instantly,  upon  its  non-payment,  and 
rendered  the  lease  null  and  void." 
it  was  refused,  and  in  this  court  the  refusal  was  as- 
srror.  The  opinion  of  this  court  was  delivered  by 
'  Williams,  who,  in  disposing  of  this  branch  of  the 
guished  the  rights  of  the  lessees  from  the  rights  of 
as  follows :  "  But  the  acts  that  forfeited  their  (the 
^hts  did  not  also  forfeit  those  of  the  lessor.  Their 
flowing  out  of  their  non-performance  are  to  be  dis- 
from  their  rights  under  the  contract.  The  latter 
forfeit,  but  the  former  belonged  to  the  lessor  and 
jt  only  by  his  act.  The  lessees  promised  to  complete 
ithin  a  given  time.  This  was  for  the  benefit  of  the 
this  was  not  done  he  was  to  be  compensated  in 
t  the  money  was  not  paid  he  was  at  liberty  to  rid 
his  tenants  and  resume  the  possession  of  his  land, 
mstruction  contended  for  by  the  plaintiffs  in  error 
he  punishment  for  the  breach  of  the  contract  from 
ose  default  it  arises  to  the  innocent  injured  party, 
e  lessees  have  secured  the  control  of  the  land  of  the 
)venants  which  they  have  broken,  the  lessor  shall  be 
I  all  redress  at  law,  by  the  very  acts  of  his  lessees 
>  him  a  cause  of  action.  Their  default  takes  away 
.  The  acts  or  omissions  of  which  he  complains  are 
to  his  complaint.  We  should  need  the  constraint 
antable  necessity  to  induce  us  to  adopt  the  construc- 
aded  for."  The  ruling  of  the  court  below  was  ap- 
[  the  judgment  affirmed. 

ippeai-s  that  the  distinction  formerly  maintained  be- 
rulings  of  the  English  courts  and  of  the  courts  of 
jtates,  and  the  rulings  in  Pennsylvania,  is  no  longer 
:ist.  We  have  by  slow  approaches  at  last  apparently 
0  the  general  current  of  cases,  in  which  is  found, 
>ubt,  the  great  weight  of  authority,  both  in  England 
country. 

5f  opinion  that  the  defendant  should  have  been  de- 
dvantage  of  its  own  default ;  and  as  the  lessor  in 
IS  not,  either  by  word  or  act,  availed  himself  of  the 
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privilege  of  forfeiture,  but,  on  the  contrj 
payment  of  the  price  of  the  lessee's  delay, 
tinuance  of  the  contract,  there  is  nothing  i 
recovery.  And  as  the  afl&davit  of  defen 
cient  to  prevent  judgment, 

The  record  is  remitted  to  t 
directions  to  enter  judgn 
fendant,  for  such  sum  as 
may  belong,  unless  othe 
cause  be  shown  why  such 
be  entered. 


WESTMORELAND  ETC.  N.  GAS  CO 

ET  AL. 

APPEAL  BY  PLAINTIFF  FEOM  THE  COURT 
OF  WESTMORELAND  COUNTY,   E 

Argued  October  9,  1889— Decided  Novei 
[To  be  reported.] 

1.  Under  a  lease  of  land  for  the  sole  purpose  of  d 
oil  and  gas,  the  lessee^s  right  in  the  surface  of 
of  an  easement  of  entry  and  examination,  wi 
arismg  where  the  particular  place  of  operation  i 
ment  of  ingress,  egress,  storage,  transportation 
uance  of  operations. 

2.  The  real  subject  of  possession  to  which  the  lei 
or  gas  contained  in  or  obtainable  through  the  1 
ferss  naturae,  and  are  part  of  the  land  and  belc 
long  as  they  are  in  it  and  under  his  control ; 
drilled  a  gas  well  and  controls  the  gas  produc 
sion  of  all  the  gas  within  the  land. 

8.  The  fact  that  the  gas  from  such  well  is  not  ke 
line  of  the  lessee,  but  is  shut  in  the  well  as  a  i 
gencies,  does  not  affect  the  possession  of  it  by 
control  thereof  by  means  of  a  connection  betwe^ 
line,  so  arranged  that  he  can  have  the  gas  flow 

4.  That  the  lessor,  claiming  a  forfeiture  of  the  le 
agent,  who  was  measuring  the  pressure  of  the 
and  the  agent  withdrew,  or,  that  in  consequenc 
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v'ho  were  on  the  land  to  locate  a  second  well,  withdrew 
80,  is  no  evidence  of  an  ouster  of  tlie  lessee  from  his 

see  is  thus  in  possession  of  the  gas  underlying  the  prem- 
j  jurisdiction  to  restrain  the  lessor  from  drilling  on  the 
rights  granted  to  the  lessee  being  necessarily  exclusive, 
e  to  arise  from  the  threatened  waste,  being  entirely  inca- 
irement  at  law,  even  if  not  irreparable, 
nises  embraced  in  an  oil-  and  gas-lease,  are  described  as 
in  tract  of  land,"  etc.,  a  clause  therein  providing  that  no 
drilled  within  a  limited  area,  is  neither  an  exception  nor 
but  simply  a  limitation  upon  the  privilege  of  drilling 
lessee,  confining  his  drilling  without  the  area  specified, 
lease  providing  for  a  forfeiture  thereof,  in  the  event  of  a 
lessee  in  the  performance  of  his  covenants,  is  not  self- 
s  to  make  the  forfeiture  take  place,  ipso  facto,  upon  the 
the  default ;  but,  being  for  the  benefit  of  the  lessor,  it 
to  enforce  or  waive  it. 

e  to  be  construed  strictly ;  and  where  a  lease  provides 
Bome  forfeited,  if  any  of  the  payments  provided  for  are 
ole  payment  is  meant,  not  a  balance  on  a  running  account ; 
i  part  of  a  payment  be  accepted  before  it  is  due,  no  for- 
ced by  a  failure  to  pay  the  remainder  in  the  time  specified. 

:soN,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 

.LUM  and  Mitchell,  J  J. 

ober  term  1889,  Sup.  Ct.;  court  below,  number 

fiven. 

1887,  the  Westmoreland  and  Cambria  Natural 
filed  a  bill  in  equity  against  Ira  DeWitt,  John 
I  others,  averring  that  the  defendant  John  H. 
the  owner  of  a  certain  tract  of  land  in  the  bill 
ised  the  same  to  J.  M.  Guffey  &  Co.  on  Decem- 
r  the  sole  and  only  purpose  of  drilling  and  oper- 
Leum  oil  and  gas ;  that  this  lease  was  afterwards 
bo  the  plaintiff  and  the  plaintiff  entered  upon  the 
[  enjoyment  of  its  estate  in  said  land,  drilled  a 
thereon,  and,  relying  upon  the  supply  of  gas  to 
3m  said  well  and  others  in  the  vicinity,  had  ex- 
ums  in  laying  pipe-lines  for  its  transportation  to 
business  of  supplying  natural  gas  to  the  public ; 
n,  alleging  the  forfeiture  of  said  lease  by  reason 
ment  of  a  small  sum  of  money,  had  made. a  sec- 
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ond  lease  of  said  land  to  the  defendant  DeW 
assistance  of  the  other  defendants,  was  about 
on  the  premises ;  that  such  well  could  be  c 
tained  in  about  forty  days,  and  that  defenda 
commit  enormous  waste  upon  the  estate  of  tt 
irreparable  damage  to  its  property  and  busi 
final  hearing ;  praying  for  an  injunction  to  re 
ants  from  drilling  such  well  or  in  any  way 
upon  the  plaintiff's  estate,  and  for  general  re! 
the  bill,  as  an  exhibit,  was  a  copy  of  the  lea 
J.  M.  Guffey  &  Co.,  the  material  parts  of  whic! 
"This  agreement,  made  this  7th  day  of 

witnesseth  that  the   party  of   the 

Brown]  in  consideration  of  the  stipulations 
nants  hereinafter  contained  on  the  part  of  thi 
second  part  [J.  M.  Guffey  &  Co.],  his  exec 
tors  and  assigns,  to  be  paid,  kept  and  pei^forn 
demised  and  let  unto  the  said  party  of  the  s( 
ecutors,  administrators  and  assigns,  for  the  j 
pose  of  drilling  and  operating  wells,  and  sto 
and  conveying  petroleum  oil  or  gas  through, 

all  that  certain  tract  of  land, No  v 

within  three  hundred  yards  of  the  brick  or 
longing  to  J.  H.  Brown.  To  have  and  to  h( 
ises  for  the  said  purpose  only,  unto  the  pa 
part,  his  executors,  administrators  and  assign 
until  the  full  term  of  twenty  years  next  en 
year  above  written ;  .  .  .  .  It  is  further  agi 
obtained  in  sufficient  quantities  and  utilized, 
La  full  to  the  party  of  the  first  part  shall  be 
lars,  for  each  and  every  well  drilled  on  th 
described,  per  annum,  payable  quarterly  in  a 
pletion  of  each  and  every  well  drilled  and  util 
said  party  of  the  first  part  to  fully  use  and  en 
ises  for  the  purpose  of  tillage,  except  such 
necessary  for  said  operating  purposes.  .  .  . 
the  above  described  premises  shall  be  commei 
completed  within  three  months  from  the  da 
case  of  failure  to  complete  one  well  within  si] 
of  the  second  part  hereby  agrees  to  pay  to  th< 
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part  for  such  delay  the  sum  of  one  hundred  and  twenty-five 
dollars  ($125.00)  every  three  months  from  the  date  of  this  agree- 
ment, payable  to  J.  H.  Brown ;  and  the  party  of  the  first  part 
hereby  agrees  to  accept  such  sum  as  full  consideration  and  pay- 
ment for  such  delay  until  one  well  shall  be  completed ;  and  a 
failure  to  complete  one  well,  or  to  make  any  of  such  payments 
within  such  time  and  at  such  place  as  above  mentioned,  ren- 
ders this  lease  null  and  void  and  to  remain  without  effect  be- 
tween the  parties  hereto.  It  is  further  agreed,  that  a  second 
well  shall  be  completed  within  fifteen  months  after  the  comple- 
tion of  the  fii-st  well.  It  is  further  agreed,  that  if  any  of  the 
within  payments  remain  unpaid  thirty  days,  then  this  lease  to 

to  be  null  and  void It  is  understood  by  and  between 

the  parties  to  this  agreement  that  all  conditions  between  the 
parties  hereto  shall  extend  to  their  heirs,  executors  and  as- 
signs," etc. 

Upon  the  filing  of  the  bill,  a  preliminary  injunction  was 
granted,  and  by  a  subsequent  order  the  injunction  was  con- 
tinued until  final  hearing. 

The  defendants  answered  the  bill,  denying  that  the  plaintiff 
had  expended  large  sums  in  laying  lines  for  the  transportation 
of  gas  from  the  premises  leased  to  J.  M.  Guffey  &  Co. ;  that 
the  gas  from  said  premises  was  necessary  to  the  plaintiff's  busi- 
ness, or  that  its  loss  would  result  in  irreparable  injury;  and 
averring  that  the  said  lease  was  forfeited  by  reason  of  the 
plaintiffs  default  in  making  the  payments  therein  mentioned ; 
that  the  plaintiffs  had  no  claim  or  title  to,  or  rights  in,  the  land 
within  a  radius  of  three  hundred  yards  from  the  buildings  of 
the  lessor,  and  the  well  proposed  to  be  drilled  by  the  defend- 
ants was  located  within  the  limits  of  said  radius ;  praying  that 
the  injunction  be  dissolved  and  the  defendants  dismissed,  etc. 

Issue  having  been  joined  upon  the  bill  and  answer,  the  case 
was  refierred  to  Mr.  Joseph  A.  Mc  Curdy ^  as  examiner  and  mas- 
ter, who  on  February  6, 1888,  filed  a  report  as  follows : 

FINDINGS   OF  FACT. 

1.  On  and  prior  to  December  7,  1885,  John  H.  Brown,  one 
of  the  respondents  named  in  the  bill,  was  the  owner  in  fee  of 
a  certain  tract  of  land,  situate  in  Penn  and  Hempfield  town- 
ships, Westmoreland  county,  adjoining  lands  of  Klingensmith's 
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heirs,  George  Croushore,  Penna.  R.  Co.,  J.  F.  Thompson,  Mat- 
thew Black,  Gust  Mensinger  and  others,  and     --^-----     --- 

hundred  and  forty  acres,  more  or  less. 

2.  On  the  said  7th  December,  1885,  the  said  e 
executed  and  delivered  to  J.  M.  Guflfey  &  Cc 
forth  and  contained  in  the  appendix  to  the  con 
Said  lease  is  duly  recorded. 

3.  J.  M.  Guflfey  &  Co.  afterwards  duly  assig 
ferred  to  the  Westmoreland  and  Cambria  Nat 
pany,  the  corporation  complainant,  the  said  le 
by  their  assignment  duly  recorded. 

4.  The  complainant  entered  upon  the  premis 
said  lease  and  drilled  a  gas  well  thereon,  which 
pleted  on  April  23, 1886.  Said  well  is  of  great 
ing  a  high  pressure  of  gas.  Said  complainant 
line  from  said  well,  but  has  never  regularly  use 
said  well,  it  being  shut  in  nearly  all  the  time. 

5.  J.  M.  GuflEey  &  Co.,  or  their  assignee,  t 
complainant,  paid  to  John  H.  Brown,  on  account 
follows,  to  wit :  on  December  8, 1885,  per  receipi 
$250 ;  on  June  22,  1886,  per  complainant's  exhi 

6.  [During  several  months  prior  to  the  filin 
this  case,  from  January  7, 1887,  John  H.  Brown, 
feiture  of  said  lease,  had  taken  full  and  absolut 
the  premises  and  rights  mentioned  and  granted 

7.  On  March  17,  1887,  John  H.  Brown  filed  f 
at  No.  57,  Equity  Docket,  Common  Pleas  of 
county,  claiming  that  the  above  named  lease  hac 
and  praying,  inter  alia,  the  court  to  order  and 
said  lease  be  declared  null  and  void.  But  on 
John  H.  Brown,  the  complainant  in  said  bill,  d 
action. 

8.  On  May  10, 1887,  John  H.  Brown  leased  t 
land  for  gas  purposes  to  Ira  DeWitt,  another  of  t 
in  this  case. 

9.  Said  Ira  DeWitt,  under  his  lease  from  I 
upon  said  tract  of  land,  and,  with  the  assistani 
respondents,  his  employees,  having  collected  ther 
other  necessary  material,  began  the  erection  of  a 
purpose  of  drilling  a  gas  well,  within  three  hu 
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the  stone  building  belonging  to  said  John  H.  Brown,  and  so 
continued  until  restrained  by  the  injunction  served  in  this  case. 

10.  The  tract  of  land  described  in  the  lease  lies  wholly  with- 
in the  Grapeville  natural  gas  belt,  and  has  become  very  valua- 
ble as  natural  gas  territory. 

11.  The  bill  and  answer  and  evidence  in  this  case  disclose 
an  earnest  contest  between  complainant  and  respondents  as  to 
who  has  the  legal  right  to  the  property  described  in  the  said 
annexed  lease. 

The  facts  found  above  are  not  disputed  in  the  bill,  the  an- 
swer, the  pleadings,  or  the  evidence. 

Owing  to  his  findings  of  law  on  the  above  facts,  and  his 
opinion  given  below,  the  master  deems  it  proper  not  to  proceed 
any  further  for  the  present  in  his  findings  of  fact. 

CONCLUSIONS   OF  LAW. 

The  complainant's  bill  and  the  respondents'  answer,  as  well 
as  the  evidence  produced,  present  simply  a  case  of  property 
claimed  by  one  party,  complainant,  [in  the  possession  of  an- 
other party,  respondents.]  *  The  complainant  claiming  to  have 
the  legal  right  to  the  premises  and  property  in  dispute,  asks 
that  the  respondents  be  restrained  by  injunction  from  in  any- 
wise invading  said  estate  or  doing  any  act  that  would  tend  to 
waste  and  destroy  the  same ;  while,  on  the  other  hand,  the  re- 
spondents, who  are  in  possession,  deny  that  the  complainant 
has  any  right  whatever  to  the  property,  and  furthermore  claim 
that  the  legal  right  to  the  estate  in  the  premises  is  in  them- 
selves. 

By  the  terms  of.  the  lease  from  John  H.  Brown  to  J.  M. 
Guflfey  &  Co.,  the  premises  described  in  the  lease  were  leased 
"  for  the  sole  and  only  purpose  of  drilling  and  operating  wells, 
and  storing,  transporting  and  conveying  petroleum  oil  or  gas 
through,  over  and  from"  the  same  premises,  under  certain 
covenants,  conditions  and  stipulations  set  forth  in  the  lease. 
Natural  gas  and  petroleum  oil  are  fluids  that,  from  what  scien- 
tific knowledge  can  be  obtained  on  the  subject,  and  from  the 
evidence  in  this  ca«e  of  J.  M.  GufEey  and  other  experts,  may 
be  classed  together,  when  the  property  in  them  and  the  rights 
thereto  are  considered  in  law.  From  the  words  of  the  lease, 
"  petroleum  oil  or  gas,"  it  would  seem  that  the  parties  to  the 
lease  so  regarded  them. 
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The  Supreme  Court  have  decided  that  "  oil  is  a  mineral,  and 
being  a  mineral,  is  a  part  of  the  realty :  "  Funk 
53  Pa.  248 ;  Stoughton's  App.,  88  Pa.  201.     Mr. 
DON  says,  in  the  last  cited  case :  "  In  this,  it  [oil 
or  any  other  natural  product  which  in  situ  form 

land Whenever  a  conveyance  is  made  o 

that  conveyance  be  called  a  lease  or  deed,  it  is  in  ef 
of  part  of  the  corpus  of  the  estate  and  not  of  a  i 
real  right."  It  must  follow  then,  that,  if  from  i 
point  natural  gas  be  classed  with  oil,  it  is  a  m 
therefore,  a  part  of  the  realty,  and  the  above  o] 
learned  justice  is  applicable  also  to  natural  gas. 

But  it  matters  not  how  the  property  or  rights 
the  lease  may  be  considered.  The  title  in  it  is  s1 
one.  In  the  case  of  the  North  Penn.  Coal  Co.  v. 
Pa.  488,  the  Supreme  Court  have  decided  this  que 
opinion  of  Mr.  Justice  Strong  is  directly  appli 
case.  In  it  he  says,  inter  alia :  "  Even  the  title  i 
complainant  to  be  in  himself,  is  a  strictly  legal  or 
be  a  corporeal  or  incorporeal  hereditament,  or  an 

"  and  if  the  complainant's  rights  are  incor 

than  an  interest  in  the  coal  or  minerals,  the  ce 
presents  is  not  the  less  a  case  at  law*  and  without 
tion  of  a  court  of  equity.  His  rights  are  strictly 
remedies  are  at  law.  His  bill  does  not  even  alle 
without  an  adequate  remedy  at  law.  It  may  be  a 
to  prevent  the  disturbance  of  an  acknowledged  ease 
of  equity  will  interfere.  But  the  right  of  the  plai 
acknowledged  or  established  at  law  before  he  ca 
chancellor." 

The  rights  of  the  parties  in  this  case  depend  upor 
of  title ;  and  this  must  be  decided  in  the  legal  ws 
questions  of  title.  The  complainant,  being  out  < 
but  claiming  title  to  the  property,  asks  the  court  i 
injunction  the  respondents,  who  are  in  possession, 
plainant  has  a  clear  and  undisputed  title,  the  inter 
court  by  injunction  to  restrain  the  respondents 
proper  procedure.  But,  if,  as  the  respondents 
complainant  has  no  title  to  the  premises,  the  compl 
certainly  not  be  entitled  to  the  injunction. 
Vol.  cxxx — 16 
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[The  case,  then,  narrows  itself  down  to  a  pure  question  of 
title,  and,  with  the  complainant  out  of  possession  and  the  re- 
spondents in  possession,  is  really  an  ejectment  bill.]  ^  The 
parties  stand  in  no  relation  to  each  other  that  would  give  a 
court  of  equity  jurisdiction,  and  there  is  no  complication  of 
accounts  or  other  ground  of  equitable  relief.  Much  of  the  tes- 
timony taken  relates  to  title.  The  simple  denial  of  the  respond- 
ents in  possession  of  the  complainant's  right,  is  conclusive 
against  jurisdiction,  until  the  right  has  been  established  at  law 
and  is  sufficient  to  warrant  their  ejectment.  "  Ordera  and  de- 
crees in  equity,  where  there  is  no  jurisdiction,  are  simply  coram 
non  judice."     The  remedy  of  the  complainant  was  by  ejectment. 

—Citing  Barclay's  App.,  93  Pa.  50 ;  Washburn's  App.,  105 
Pa.  480 ;  Messimer's  App.,  92  Pa.  168 ;  Long's  App.,  92  Pa. 
171 ;  North  Penn.  Coal  Co.  v.  Snowden,  42  Pa.  448 ;  Gloninger 
V.  Hazard,  42  Pa.  389 ;  Kennedy's  App.,  81*  Pa.  163 ;  Norris's 
App.,  64  Pa.  275 ;  Tillmes  v.  Marsh,  67  Pa.  507 ;  Grubb's  App., 
90  Pa.  228 ;  Bispham's  Eq.,  §§  37, 440 ;  Brown  v.  Vandergrift, 
80  Pa.  142 ;  Munroe  v.  Armstrong,  96  Pa.  311 ;  Rhea  v.  For- 
syth, 37  Pa.  503;  Leininger's  App.,  106  Pa.  398;  Brown's 
App.,  62  Pa.  17 ;  High  on  Injunctions,  §  651,  the  master  pro- 
ceeded : 

The  answer  of  the  respondents  does  not  raise  the  objection 
to  the  jurisdiction  of  a  court  of  equity,  but  the  objection  was 
pressed  by  their  counsel  in  the  argument  before  the  master ;  and, 
from  the  opinion  of  your  Honor  rendered  on  June  20, 1887,  the 
master  infers  that  it  was  raised  in  the  nature  of  a  demurrer  at 
the  preliminary  hearing.  In  Wiser's  App.,  9  W.  N.  508,  the 
Supreme  Court  decided  that  filing  an  answer  and  proceeding 
to  proof  is  not  a  waiver  of  objection  to  the  jurisdiction  of  a  coui-t 
of  equity.  The  respondent  is  not  bound  to  take  the  objection 
in  limine.  "  It  is  clear  that  the  objection  to  the  jurisdiction  in 
equity  may  be  taken  on  final  hearing." 

Although,  according  to  legal  precedent,  when  a  bill  in  equity 
is  dismissed  for  want  of  jurisdiction  the  payment  of  costs  falls 
upon  the  complainant,  yet  in  this  case  the  respondents  did  not 
regularly  demur  to  the  bill,  nor  did  they  object  to  the  jurisdic- 
tion in  their  answer ;  and  in  the  light  of  Messimer's  App.,  92 
Pa.  168 ;  Long's  App.,  92  Pa.  171,  and  Maguu-e's  App.,  102  Pa. 
120,  it  would  seem  proper  that  the  complainant  should  pay  all 
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the  costs  of  this  case  except  those  of  the  respondents'  witnesses, 
which  should  be  paid  by  the  respondents. 

In  his  findings  of  fact  and  law  in  this  case,  the  ipaa^^r  haR 
not  expressed  any  opinion  respecting  the  merits  of  1 
versy.     Under  the  circumstances  this  would  be  impr 

From  the  law  and  the  evidence  of  the  case,  as  unde 
found  by  the  master,  he  is  clearly  of  the  opinion : 
biU  of  the  complainant  ought  to  be  dismissed  and  1 
tion  dissolved :]  *  That  the  complainant  ought  to 
to  pay  all  the  costs  except  the  costs  of  the  witnesses  f< 
ents ;  and  that  the  respondents  ought  to  be  ordered 
costs  of  their  own  witnesses. 

Exceptions  on  the  part  of  the  plaintiff  to  the  ma 
ings  of  fact,*  ^  and  conclusions  of  law,*  *  which 
filed  with  and  overruled  by  the  master,  were  upon  tl 
\m  report  renewed  before  the  court. 

In  the  exception  to  the  finding  respecting  the  plai 
session   of  the  leased  premises,*  were   embodied 
from  the  testimony  of  witnesses  for  the  plaintiff, 
show :  That,  from  the  time  of  its  completion  down  t 
ing  before  the  master,  the  Brown  well,  drilled  by  tl 
an  the  demised  land,  was  connected  with  the  plain 
line,  ready  to  be  turned  in  at  any  minute,  the  gas  1 
in  and  held  as  a  reserve,  for  immediate  use  in  case  o 
happening  to  either  of  the  other  wells  in  actual  us 
plying  the  city  of  Johnstown,  and  as  a  reserve  wel 
great  importance  and  value  to  the  plaintiff;  that  at 
by  simply  opening  a  valve  the  gas  from  the  Brown  well  would 
be  turned  into  the  line  and  would  go  to  Johnstown ;  that  on 
one  occasion,  during  the  winter  of  1886-7,  it  was  turned  into 
the  line  for  about  five  minutes  to  try  it. 

There  was  other  testimony  which,  the  defendants  claimed, 
had  a  bearing  upon  the  question  of  possession,  and  established 
the  fact  that  Brown  had  taken  exclusive  possession  of  the 
leased  premises  prior  to  the  filing  of  the  bill.  It  was  to  the 
effect  that  on  April  6,  1887,  W.  S.  Guffey,  representing  the 
plaintiff  company,  came  upon  the  land  to  see  about  locating 
a  second  well  under  the  provisions  of  the  lease,  whereupon 
Brown  said  to  him:  "Mr.  Guffey,  you  have  no  right  upon  this 
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land ;  you  have  forfeited  all  claims  and  all  rights  under  that 
certain  lease  and  I  want  you  and  your  men  to  please  with- 
diaw;  "  that  Mr.  Guffey  replied:  "  Well,  Mr.  Brown,  just  put 
that  in  writing ;"  that  then  Brown  drew  up  and  handed  to 
Guffey  a  paper  notifying  liim  that  the  plaintiff  company  had 
forfeited  all  its  rights  under  the  lease  of  December  7, 1885, 
and  that  any  trespassing  upon  the  premises  would  not  be  per- 
mitted ;  that  Mr.  Guffey  and  the  men  who  were  with  him  then 
withdrew ;  that  on  April  22,  1887,  J.  H.  Galey,  the  superin- 
tendent of  the  plaintiff  company,  went  to  the  well  on  the  de- 
mised land  for  the  purpose  of  measuring  the  pressure  of  the 
gas ;  that  Brown  went  to  him  and  told  him  to  leave  and  take 
his  men  off  the  premises  as  fast  as  he  could,  to  which  Galey 
replied  that  he  would  do  so  in  five  minutes,  when  Brown  told 
him  to  leave  in  one  minute ;  and  that  Galey  and  his  men  did 
leave  in  a  very  few  minutes.  There  was  also  testimony  that 
on  January  16,  1887,  the  plaintiff  offered  to  pay  Brown  $250, 
on  account  of  rentals  on  the  lease,  but  that  he  refused  the  ten- 
der on  the  ground  that  the  lease  was  forfeited. 

The  exceptions  filed  by  the  plaintiff  to  the  report  of  the 
master  were  disposed  of  in  the  following  opinion  by  Hunter, 
P.  J.: 

"  We  have  carefully  examined  the  master's  report,  his  find- 
ing of  the  facts  and  his  exhaustive  opinion,  together  with 
authorities  cited  and  the  reasons  given  by  him,  and  we  are  un- 
willing to  say  that  he  has  erred  either  in  the  finding  of  the 
facts  or  in  his  opinion.     We  admit  the  case  is  a  close  one." 

A  decree  was  then  entered  dismissing  the  bill  and  directing 
that  the  plaintiff  pay  the  costs,  except  the  fees  of  the  defend- 
ants' witnesses.  Thereupon  the  plaintiff  took  this  appeal, 
specifying  that  the  court  erred  in  overruling  the  plaintiff's  ex- 
ceptions and  in  entering  the  final  decree. 

Mr.  Jos.  S.  Moorhead  (with  him  Mr.  John  B.  Head)^  for  the 
appellant : 

1.  The  bill  averred  that  the  plaintiff  had  entered  upon  the 
possession  and  enjoyment  of  its  estate.  The  answer  made  no 
denial  of  its  possession.  Under  the  practice  in  equity,  it  was 
therefore  unnecessary  to  prove  the  company's  occupation,  and 
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the  master  in  reaching  his  conclusion  was  compelled 
gard  the  pleadings.  The  evidence,  however,  although 
with  reference  to  this  feature  of  the  case,  contained  a 
of  proof  of  possession  by  the  complainant,  and  nothi 
contrary.  It  showed  that  the  plaintiff  had  the  gas 
Brown  well  connected  with  its  main,  ready  for  use  a 
ment. 

2.  The  occurrences  of  April  5,  and  April  22,  188 
show  any  exclusion  of  the  plaintiff  from  this  possess! 
act  of  the  company's  agent  on  April  6th,  was  a  mos 
and  commendable  one.  It  left  the  parties  standinj 
respective  rights  then  existing,  and  yielding  nothi 
possession  of  the  first  well,  and,  through  it,  of  the  g 
lying  the  land,  was  not  discussed.  The  testimony 
incident  of  April  22d,  when  Galey  was  measuring  the 
shows  three  things  :  (1)  that  the  company  used  the  t 
as  it  pleased;  (2)  that  its  agents  and  servants  went  tl 
it  was  necessary ;  and  (3)  that  they  left  when  theii 
was  done,  and  not  before. 

3.  In  finding  that  Brown  was  in  possession,  the  m 
sight  of  the  character  of  the  lease,  and  supposed  tha 
he  had  possession  of  the  surface  for  certain  purposes, 
sion  distinctly  reserved  in  the  lease,  he  was  in  abs( 
session  of  the  entire  farm  in  the  same  manner  as  I 
lease  was  executed ;  or  else  that  the  invasion  of  the 
rights  complained  of  in  this  bill  was  an  ouster  of  th( 
from  all  occupancy  under  the  lease.  The  testimoi 
Brown  was  always  in  possession  of  the  land  for  ag 
and  some  other  purposes,  and  the  company  was  alwa 
session  for  the  purpose  of  operating  for  oil  and  gas,  h( 
gas  by  such  possession  as  its  nature  permits. 

4.  What  effect  shall  be  given  to  the  master's  findin 
ing  the  fact  of  possession  ?  We  deny  that  is  equival 
verdict  of  a  jury.  This  is  not  the  case  when  there  i 
cient  evidence  to  support  the  finding,  or  when  the  n 
erred  in  his  inferences  from  clearly  proved  facts :  Cal 
110  Pa.  67 ;  WorraU's  App.,  110  Pa.  349.  In  our  cas( 
a  fact  found  without  proof,  viz. :  the  absolute  possess 
defendant  Brown  ;  a  material  fact  established  by  the 
found,  to  wit :  that  the  only  possession  of  the  gas  \^ 
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connection  at  the  well  in  the  control  of  the  plaintiff,  and  a  per- 
functory consideration  of  the  evidence  by  the  master  and  the 
court. 

6.  But  suppose  that  Brown  was  in  full  and  absolute  posses- 
sion: would  our  remedy  then  have  been  ejectment?  In  so 
holding  the  master  was  misled  by  a  line  of  cases  governing 
conveyances  of  coal  and  oil  in  situ.  Starting  with  Stoughton's 
App.,  88  Pa.  198,  he  was  easily  led  astray  by  the  decision  that 
oil  in  situ  is  part  of  the  realty.  Perhaps,  too,  he  was  misguided 
by  a  dictum  in  the  opinion,  which  has  been  corrected  in  Cham- 
berlain V.  Dow,  16  W.  N.  532.  Our  lease  is  not  a  sale  of  the 
gas  in  situ.  It  creates  an  incorporeal  hereditament  which  can- 
not be  the  subject  of  an  action  of  ejectment:  Funk  v.  Haldeman, 
53  Pa.  229 ;  Chamberlain  v.  Dow,  supra ;  Black  v.  Hepburne, 
2  Y.  331 ;  Johnstown  Iron  Co.  v.  Cambria  Iron  Co.,  32  Pa.  241 ; 
Titusville  Novelty  I.  Works'  App.,  77  Pa.  103. 

6.  Nor  would  trespass  be  an  adequate  remedy.  Injunction 
is  the  proper  one :  Allison's  App.,  77  Pa.  221 ;  Masson's  App., 
70  Pa.  26 ;  Smith's  App.,  69  Pa.  475 ;  Leininger's  App.,  106 
Pa.  398.  Injimctions  will  be  granted  when  more  convenient 
than  a  remedy  at  law :  Bierbower's  App.,  107  Pa.  14 ;  Brush 
etc.  Co.'s  App.,  114  Pa.  574 ;  Earley's  App.,  121  Pa.  496.  In 
Barclay's  App.,  93  Pa.  50,  and  Washburn's  App.,  105  Pa.  480, 
quoted  by  the  master,  there  was  no  contract  relation  between 
the  parties.  Equity  will  enjoin  the  invasion  of  a  right  secured 
by  contract :  Commonwealth  v.  Railroad  Co.,  24  Pa.  159  ;  Earl- 
ey's App.,  121  Pa.  496 ;  Hacke's  App.,  101  Pa.  245.  But  even 
if  the  jurisdiction  were  doubtful,  such  an  objection  is  too  late 
after  a  hearing  on  the  merits :  Adams's  App.,  113  Pa.  449 ; 
Sunbury  etc.  R.  Co.  v.  Cooper,  33  Pa.  278. 

Mr,  JD.  S.  Atkinson  (with  him  Mr.  J.  M,  Peoples^  Mr.  Vin  E. 
Williams  and  Mr.  W.  A.  Griffith)^  for  the  appellees  : 

1.  The  le^e  was  clearly  forfeited  on  November  23, 1887.  On 
March  7,  1886,  there  accrued  a  payment  of  $125  for  delay  in 
completing  the  well.  Its  completion  did  not  take  place  until 
April  23d,  forty-six  days  later.  For  this  additional  delay  the 
sum  of  $65.26  would  be  payable,  and  upon  the  completion  a 
quarter's  rent  on  the  well  became  payable  in  advance.  The 
total  amount  payable  on  April  23d  was  therefore  $315.26.     On 
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this  the  company  was  entitled  to  a  credit  of  |250  for  the  pay- 
ment in  advance  made  December  8,  1885,  leaving  due  a  balance 
of  $65.26.  The  payment  of  $250,  made  June  22d,  extinguished 
this  balance,  paid  the  instalment  of  rent  to  accrue  July  23d,  and 
159.74  on  account  of  the  instalment  to  accrue  October  23d,  leav- 
ing unpaid  of  the  latter  instalment  the  sum  of  $65.26.  No  pay- 
ment or  tender  of  this  was  made  within  thirty  days  after  it  accrued. 

2.  The  lease  having  been  forfeited  in  fact  and  in  law,  ac- 
cording to  its  own  terms,  the  defendant  Brown  took  full,  entire 
and  absolute  possession  of  the  premises.  This  possession  was 
so  notorious  and  open  that  the  plaintiff  was  compelled  to  ac- 
knowledge and  submit  to  it.  On  April  5,  1887,  when  Guffey 
came  upon  the  land  as  the  representative  of  the  company. 
Brown  made  such  an  assertion  of  ownership  and  absolute  pos- 
session as  could  not  be  doubted  or  overlooked  by  the  company. 
In  obedience  to  it,  Guffey  and  his  men  withdrew,  returning  to 
the  company,  as  their  reason  for  so  doing,  Brown's  notice  in 
writing.  Beyond  the  fact  that  the  gas  naturally  flowed  into 
the  line  laid  by  the  plaintiff,  until  its  escape  at  the  end,  or  un- 
til its  flow  was  arrested  by  gates  or  valves  controlled  by  the 
plaintiff,  the  plaintiff  had  no  control  or  possession  of  this  farm 
after  the  completion  of  the  well,  and  Brown  in  fact  for  all  pur- 
poses was  in  full  possession  after  January  7, 1887. 

8.  It  is  argued  that  the  plaintiff  had  constructive  possession 
of  the  well ;  but  the  testimony  clearly  shows  that  it  has  neyer 
been  used  by  the  company,  and  there  has  never  been  any  at- 
tempt to  use  it,  or  to  assert  possession  of  it,  or  of  *the  leased 
premises,  since  Brown  took  possession.  The  master's  finding 
on  the  question  of  possession  is  fully  borne  out  by  the  law  and 
facts.  The  plaintiff's  remedy  for  any  wrongs  it  may  have  suf- 
fered is  by  action  at  law.  In  Brown  v.  Vandergrift,  80  Pa. 
142,  the  rights  granted  were  identical  with  those  conferred  by 
the  present  lease,  and  in  that  case,  as  also  in  Munroe  v.  Arm- 
strong, 96  Pa.  311,  ejectment  was  the  remedy  employed.  Such 
contracts  as  the  present  one,  providing  for  forfeitures,  are  not 
odious,  but  will  be  strictly  enforced :  Brown  v.  Vandergrift, 
supra ;  Munroe  v.  Armstrong,  supra. 

Opinion,  Mr.  Justice  Mitchell  : 

Complainants  filed  a  bill,  setting  forth  a  lease  of  land  from 
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;  the  respondents,  for  oil  and  gas  purposes ;  the 
:  large  sums  of  money  under  the  lease ;  a  subse- 

the  same  land  by  Brown  to  the  other  respon- 
)k  with  knowledge  of  complainants'  rights  ;  and 
hem  with  the  intent  to  di'ill  a  well  upon  the  said 

gas,  etc.  The  bill  concluded  with  an  averment 
ill  could  be  drilled  and  put  in  operation  in  about 
ig  before  an  adjudication  could  be  had  upon  the 
parties,  and  that  thereby  enormous  waste  would 
upon  the  premises  of  complainants,  and  irrepara- 
heir  interests ;  wherefore  they  prayed  an  injunc- 

of  respondents  substantially  admitted  all  of  the 
the  bill,  except  that  the  well  which  they  were 
was  on  premises  leased  to  complainants,  and 
e  injury  to  complainants  would  result  therefrom ; 
tting  up  that  the  lease  to  complainants  had  been 
on-payment  of  certain  moneys  due  thereunder, 
therefore,  were  raised  by  the  pleadings :  first, 
trell  contemplated  by  the  respondents  was  upon 
i ;  and,  secondly,  whether  there  had  been  a  for- 
ease.  The  actual  facts  not  being  disputed,  both 
ally  turned  on  the  construction  of  the  lease. 
I  issues  the  parties  went  on  for  some  months,  and 
ir  evidence.  When,  however,  the  case  came  to 
)re  the  master,  the  respondents  took  the  ground 
)lainants,  being  out  of  possession,  and  their  title 
.,  had  no  standing  in  equity,  but  must  first  estab- 
s  at  law.  The  learned  master  adopted  this  view, 
b  that  complainants  were  out  of  possession,  and 
conclusion  of  law  therefrom  that  the  bill  must 
The  court  below  adopted  this  report  with  only 
on,  expressing  unwillingness  to  say  the  master 

finds  formally  that,  "during  several  months 
iling  of  the  bill,  Brown,  claiming  a  forfeiture  of 

taken  full  and  absolute  possession  of  the  prem- 
;  mentioned  and  granted  in  the  lease."  An  ex- 
vever,  of  the  evidence  fails  to  disclose  a  single 
such  a  finding  can  be  sustained.     It  rests  entirely 
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on  a  misconception  of  the  subject-matter  of  the  possession  in 
question,  and  the  nature  of  the  possession  itself  of  which  the 
subject-matter  admitted.  The  subject  of  possession  was  not 
the  land,  certainly  not  the  surface.  All  of  that,  except  the 
portions  actually  necessary  for  opemting  purposes,  was  express- 
ly reserved  by  the  lease,  to  Brown,  the  lessor.  Except  of  such 
portions,  the  complainants  had  no  possession  that  was  not  con- 
current with  that  of  the  lessor,  if,  indeed,  it  could  be  called 
possession  of  the  land  at  all.  Complainants'  right  in  the  sur- 
face of  the  land  under  the  lease  was  rather  in  the  nature  of  an 
easement  of  entry  and  examination,  with  a  right  of  possession 
arising  where  a  particular  place  of  operation  should  be  selected, 
and  the  easement  of  ingress,  egress,  storage,  transportation, 
etc.,  during  the  continuance  of  the  operation.  The  real  sub- 
ject of  possession  to  which  complainant  was  entitled  under  the 
lease  was  the  gas  or  oil  contained  in,  or  obtainable  through, 
the  land.  The  learned  master  says  gas  is  a  mineral,  and  while 
in  situ  is  part  of  the  land,  and  therefore  possession  of  the  land 
is  possession  of  the  gas.  But  this  deduction  must  be  made 
with  some  qualifications.  Gas,  it  is  true,  is  a  mineral ;  but  it 
is  a  mineral  with  peculiar  attributes,  which  require  the  applica- 
tion of  precedents  arising  out  of  ordinary  mineral  rights,  with 
much  more  careful  consideration  of  the  principles  involved 
than  of  the  mere  decisions.  Water  also  is  a  mineral ;  but  the 
decisions  in  ordinary  cases  of  mining  rights,  etc.,  have  never 
been  held  as  unqualified  precedents  in  regard  to  flowing,  or 
even  to  percolating,  waters.  Water  and  oil,  and  still  more 
strongly  gas,  may  be  classed  by  themselves,  if  the  analogy  be 
not  too  fanciful,  as  minerals  ferae  naturae.  In  common  with 
animals,  and  unlike  other  minerals,  they  have  the  power  and 
the  tendency  to  escape  without  the  volition  of  the  owner.' 
Their  "  fugitive  and  wandering  existence  within  the  limits  of 
a  particular  tract  is  uncertain,"  as  said  by  Chief  Justice  Agnew 
in  Brown  v.  Vandergrif  t,  80  Pa.  147, 148.  They  belong  to  the 
owner  of  the  land,  and  are  part  of  it,  so  long  as  they  are  on  or 
in  it,  and  are  subject  to  his  control ;  but  when  they  escape,  and 
go  into  other  land,  or  come  under  another's  control,  the  title 
of  the  former  owner  is  gone.  Possession  of  the  land,  therefore, 
is  not  necessarily  possession  of  the  gas.  If  an  adjoining,  or 
even  a  distant,  owner,  drills  his  own  land,  and  taps  your  gas, 
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so  that  it  comes  into  his  well  and  under  his  control,  it  is  no 
longer  yours,  but  his.  And  equally  so  as  between  lessor  and 
lessee  in  the  present  case,  the  one  who  controls  the  gas,  has  it 
in  his  grasp,  so  to  speak,  is  the  one  who  has  possession  in  the 
legal  as  well  as  in  the  ordinary  sense  of  the  word. 

Tested  by  these  principles,  there  is  not  the  slightest  doubt 
that  the  possession  of  the  gas,  as  well  as  the  right  to  it  under 
this  lease,  was  in  the  complainants  when  the  bill  was  filed. 
They  had  put  down  a  well,  which  had  tapped  the  gas-bearing 
strata,  and  it  was  the  only  one  on  the  land.  They  had  it  in 
their  control,  for  they  had  only  to  turn  a  valve  to  have  it  flow 
into  their  pipe,  ready  for  use.  The  fact  that  they  did  not 
keep  it  flowing,  but  held  it  generally  in  reserve,  did  not  affect 
their  possession  any  more  than  a  mill-owner  affects  the  contin- 
uance of  his  water-right  when  he  shuts  his  sluice-gates.  On 
the  other  hand.  Brown  had  no  possession  of  the  gas  at  all. 
His  possession  of  the  soil  for  purposes  of  tillage,  etc.,  gave 
him  no  actual  possession  of  the  gas ;  and  he  had  no  legal  pos- 
session, for  his  lease  had  conveyed  that  to  another.  How, 
then,  had  he  taken  "  full  and  absolute  possession  of  the  premi- 
ses and  rights,"  as  found  by  the  master?  Apparently  he  had 
asserted  to  the  complainants  his  claim  that  the  lease  was  for- 
feited. In  addition,  on  one  occasion,  when  the  agent  of  com- 
plainants was  at  their  well  for  a  specific  purpose,  Brown  had 
ordered  him  off  the  land ;  but  there  is  no  evidence  that  he 
went  until  he  had  finished  his  business  there.  Shortly  before 
this  the  complainants  had  sent  men  on  the  land  to  begin  the 
erection  of  a  derrick  for  a  second  well,  and  Brown  had  ordered 
them  off.  This,  which  is  the  strongest  item  in  the  proof,  is 
really  no  evidence  at  all  of  dispossession  of  complainants. 
They  still  remained  in  possession  of  their  well,  which  gave 
them  the  sole  control  of  the  gas,  so  far  as  its  utilization  was 
concerned,  and  the  sole  possession  of  which  it  was  capable, 
apart  from  the  land,  from  which  it  had  been  legally  severed 
by  the  lease.  The  utmos-t  that  can  be  said  of  such  an  occur- 
rence is  that  it  was  a  violent  and  temporary  interference  with 
that  portion  of  complainants'  rights  which  authorized  them  to 
put  down  a  second  well.  This  was  no  more  a  dispossession  of 
complainants  from  their  occupation  of  the  gas,  than  blocking 
up  one  of  a  farmer's  roads  to  his  home  would  be  an  ouster 
from  his  farm. 
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We  are  therefore  of  opinion  that  the  master  was  wrong  in 
finding  as  a  fact  that  complainants  were  out  of  possession,  and 
should  be  remitted  to  an  ejectment  to  establish  their  title  at 
law.  As  to  the  other  objections  to  the  jurisdiction  of  equity, 
they  require  but  a  brief  notice.  The  bill  is  a  bill  to  stay 
waste,  and  that  the  damage  threatened,  even  if  not  irreparable, 
is  entirely  incapable  of  measurement  at  law,  cannot  be  seriously 
questioned.  Such  cases  were  among  the  earliest,  and  have 
always  been  among  the  most  incontestable,  within  the  chancel- 
lor's jurisdiction.  It  is  superfluous  to  cite  authorities  for  so 
familiar  a  principle,  but  I  may  refer  to  AJlison's  App.,  77  Pa. 
221,  as  a  recent  case  in  this  court,  where  the  invasion  restmined 
was  of  complainants'  right  to  oil,  a  fluid  far  more  capable  of 
accurate  measurement  than  gas. 

The  learned  master  having  come  to  the  conclusion  that  the 
bill  should  be  dismissed  for  want  of  equity,  forbore  to  consider 
and  pass  upon  the  substantial  issues  raised  by  the  pleadings. 
But  as  the  evidence  was  fully  taken  by  both  parties  before 
him,  and  he  has  found  all  the  facts  necessary  to  a  final  deter- 
mination of  the  whole  controversy,  we  will  proceed  to  consider 
it.  The  actual  facts,  as  already  said,  are  not  disputed,  and 
both  issues  substantially  depend  upon  the  construction  of  the 
lease. 

We  have  therefore  to  consider,  first  whether  the  well  threat- 
ened to  be  put  down  by  respondents  was  upon  the  leased  land. 
Of  this  there  cannot  be  the  slightest  doubt.  The  lease  is  of 
"  all  that  certain  tract  of  land,"  etc.  This  means  the  whole 
ti-act.  The  grant  is  limited  as  to  intention  "  for  the  sole  and 
only  purpose  of  drilling  and  operating  wells,"  etc.,  but  is  not 
Umited  as  to  territory.  Following  the  description  of  the  tract 
is  the  clause  on  which  respondents  rely:  "No  wells  to  be 
drilled  within  three  hundred  yards  of  the  brick  building  belong- 
ing to  J.  H.  Brown."  The  well  which  respondents  propose 
to  bore  is  within  this  prohibited  distance ;  and  the  respon- 
dents claim  that  Brown,  and  they  as  his  lessees,  have  the 
right  to  drill  wells  within  that  part  of  the  territory.  But  the 
clause  in  question  is  neither  a  reservation  nor  an  exception  as 
to  the  land,  but  a  limitation  as  to  the  privilege  granted.  It 
does  not  in  any  way  diminish  the  area  of  the  land  leased ;  that 
is  still  the  whole  tract ;  but  it  restricts  the  operations  of  the 
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lessees  in  putting  down  wells  to  the  portions  outside  of  the 
prohibited  distance.  For  right  of  way  and  other  purposes  of 
the  lease,  excepting  the  location  of  wells,  the  space  inside  the 
stipulated  line  is  as  much  leased  to  the  lessee  as  any  other  part 
of  the  tract.  The  terms  of  the  grant  would  imply  the  reserva- 
tion to  the  lessor  of  the  possession  of  the  soil  for  purposes  other 
than  those  granted  to  the  lessee,  and  the  parties  have  expressed 
what  otherwise  would  have  been  implied  by  the  provision  that 
the  lessor  is  ''  to  fully  use  and  enjoy  the  said  premises  for  the 
purpose  of  tillage,  except  such  part  as  shaU  be  necessary  for 
said  operating  purposes."  From  the  nature  of  gas  and  gas 
operations,  already  discussed,  the  grant  of  well-rights  is  neces- 
sarily exclusive.  It  was  so  held  even  as  to  oil-wells,  in  Funk 
V.  Haldeman,  53  Pa.  229,  247-248,  although  in  that  case  the 
plaintiff  had  a  mere  license  to  enter,  etc.,  and  not,  as  complain- 
ants here,  a  lease  of  the  land ;  and  it  is  exclusive,  in  the  pres- 
ent case,  over  the  whole  ti-act.  As  already  said,  the  clause 
relative  to  the  three  hundred  yards  distance  was  a  restriction 
on  the  privilege  granted,  not  a  reservation  of  any  land  or  any 
boring  rights  to  the  lessor;  and  a  well  upon  the  prohibited 
portion  was  just  as  damaging  to  the  lessees  as  upon  any  other 
portion  of  the  tract.  The  drilling  of  the  well  threatened  by 
respondents  is  therefore  in  violation  of  the  lease,  and  should  be 
enjoined  if  the  lease  is  still  in  force. 

Secondly,  has  there  been  a  forfeiture  of  the  lease?  It  is 
claimed  by  respondents,  on  account  of  the  failure  of  the  lessee 
to  make  certain  stipulated  payments.  The  lease  is  dated  De- 
cember 7,  1885,  and  by  its  terms  the  lessee  was  to  pay  $500  a 
year  for  each  gas-well,  payable  quarterly,  in  advance,  from  the 
completion  of  each*  and  eveiy  well ;  and  in  case  one  well  should 
not  be  completed  within  three  months  from  the  date  of  the  lease, 
then  to  pay  "  for  such  delay  the  sum  of  one  hundred  and  twenty- 
five  dollars  every  three  months  from  the  date  of  this  agreement ; 
....  and  [lessor]  agrees  to  accept  such  sum  as  full  considera- 
tion and  payment  for  such  delay  until  one  well  shall  be  com- 
pleted ;  and  a  failure  to  complete  one  well,  or  to  make  any  of 
such  payments,  within  such  time  and  at  such  place  as  above 

mentioned,  renders  this  lease  null  and  void It  is  further 

agreed  that  if  any  of  the  within  payments  remain  unpaid  thirty 
days,  then  tliis  lease  to  be  null  and  void."     These  are  all  the 
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provisions  which  bear  upon  the  present  question,  and  their  effeet 

is  entirely  clear.     One  well  is  to  be  completed  in 

and  the  rent  is  to  begin  from  its  completion.     *! 

mary  intent  and  expectation  of  the  parties.     But 

pleted,  then  the  lessee  is  to  pay  a  like  amount  fr 

the  agreement,  until  one  well  is  completed,  and 

course,  the  payments  are  not  to  be  for  delay  at  tl 

tluree  months,  but  as  rent  quarterly  in  advance. 

pay  any  of  the  sums  due  for  a  period  of  thirty  da 

the  lease  null  and  void.     The  first  provision  for 

not  be  read  literally  and  separately,  as  it  is  in  mi 

with  the  other  covenants.     Thus  it  invokes  a  for 

ure  to  complete  one  well  in  three  months,  but  ii 

repugnant  to  the  agreement  to  accept  the  stipuls 

sideration  and  payment  for  delay/'     Again,  it  ir 

feiture  for  failure  to  make  any  of  the  payments  a 

place  mentioned,  and  in  so  doing  is  in  conflict  \i 

quent  agreement  that  the  forfeiture  shall  only  b 

of  thirty  days.     Reading  all  these  clauses  togei 

as  we  are  bound  to  do,  the  last-mentioned  claus 

forfeiture  upon  a  default  of  thirty  days  in  the  pj 

only  one  that  is  effective  for  the  purpose  of  forf 

Before  passing  to  the  acts  of  the  parties,  it  i 
notice  very  briefly  the  construction  of  the  agreei 
the  respondents  in  their  answer,  though  not  pres 
gument.  It  is  that  the  default  in  payment  ipso 
forfeiture ;  or  in  other  words,  that  the  f orf eitur 
and  self-operating,  without  regard  to  the  acts  oi 
parties.  Such  a  construction  is  utterly  untenal 
trary,  not  only  to  the  settled  rules  of  law,  but  t 
intentions  of  the  parties.  This  question  is  defii 
in  Wills  V.  Gas  Co.,  decided  at  the  present  ter 
in  which  is  filed  herewith  by  our  Brother  Clar] 

Coming  now  to  the  facts  as  reported  by  the  m 
tically  undisputed,  we  find  that  the  parties  from 
tirely  disregarded  the  strict  times  and  terms  of  j 
out  in  the  lease.  On  the  day  following  the  date  ( 
lessees  paid  S250  on  account.  It  is  admitted  thai 
was  made,  and  that  it  was  a  voluntary  advance,  i 
or  would  be  due  under  the  lease  for  three  months. 
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half  that  amount.  In  June  another  payment  of  $250  was  made, 
and  this,  again,  was  more  than  was  due  under  any  possible  con- 
struction of  the  lease.  A  quarterly  payment  for  delay  had  be- 
come due  on  March  7, 1886.  The  well  being  completed  April  23, 
there  would,  under  the  construction  contended  for  by  the  lessor, 
then  be  due  compensation  for  the  forty-six  days  of  additional 
delay,  amounting  to  $65,  and  a  quarter's  rent  in  advance,  which 
latter  was  covered  by  the  advance  of  $250  in  the  previous  De- 
cember. The  June  payment,  therefore,  fully  covered  this  $65, 
another  quarter's  rent  from  July  23d  to  October  23d,  and  an  ad- 
vance of  $60,  nearly  one  half  the  quarter's  rent  that  would  be- 
come due  in  October,  four  months  later.  This  calculation,  as 
already  said,  is  upon  the  most  favorable  possible  construction 
for  the  lessor.  But  in  fact  there  is  not  the  slightest  doubt  that 
both  parties  entirely  disregarded  the  strict  terms  of  the  lease 
as  to  times  of  payment,  and  treated  the  payments  of  December 
and  June  as  semi-annual  advances  of  the  stipulated  sum,  no  mat- 
ter whether  called  "  compensation  for  delay  "  or  '*  rent,"  as  the 
amounts  in  either  case  were  exactly  the  same.  Neither  paity 
paid  the  least  attention  to  the  possible  fag  end  of  a  quarter's  de- 
lay;  the  lessor  never  demanded  it,  no  reference  to  it  was  made 
at  the  time  of  the  June  payment,  and  it  made  its  appearance  in 
the  transactions  months  later  as  an  after-thought.  Forfeitures, 
if  no  longer  odious, — and  I  for  one  am  too  strongly  in  favor  of 
the  enforcement  of  contracts  as  parties  make  them  to  apply  harsh 
names  to  strict  constinictions, — are  yet  not  favored  either  at  law 
or  equity,  and  among  the  least  favored  have  always  been  those 
founded  on  mere  delay  in  the  payment  of  money.  In  this  case 
there  is  not  the  slightest  pretence  of  any  other  ground  for  for- 
feiture than  the  failure  to  pay  a  small  amount  of  money  in  ad- 
vance. As  already  shown,  not  a  single  payment  under  this  lease 
was  made  strictly  according  to  its  terms ;  the  departure  was  be- 
gun by  the  lessor's  request,  and  was  always  in  his  favor.  To 
allow  him  now  to  turn  around  without  notice  and  enforce  a  for- 
feiture for  a  failure  of  the  insignificant  proportions  shown,  would 
be  sanctioning  a  fraud  such  as  no  court  has  ever  permitted. 

There  is  another  ground  equally  fatal.  Forfeitures  are  always 
strictly  construed ;  and,  looking  at  the  facts,  none  has  been  in- 
curred here,  even  on  respondents'  own  view  of  the  amounts  due. 
As  already  seen,  the  June  payment,  deducting  the  $65  for  de- 
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lay,  still  paid  the  quarter's  rent  beginning  July  23d,  and  nearly 
half  of  the  quarter  beginning  October  23, 1886.  Under  the  lease 
a  forfeiture  would  not  be  incuired  unless  a  payment  should  re- 
main unpaid  for  thirty  days.  On  October  23d,  a  quarter's  rent 
was  due  in  advance,  but  only  half  of  it  was  unpaid,  for  half  of 
it  had  been  paid  in  advance  in  the  preceding  June.  The  lease 
does  not  provide  a  forfeiture  for  failure  to  pay  a  balance,  but 
only  "  if  any  of  the  within  payments  remain  unpaid,"  which 
means  a  whole  payment,  not  a  balance  on  a  running  account. 
No  forfeiture,  therefore,  was  incurred,  or  could  be,  until  the 
next  payment  should  become  due  and  be  unpaid  for  thirty  days. 
The  next  quarter  day  was  January  23, 1887 ;  and  a  week  before 
that  date,  on  January  15th,  the  lessees  tendered  the  rent  to 
Brown,  and  it  was  refused.  The  master's  findings  of  fact,  under 
the  view  he  took,  do  not  extend  to  the  occurrences  of  January 
16,  1887 ;  but  the  testimony  was  taken  by  both  parties,  and 
leaves  no  doubt  that  there  was  a  valid  tender.  Both  Rhodes 
and  Webb  say  the  money  was  held  in  one  hand,  where  Brown 
could  see  it,  while  the  voucher  was  read  to  him ;  and  Brown 
himself  says  Rhodes  told  him  he  had  come  to  pay,  though  he 
did  not  actually  see  the  money,  and  that  he  told  Rhodes  it  would 
"  be  altogether  unnecessary  "  to  show  the  money.  This,  under 
the  circumstances,  dispensed  with  further  formalities. 

Whether,  therefore,  we  regard  the  strict  conditions  of  the 
lease  as  waived  by  the  conduct  of  the  parties,  or  the  failure  in 
payment  as  only  a  partial  and  incomplete  default,  it  is  equally 
clear  that  there  was  no  forfeiture,  and  the  respondents  have 
failed  to  show  any  defence  to  the  bill. 

The  decree  is  reversed,  the  bill  reinstated,  and 
the  injunction  reinstated,  made  perpetual,  and  di- 
rected to  be  so  issued ;  costs  to  be  paid  by  the  ap- 
pellees ;  and  the  record  is  remitted  to  the  court 
below  to  excute  this  order. 
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ESTATE  OF  FREDERICK  DANHOUSE,  DECEASED. 

APPEAL  BY  M.   B.  FINK  FROM  THE   ORPHANS*   COURT  OF 
WESTMORELAND  COUNTY. 

Argued  October  11, 1889— Decided  November  11, 1880. 
[To  be  reported.] 

1.  A  petition  for  partition  of  lands  in  the  Orphans'  Court  should  not  only 
set  out  the  names  of  all  the  paities  in  interest,  but  should  aver  definitely 
that  there  are  no  parties  interested  therein  save  those  that  are  named  in 
the  petition. 

2.  Where  an  Intestate  leaves  only  a  widow  and  a  son  to  survive  him,  and 
and  the  son  afterwards  dies  without  issue  but  leaving  a  widow  to  survive 
him,  on  partition  thereafter  made  the  son's  mother,  or  her  alienee,  will 
take  the  land  in  fee,  subject  to  the  dower  of  the  son's  widow. 

3.  But  the  dower  estate  of  the  mother  will  not  merge  in  the  fee  cast  upon 
her  by  the  death  of  her  son ;  and,  during  her  life,  the  dower  estate  of 
the  son's  widow  will  be  the  interest  upon  the  one  half  of  the  two  thirds  of 
the  valuation  of  the  land. 

4.  And  in  case  of  the  death  of  the  mother  before  the  death  of  the  son's 
widow,  the  latter  will  become  entitled  to  the  interest  upon  one  half  of  the 
whole  valuation,  during  the  remainder  of  her  natural  life. 

Before  Paxson,  C.  J.,  Sterrett,  Clark,  Willlams,  Mo- 
CoLLUM  and  Mitchell,  J  J. 

No.  207  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  9 
February  Term  1888,  O.  C. 

On  March  25,  1888,  Christian  Fennel,  Andrew  Fennel, 
Michael  Fennel  and  George  Fennel  presented  their  petition 
averring  that  Frederick  Danhouse,  of  Salem  township,  had  died 
intestate  on  April  8, 1880,  "  leaving  to  survive  him,  Susan,  his 
widow,  and  one  child,  to  wit :  John  M.  Danhouse,"  and  seised 
of  a  certain  tract  of  land  in  said  township ;  that  John  M.  Dan- 
house,  the  son,  died  on  June  18,  1885,  intestate  and  without 
issue,  but  leaving  to  survive  him  his  mother  Susan,  and  Mar- 
'  garet  B.  Danhouse,  his  wife  ;  that  the  petitioners  had  become 
the  alienees  of  Susan  Danhouse,  and  as  such  they  prayed  par- 
tition of  said  tract  of  land.  Upon  this  petition  an  inquest  was 
awarded,  and  returned,  appraising  the  land  at  $2,887.16.  A 
paper  waiving  the  issuance  of  a  rule  upon  heirs  was  signed  by 
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the  petitioners  and  filed,  and  thereupon,  without 
Margaret  B.  Danhouse,  the  land  was  decreed  to  the 
at  the  valuation.  Thereupon  Mr,  J.  R.  Smithy  on  n 
appointed  auditor,  "  to  ascertain  the  amount  of  the  re 
to  be  given." 

The  auditor,  in  a  final  report  made,  found  the  fac 
in  the  petition  for  the  partition ;  that  the  entire  es 
land  was  valued  at  $2,887.16,  and  that  after  deductiu] 
fees,  etc.,  of  the  partition  and  audit,  there  was  a  net 
distribution  of  $2,598.13;  that  Margaret  B.  Danh< 
Margaret  B.  Fink),  widow  of  John  M.  Danhouse,  w 
to  receive  from  the  petitioners  the  interest  on  $866. 
third  of  this  balance,  during  the  lifetime  of  Susan 
the  widow  of  Frederick  Danhouse ;  and  that,  in  cast 
garet  B.  Fink  should  survive  said  Susan  Danhous( 
petitioners   should  pay   Margaret   B.   Fink  the    ii 
$1,299.06,  the  one  half  of  said  balance,  during  the 
of  her  natural  life,  and  that  the  recognizance  should  b( 
The  auditor  further  found,  citing  Power  v.  Power, 
Shaupe  v.  Shaupe,  12  S.  &  R.  9 ;  Thomas  v.  Simp 
60,  that  Margaret  B.  Fink  was  not  entitled  to  take 
and  was  therefore  not  entitled  to  notice  of  the  rule  i 

To  this  report,  Margaret  B.  Fink  filed  exception 
that  the  auditor  erred : 

1.  In  closing  his  eyes  to  the  fact  that  the  land 
John  M.  Danhouse  after  the  death  of  his  father, 
Danhouse. 

2.  In  not  finding  John  M.  Danhouse  to  be  th( 
owner  in  fee  of  the  land  at  the  time  of  his  death, 
June  18,  1885,  and  that  he  was  so  seised  from  Apr 
the  date  of  the  death  of  his  father,  Frederick  Danho 

3.  In  not  finding  that  Margaret  B.  Danhouse, 
John  M.  Danhouse,  was  entitled  to  the  one  half  p 
real  estate,  including  the  mansion  house,  and  bui 
purtenant  thereto,  for  the  term  of  her  life,  in  accordance  with 
act  of  assembly,  subject  to  the  pro  rata  dower  interest  of 
Susan  Danhouse. 

4.  In  finding  that  at  the  death  of  John  M.  Danhouse,  Susan 
Danhouse,  his  mother,  was  entitled  to  the  farm,  subject  to  the 
dower  of  Margaret  B.  Danhouse. 

Vol.  cxxx — ^17 
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Said  exceptions  having  been  argued,  the  court,  Hunter, 
P.  J.,  on  August  24,  1889,  filed  the  following  opinion  and 
decree : 

The  rights  of  two  widow^s  are  to  be  considered,  viz. :  Susan 
Danhouse,  the  widow  of  Frederick,  and  Margaret  B.  Danhouse, 
the  widow  of  John  M.  Danhouse,  although  the  contention  now 
only  concerns  the  latter. 

The  widow  of  Frederick,  Susan,  was  entitled  to  the  one  third 
part  of  the  estate  from  the  death  of  her  husband,  during  her 
life.  The  widow  of  John,  Margaret  B.,  is  entitled  to  one  half 
of  the  real  estate  of  which  her  husband  died  seised,  subject  to 
the  dower  of  Susan,  or  rather  her  estate  in  the  land,  for  such 
it  is. 

While,  for  present  purposes,  the  conclusion  reached  by  the 
auditor  may  be  right  enough,  yet  he  is  not  right  in  finding 
that  the  only  estate  John  M.  Danhouse  had  in  the  land  at  the 
time  of  his  death  was  the  two  thirds ;  for  the  moment  the 
widow,  Susan,  died,  the  whole  of  the  land  became  his,  this 
widow  only  having  a  life  interest ;  so  that  by  no  operation  of 
law  could  the  widow,  Margaret,  be  confined  to  the  two  thirds 
of  the  land  at  the  death  of  the  widow,  Susan.  Nor  does  it 
matter  to  her  what  befeame  of  the  land  on  the  death  of  John 
Danhouse.  If  there  be  no  collateral  heirs,  Susan  would  take 
the  land  in  fee,  and  her  dower,  as  the  widow  of  Frederick, 
would  merge  in  the  greater  title,  but  this  does  not  affect  the 
interest  of  the  widow,  Margaret. 

The  auditor,  therefore,  may  be  correct,  so  far  as  he  goes ; 
but  suppose  Susan  dies  before  Margaret,  is  she  to  have  nothing 
more  ?  Is  she  to  be  cut  absolutely  out  of  her  dower  in  the  re- 
maining, third  of  the  land?  We  think  not.  It  is  true  this  is 
a  contingency,  but  one  that  may,  and,  by  the  course  of  nature, 
most  likely  will  happen.  Further  than  this  we  cannot  sustain 
the  exceptions,  and  we  must  change  the  auditor's  report  to  this 
extent. 

And  now,  August  24,  1889,  it  is  ordered  and  decreed  that 
the  petitioners  to  whom  the  land  was  adjudged,  enter  into  re- 
cognizance to  pay  to  Margaret  B.  Fink,  who  was  the  widow  of 
John  M.  Danhouse,  the  interest  on  the  sum  of  $874.38,  during- 
her  natural  lifetime,  being  the  one  half  of  the  two  thirds  of  the 
valuation  money ;  and,  in  case  of  the  death  of  Susan  Danhouse, 
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before  the  death  of  the  said  Margaret  B.  Finl 
that  case,  and  from  the  time  of  said  decease,  t 
said  Margaret  B.  Fink,  during  her  natural  lifetin 
on  the  sum  of  $1,311.56,  being  the  one  half  of 
tion  money ;  and  the  auditor's  report,  as  so  m( 
firmed,  and  the  exceptions  otherwise  dismissed. 

Thereupon,  the  exceptant  took  this  appeal, 
fourteen  specifications,  that  the  court  erred  in 
exceptions  filed  to  the  reports  of  the  auditor. 

Mr,  J,  M.  Peoples  (with  him  Mr.  D,  S.  Atki 
appellant. 

Counsel  cited :  Pringle  v.  Gtiw,  6  S.  &  R.  63 
Kinley,  66  Pa.  273 ;  Painter  v.  Henderson,  7  Pi 
erty  v.  Jack,  5  W.  457 ;  Moore  v.  Harrisburg  B 

Mr.  Vin.  E.  Williams  (with  him  Mr.  A.  M.  i 
Lucien  W.  Doty)^  for  the  appellees. 

Counsel  cited :  Painter  v.  Henderson,  7  Pa.  4 
Kinley,  66  Pa.  270 ;  Shoemaker  v.  Walker,  2  S 
Co.  L.  122;  McCall's  App.,  56  Pa.  863. 

Opinion,  Mr.  Chiep  Justice  Paxson  : 
This  was  a  case  of  partition  in  the  Orphans'  C 
tition  sets  forth  that  '*  Frederick  Danhouse  . 
April  8,  1880,  leaving  to  survive  him  Susan,  1 
one  child,  to-wit,  John  M.  Danhouse."  This  is  i 
ment  of  the  ownership  of  land  of  which  partitior 
The  names  of  all  the  parties  should  not  only  be  g 
should  be  a  positive  averment  that  they  are  th 
AH  that  the  petition  states  may  be  true,  yet,  for 
its  face,  Frederick  Danhouse  may  have  left  survi 
children  besides  John  M.  Danhouse.  Too  muc 
be  taken  in  proceedings  affecting  the  title  to  rea 
tunately  there  was  an  auditor  appointed  in  thi 
has  found  all  the  facts  omitted  from  the  petition 
It  is  true  that  the  widow  cannot  take  the  esfait 
tion  :  Painter  v.  Henderson,  7  Pa.  48 ;  Gourley 
Pa.  270.     Under  these  authorities,  Susan  Danh( 
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take  the  estate  as  widow.  Nor  did  she  take  it  in  that  capacity. 
She  was  heir  at  law  of  her  deceased  son,  John  M.  Danhouse. 
As  it  distinctly  appears  upon  the  record  that  the  latter  left  no 
issue,  and  died  intestate,  his  mother  took  the  estate  in  fee,  sub- 
ject to  the  dower  rights  of  his  widow.  Susan  Danhouse,  there- 
fore, was  entitled  to  an  interest  in  the  land  as  the  widow  of 
Frederick  Danhouse,  and  also  to  the  fee  in  said  land  as  the  heir 
of  her  son.  As  widow,  her  rights  were  paramount  to  those  of 
her  son's  widow ;  as  heir  of  her  son,  her  rights  were  subject  to 
those  of  his  widow.  It  was  urged,  however,  that  upon  her 
son's  death  her  dower  rights  merged  in  the  fee  which  was  cast 
upon  her  by  that  event.  I  do  not  see  much  force  in  this  posi- 
tion. As  a  general  rule,  merger  is  a  question  of  intent,  and 
will  not  take  place  against  the  wishes  of  the  party  to  be  affected 
by  it ;  and,  where  it  is  against  the  interest  of  the  person  holding 
the  respective  titles,  the  law  will  not  presume  an  intent  to 
merge.  Here,  Susan  Danhouse  had  done  nothing  from  which 
such  intent  could  be  inferred ;  and,  as  it  was  plainly  against  her 
interest,  no  presumption  of  such  merger  can  arise. 

It  is  clear  that  Susan  Danhouse,  as  the  widow  of  Frederick 
Danhouse,  was  entitled  to  the  interest  of  one  third  of  the  valua- 
tion money.  John  M.  Danhouse,  as  before  stated,  left  no  chil- 
dren ;  hence  his  widow  would  be  entitled  to  the  interest  on  one 
half  of  the  two  thirds  left  after  providing  for  Susan.  But,  in 
case  of  the  death  of  the  latter  before  her,  she  would  become 
entitled  to  the  interest  on  one  half  of  the  whole.  This  is  pre- 
cisely what  was  awarded  her  by  the  couit  below. 

The  specifications  of  error  are  numerous,  and  need  not  be  dis- 
cussed in  detail.  What  we  have  said  disposes  of  all  that  is 
important  in  the  case. 

The  decree  is  affirmed,  and  the  appeal  dismissed, 
at  the  costs  of  the  appellant. 
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COMMONWEALTH  v.  JOSEPH  NICELY  ET      " 

APPEAL  BY  DEFENDANTS  PROM  THE   COUBT  OP  OYl 
TEBMINEB   OP   SOMteRSET  COUNTY. 

Ajgaed  October  14, 1889— Decided  November  11,  1880. 
[To  be  reported.] 

1.  The  district  attorney  is  a  quasi  judicial  officer,  representiug 
monwealth,  which  seeks  no  victims :  it  is  as  much  his  duty, 
to  see  that  no  innocent  man  suffers,  as  it  is  to  see  that  no  ^ 
escapes. 

2.  When  the  district  attorney  permits  private  counsel  to  assist 
trial  of  a  cause,  such  counsel  represents  him  to  that  extent,  { 
be  governed  in  his  conduct  of  the  case  by  the  same  rules  of  p 

3.  There  is  no  way  provided  by  which  objectionable  remarks  1 
in  an  ar^ment  to  the  jury  may  be  brought  upon  the  record, 
assigned,  upon  which  the  judgment  of  the  court  may  be  reven 
son  thereof. 

4.  If,  on  the  trial  of  an  indictment  for  murder,  the  jury  render  a 
guilty,  without  specifying  the  degree  of  murder,  it  is  not  en 
the  verdict  is  recorded  and  the  jury  separated,  to  send  the  ju 
amend  their  verdict. 

(a)  On  the  trial  of  an  indictment,  a  witness,  being  asked  by  the 
wealth  if  a  pocket-book  was  given  her  by  a  certain  person  a 
time,  replied  affirmatively  and  stated  that  the  same  pocket 
been  handed  to  the  officers  in  her  presence. 

5.  In  such  case,  it  was  not  error  to  refuse  to  permit  the  def endai 
ing  a  pocket-book,  to  interrogate  the  witness  as  to  its  indentit 
pocket-book  handed  to  the  officers,  and  to  test  the  witnesses  1 
in  regard  to  the  same. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clab 
LIAM8,  McCoLLUM  and  Mitchell,  JJ. 

No.  196  October  Term  1889,  Sup.  Ct. ;  court  belo 
May  Term  1889,  O.  &  T. 

On  May  28,  1889,  the  grand  jury  returned  as  a  tru 
indictment  charging  Joseph  Nicely  and  David  Nicely 

murder  of  Herman  Umberger.      On  May  30th,  the  ^ 

being  formally  arraigned,  pleaded  not  guilty. 

The  indictment  was  called  for  trial  on  May  31, 1889,  when 
the  case  shown,  so  far  as  material  to  this  report,  was  as  fol- 
lows: 
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Herman  Umberger,  the  deceased,  was  a  farmer  living  in  Jen- 
ner  township.  On  Wedesday  evening,  February  27,  1889,  he 
and  his  wife  Nancy,  Ellen  Stem,  a  hired  girl,  and  a  little  girl 
named  Nannie  Horner,  were  seated  in  the  sitting-room.  About 
7  o'clock,  a  rap  was  heard  at  the  door,  and  Mr.  Umberger  said, 
come  in,  when  the  door  opened  and  two  men  entered,  and  upon 
invitation  seated  themselves  at  the  stove.  After  a  short  time 
one  of  the  men  said  they  were  oflBcers  from  Bedford  county, 
were  authorized  to  search  for  jewelry  that  had  been  stolen  from 
a  peddler,  and  to  search  every  house  between  Jennertown  and 
Johnstown.  Being  asked  if  they  had  a  warrant,  they  produced 
and  read  a  paper  which  they  said  was  a  warrant.  They  then 
proceeded  to  search  the  house,  without  opposition.  Mr.  Um- 
berger, the  two  men  and  Nannie  Horner  went  into  the  bed- 
room, when  one  of  the  men  insisted  on  the  opening  of  the  upper 
drawer  of  the  bureau.  This  exposed  the  contents  of  the  second 
drawer,  among  which  were  two  pocket-books,  which  Mr.  Um- 
berger said  contained  some  money  with  which  to  pay  his  hands, 
and  which  he  picked  up  and  put  in  his  vest  pocket,  having  no 
coat  on.  He  then  told  the  little  girl  to  go  and  ask  Mrs.  Um- 
berger to  come  in.  She  came  in  and  said,  "  this  thing  has  gone 
far  enough."  They  all  then  went  toward  the  sitting-room,  and 
as  they  entered  it,  one  of  the  men  presented  a  pistol  at  Mr. 
Umberger,  and  said,  "  your  money  or  your  life."  Ella  Stern 
i-an  out  on  the  porch,  when  she  heard  a  shot  fired,  and  lun  to  a 
neighbor's  house,  returning  in  about  half  an  hour.  Mrs.  Um- 
berger ran  into  the  kitchen  and  began  to  ring  the  farm  bell, 
the  rope  of  which  entered  the  kitchen.  Several  shots  were 
fired,  and  Mr.  Umberger  came  out  of  the  sitting-room  into  the 
kitchen  and  fell  upon  the  floor,  dead.  The  pocket-books  had 
been  taken  from  him,  and  they  contained  over  $16,000  in  money. 

On  the  Monday  following,  March  4, 1889,  Joseph  and  David 
Nicely,  the  prisoners,  were  arrested  at  their  homes  in  Ligonier 
township,  Westmoreland  county,  about  fifteen  mUes  from  Mr. 
Umberger's,  over  the  Laurel  Hill  mountain.  In  their  posses- 
sion, or  about  them  when  arrested,  were  found  numerous 
articles  of  clothing,  etc.,  which  were  identified  as  having  been 
worn  by  the  men  who  committed  the  murder.  Pistol  cartridges 
of  a  like  calibre  with  some  of  those  fired  at  Mr.  Umberger  were 
also  found  in  the  possession  of  one  of  them.     The  prisoners  were 
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taken  to  the  National  Hotel,  in  Ligonier,  where  they  were  kept 
over  night.  On  the  way  over  to  Somerset  the  next  day,  David 
Nicely  handed  a  pocket-book  to  the  driver,  William  Thomas, 
while  the  arresting  officers  were  for  the  moment  out  of  the  car- 
riage, and  told  him  to  hand  it  to  Watson  Menoher,  Nicely's 
brother-in-law,  and  to  tell  him  to  give  it  to  his  wife,  or  to  Nicely's 
father,  A.  A.  Nicely.  Thomas  afterwards  handed  the  pocket- 
book  to  Menoher,  who  gave  it  to  his  wife.  This  pocket-book 
having  been  obtained  by  the  commonwealth,  witnesses  testified 
that  it  was  one  of  the  pocket-books  belonging  to  Mr.  Umber- 
ger. 

After  a  great  deal  of  testimony  tending  to  identify  the 
prisoners  with  the  murder  of  Mr.  Umberger,  Mrs.  Ella  Meno- 
her was  caUed  by  the  commonwealth,  and  testified  that  she 
was  the  wife  of  Watson  Menoher,  and  the  sister  of  the  prison- 
ers ;  that  the  week  of  March  4th,  her  husband  gave  her  a 
pocket-book;  that  she  laid  it  on  the  table  and  was  present 
when  the  officers  came  for  it  and  took  it  away — ^her  mother 
gave  it  to  them;  it  was  the  same  pocket-book  her  husband 
gave  her. 

Cross-examined  :  (A  pocket-book  shown  witness) — Q.  Is 
this  the  same  pocket-book  you  received  from  your  husband  ? 
On  objection,  the  offer  was  put  in  writing : 

Witness  having  testified  that  her  husband  gave  her  a  pocket- 
book,  and  that  the  witness  gave  the  same  pocket-book  to  her 
mother,  or  some  other  member  of  the  family,  and  that  the 
same  pocket-book  was  afterwards  handed  to  the  officers  by  the 
mother  of  the  witness  in  her  presence,  and  the  commonwealth 
having  offered  evidence  to  prove  that  the  pocket-book  received 
by  the  officers  was  the  pocket-book  of  Herman  Umberger,  and 
a  pocket-book  having  been  exhibited  to  a  number  of  witnesses 
called  by  the  commonwealth,  in  the  presence  of  the  jury, 
counsel  for  the  defendants  now  ask  that  the  pocket-book  be 
shown  to  the  witness  in  order  that  she  may  be  interrogated  as 
to  its  identity,  and  to  test  the  knowledge  of  the  witness  in  re- 
gard to  the  same. 

To  this  the  commonwealth  objects :  The  witness  was  called 
to  trace  a  pocket-book,  but  not  to  identify  anything.  The  wit- 
ness is  a  sister  of  both  defendants,  as  she  has  sworn,  and  the 
commonwealth  does  not  expect  her  to  identify  the  pocket-book, 
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J  to  prove  identity  by  other  witnesses.  Not  having 
3SS  a  word  about  identity,  the  commonwealth  is  nn- 
lave  her  appear  before  the  jury  as  its  witness  on  the 
dentity. 

)urt :  In  our  opinion,  it  is  evidence  in  chief  on  part 
ice,  but  not  on  cross-examination,  and  the  question 
excluded;  bill  sealed  to  the  defendants.* 
indants  ofiEered  testimony  to  meet  that  offered  by 
iwealth,  and  to  sustain  the  substantive  defence  of 

rict  attorney  was  assisted  in  the  trial  by  private 
id,  at  the  close  of  the  testimony  on  both  sides,  the 

counsel  moved  the  court  that  the  district  attorney 
)ncluding  argument  to  the  jury.     The  court  ruled^ 

district  attorney  had  waived  his  right,  "  the  private 
>resenting  him  in  the  closing  argument,  must  be 
le  same  rules  as  a  quasi  judicial  officer,  and,  as  such, 
br  a  conviction,  but  no  further  than  the  district 


ments  to  the  jury  having  been  concluded,  the  court, 
.,  was  about  to  proceed  to  deliver  the  charge,  when 
ras  asked  by  the  prisonera'  attorneys  to  rule  upon 
arks  which  had  been  made  by  counsel,  in  the  con- 
fument  to  the  jury,  and  which  were  alleged  to  be 
bed  by  the  testimony  and  the  law."  The  remarks 
of  had  been  taken  down,  and,  numbered  consecu- 
thirty-five  in  number.  Certain  ones,  with  the  rul- 
them,  made  as  instructions  to  the  jury,  were  the 

trial  will  go  very  far  to  show  whether  every  mer- 
jchanic  is  to  be  safe  from  masked  villains." 
jourt:  This  flight  of  oratory  must  not  have  any 
the  jury ;  exception.® 

)re  has  been  false  swearing  on  one  side  or  the  other 
.     When  you  have  found  out  on  which  side  the 
ng  has  been  done,  you  will  have  banished  the  last 
5  last  glimmer  of  the  last  shadow  of  a  doubt." 
urt :  Mr.  Cessna  always  makes  that  remark  in  crim- 

In  view  of  the  remarks  made  by  adverse  counsel. 
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this  needs  no  correction.     We  dpubt  if  it  could  '. 
the  jury  one  way  or  the  other;  exception.** 

The  court  then  charged  the  jury,  instructing  tl 
law  of  murder  and  manslaughter,  in  the  various 
reviewing  at  length  the  testimony  in  the  case,  w 
retired. 

The  next  morning,  June  8th,  the  jury  came  in 
room,  the  prisoners  being  present.  The  clerk,  ha^ 
a  paper  from  the  jury,  said :  "  Gentlemen  of  the  j 
to  your  verdict  as  the  court  records  it.  In  the  cas< 
monwealth  against  Joseph  Nicely  and  David  Ni( 
you  find  the  defendants,  Joseph  Nicely  and  David  H 
in  manner  and  form  as  they  stand  indicted,  and  so  t 
The  jury :  "  Yes,  sir." 

By  the  court:  You  do  not  say  what  you  have  f 
fendants  guilty  of.  Go  back  to  your  room,  and  sa 
what  you  find  them  guilty  of. 

Prisoners'  counsel :  We  object ;  the  verdict  has 

By  the  court :  It  has  not  yet  been  recorded, 
juror  not  caught  by  reporter.)  The  jury  say  the] 
derstand  the  charge  as  to  the  form  of  the  verdi< 
jury :)  The  jury  having  said  that  they  did  not  full; 
the  charge  as  to  the  form  of  the  verdict,  they  are  no 
as  to  the  request,  in  the  presence  of  the  prisoners  ai 
recording  of  the  verdict  which  they  returned  and 
this  form :  "  We  find  the  defendants,  Joseph  and  I 
guilty  in  manner  and  form  as  they  stand  indicted ;  "- 
you,  that  if  the  jury  find  that  the  crime  of  murder 
ted,  the  jury  must  by  their  verdict  say  whether  it 
murder  in  the  first  degree,  or  murder  in  the  se( 
Exception.*'' 

The  jury  returned  a  second  time,  finding  the  prii 
of  murder  in  the  first  degree.  The  jury  were  thei 
rule  for  a  new  trial  having  been  discharged,  on  Aug 
on  motion  of  the  district  attorney,  judgment  acco 
was  passed.  Thereupon  the  prisoners  took  this  ap] 
ing  that  the  court  erred,  inter  alia : 

2.  In  refusing  the  prisoners'  offer.* 

8, 13.  In  ruling  on  the  prisoners'  exceptions.®  *' 
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larging  the  jury  after  their  verdict.*''^ 

r.  Koontz  and  Mr.  A.  H.  Coffroih  (with  them  Mr. 
!),  for  the  appellants : 

offer  of  the  defendants  proper  in  cross-examination 
her  ?  In  England,  counsel,  in  cross-examination 
cases,  are  permitted  to  ask  questions  bearing  on 
e,  so  as  to  bring  out  matters  of  independent  mo- 
n  V.  Brydges,  2  Stark.  314.  Calling  a  witness  for 
purpose,  e.  g.,  proving  a  paper,  opens  him  to  cross- 
es to  the  whole  case :  Blackinton  v.  Johnson,  126 
Iton  Bank  v.  Stafford,  2  Wend.  483 ;  Page  v.  Kun- 
J ;  Aiken  v.  Cata,  23  Ga.  164.  All  the  facts  and 
connected  with  the  matter  of  the  direct  examina- 
nquired  into  upon  cross-examination :  Savage  v. 
909;  State  v.  McNinch,  12  S.  C.  89;  People  v. 
miiner,  83  N.  Y.  436 ;  Hoffman  v.  Strohecker,  7  W. 
V.  Litch,  62  Pa.  456 ;  Moody  v.  RoweU,  17  Pick. 
Nichols,  2  Gray  262 ;  Linsley  v.  Lovely,  26  Vt. 
'  V.  Swartzlander,  8  W.  &  S.  172 ;  Covanhovan  v. 
195 ;  Egbert  v.  Egbert,  78  Pa.  328 ;  Bank  v.  For- 
6 ;  Rhodes  v.  Commonwealth,  48  Pa.  897. 
can  be  nothing  gained  in  the  end  by  an  overzeal- 
:  perversion  of  facts  in  order  to  convict  an  accused 
ime  of  which  the  prosecutor  may  have  good  rea- 
ve him  guilty; While  the  zeal  of  the 

ly  be  well  excused ;  and  the  hot  and  bitter  lan- 
)mes  from  the  heart,  involuntarily,  of  one  who  is 
ipressed  with  the  heinousriess  of  the  crime  and 
he  respondent,  is  to  be  expected  in  such  cases,  it 
J  the  duty  of  the  court,  sitting  impartially  between 
i  the  prisoner,  to  check  and  control  any  intem- 
I  or  language,  that  is  not  warranted  by  the  facts 
,nces  shown  by  the  proof.  If  this  is  not  done,  as  it 
s  case,  the  final  court  of  review,  removed  entirely 
don  and  prejudice  that  generally  surrounds  the 
iv^er  courts,  of  cases  of  this  nature,  will  see  to  it 
ice  is  corrected  and  a  new  trial  granted : "  Morse, 
.n  V.  Aiken,  10  W.  R.  647. 
n  that  there  are  two  verdicts  in  this  case,  and  if 
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either  is  to  stand  it  must  be  the  first  one.  It  wa 
precise  form  that  all  verdicts  are  taken  in  the  ci 
of  Somerset  county.  "The  jury,  when  they 
signify  the  fact  by  the  foreman,  and  the  clerk, 
defendant  to  stand  up  or  to  lift  up  his  hand,  addi 
and  the  defendant  as  follows :  '  Prisoner,  look  on  t 
look  on  the  prisoner :  How  say  ye ;  is  the  prisone 
felony  whereof  he  stands  indicted,  or  not  guilty 
man,  if  there  be  a  special  verdict,  reads  it,  or  if 
general,  states  it,  guilty  or  not  guilty,  as  the  case 
clerk  then  records  the  verdict  and  again  addrei 
'  Hearken  to  your  verdict  as  the  court  hath  record 
that  A  B  is  guilty  (or  not  guilty)  of  the  felor 
stands  indicted,  and  so  you  say  all?'  This  last 
the  clerk  is  important,  as  fixing  the  character  i 
and  preventing  misconception :  "  Wharton,  Crii 
9th  ed.,  §  747. 

Mr,  F.  W.  Bieseckerj  District  Attorney,  and  JK 
(with  them  Mr.  John  Cessna  and  Mr.  S.  U.  Trent] 
monwealth : 

1.  A  party,  before  he  has  opened  his  case,  cam 
it  to  the  jury,  by  cross-examining  the  witnesses  c 
party:  EUmaker  v.  Buckley,  16  S.  &  R.  72;  Casi 
ton,  2  W.  &  S.  605 :  Turner  v.  Reynolds,  23  Pa. 
V.  Meitzler,  23  Pa.  156 ;  Helser  v.  McGrath,  52  I 
son  V.  Litch,  62  Pa.  451 ;  Wharton  on  Ev.,  §  5 
Bovard,  6  W.  &  S.  75.  Had  the  cross-examinat 
mitted  as  asked,  part  of  the  defence  would  have 
and  the  remainder  on  the  same  question  would  ne 
been  withheld  until  the  witnesses  for  the  comm 
been  called,  greatly  interfering  with  the  orderly  p 
"  entangling  the  justice  "  of  the  case. 

2.  None  of  the  remarks  of  counsel  to  the  jury 
a  character  as  would  warrant  a  new  trial,  much  ] 
of  the  judgment.  "  Apart  from  the  fact  that  c< 
prisoners  had  the  right  at  any  time  to  call  the  coi 
to  any  improper  argument  or  remark,  and  to  requei 
direct  the  jury  to  take  no  notice  of  it,  and  that  a 
take  his  chance  of  a  verdict  and  hold  in  reserve 
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[)w  could  it  be  possible  ever  to  try  and  successfully 
isoner  charged  with  murder  if,  during  the  trial,  the 
Ith's  counsel,  or  even  the  prisoner's,  should,  in  the 
unent,  refer  to  something  which  indirectly  and  by 
ility  might  afiEect  the  prisoner's  case  ?  "  Common- 
[anlon,  8  Phila.  423.  Indulgence  is  extended  to 
declaration,  and  prejudicial  remarks  are  not  suffi- 
efsal:  Thompson  on  Trials,  §§  978-9,  985.  Ifcoun- 
the  testimony,  the  court  below,  if  the  purpose  of 
ire  it,  may  set  aside  the  verdict  and  grant  a  new 
refusal  to  do  so  is  not  subject  to  review  on  writ  of 
ipson  V.  Barkley,  27  Pa.  268. 
L  74,  act  of  March  31,  1860,  P.  L.  402,  provides  as 
5t  that  "  the  jury  before  whom  any  person  indicted 
hall  be  tried,  shall,  if  they  find  such  person  guilty 
rtain  in  their  verdict  whether  it  be  murder  of  the 
nd  degree."  The  jury  had  not  only  rendered  no 
er  the  facts  shown,  but  they  had  not  rendered  and 
et  prepared  to  render  a  verdict  under  the  law. 
y  are  discharged,  the  verdict  may  be  amended, 
re  discharged  and  separate,  however,  it  is  too  late, 
e  is  any  informality,  uncertainty,  or  impropriety 
ict,  the  court  may  require  the  jury  to  amend  it  be- 
Darate.  Even  when  a  verdict  of  '  not  guilty '  was 
by  one  of  the  jurors,  which  was  entered  by  the 
minute  book,  and  the  prisoner  discharged,  it  was 
pon  it  appearing  that  the  verdict  intended  was 
record  could  be  immediately  amended,  the  verdict 
orded,  and  the  prisoner  committed:"  Wharton, 
Pr.,  8th  ed.,  §  761. 

Mr.  Chief  Justice  Paxson  : 
►f  the  numerous  specifications  of  error  in  this  case 
^e ;  none  of  them  needs  extended  discussion, 
dants  below  were  indicted  for  homicide,  and  were 
murder  in  the  first  degree.  At  the  trial  of  the  cause 
ttorney  appears  to  have  been  aided  by  private  coun- 
iefendants  complain  that  in  many  instances  things 
r  counsel  for  the  commonwealth,  either  directly  to 
a  their  presence  and  hearing,  which  were  not  wai*- 
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ranted  by  the  evidence,  or  which  were  unfair  comments  upon  it. 
While  the  matter  has  been  brought  upon  the  record  by  excep- 
tions, we  have  only  isolated  passages  extracted  fr< 
of  counsel,  generally  three  or  four  lines ;  and  we 
fectly  judge  of  their  character  and  propriety,  r 
how  they  may  have  been  qualified  by  what  prece< 
them.  I  am  not  aware  of  any  way  by  which  t 
counsel  can  legally  be  placed  on  the  record,  no 
how  the  judgment  of  the  court  could  be  revers( 
their  remarks.  I  would  regard  any  system  of  pn 
error  could  be  assigned  to  the  summing  up  of  cc 
great  calamity.  In  the  instances  complained  of,  tl 
that  whenever  the  attention  of  the  court  was  call 
learned  judge  treated  them  as  harmless,  and  dir 
to  pay  no  regard  to  them.  As  an  illustration, 
eighth  specification.     It  is  as  follows : 

8.  The  court  erred  in  its  answer  to  the  secon 
defendants  to  the  remarks  of  the  counsel  for  the 
to  the  jury,  which  said  exception  and  answer  ar 

"  This  trial  will  go  very  far  to  show  whether  ( 
or  mechanic  is  to  be  safe  from  masked  villains." 

By  the  court :  This  flight  of  oratory  must  not 
upon  the  jury. 

I  also  refer  to  the  thirteenth  specification : 

13.  The  court  erred  in  its  answer  to  the  thirty 
of  defendants  to  the  remarks  of  the  counsel  fc 
wealth  to  the  jury,  which  said  exception  and 
follows : 

"  There  has  been  false  swearing  on  one  side  or  t 
case.     When  you  have  found  out  on  which  side 
ing  has  been  done,  you  will  have  banished  the  h 
last  glimmer  of  the  last  shadow  of  a  doubt." 

By  the  court :  Mr.  Cessna  always  makes  that : 
inal  cases.  In  view  of  remarks  made  by  adveri 
needs  no  correction.  We  doubt  if  it  could  ha 
jxuy  one  way  or  another. 

These  are  fair  examples  of  this  class  of  specific 
they  do  not  furnish  any  legal  grounds  for  the  i 
judgment,  they  are  suggestive  of  a  heated  zeal 
counsel  engaged  on  either  side  in  the  trial  of  tl 
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difficult  to  measure  the  amount  of  zeal  which  is  allowable,  or 
at  least  excusable,  on  the  part  of  counsel  engaged  in  the  de- 
fence of  a  man  who  is  upon  trial  for  his  life.  Writers  upon 
professional  ethics  differ  upon  this  subject,  and  I  will  not  dis- 
cuss it.  We  have  no  difficulty,  however,  in  measuring  the  ex- 
tent of  zeal  which  counsel  for  the  commonwealth  may  properly 
display  upon  such  occasions.  The  district  attorney  is  a  quasi 
judicial  officer.  He  represents  the  commonwealth,  and  the  com- 
monwealth demands  no  victims.  It  seeks  justice  only,  equal  and 
impartial  justice,  and  it  is  as  much  the  duty  of  the  district  at- 
torney to  see  that  no  innocent  man  suffers,  as  it  is  to  see  that 
no  guilty  man  escapes.  Hence,  he  should  act  impartially.  He 
should  present  the  commonwealth's  case  fairly,  and  should  not 
press  upon  the  jury  any  deductions  from  the  evidence  that  are 
not  strictly  legitimate.  When  he  exceeds  this  limit,  and  in  hot 
zeal  seeks  to  influence  them  by  appealing  to  their  prejudices,  he 
is  no  longer  an  impartial  officer,  but  becomes  a  heated  partisan. 
When  that  officer  allows  private  counsel  to  assist  him  in  the 
trial  of  a  cause,  such  counsel  represents  him  to  that  extent,  and 
should  be  governed  by  the  same  rules  of  propriety. 

Upon  the  argument  of  this  case  at  bar,  much  stress  was  laid 
upon  the  second  specification,  which  alleges  that  the  court  be- 
low erred  in  excluding  the  cross-examination  of  Ella  Menoher 
in  regard  to  the  pocket-book.  To  understand  this  point,  it  is 
necessary  to  state  that  when  the  deceased,  Herman  Umberger, 
was  murdered  in  his  own  house,  on  the  evening  of  February  27, 
1889,  two  pocket-books  were  taken  from  his  person,  containing 
upwards  of  $16,000  in  money.  The  commonwealth  had  offered 
evidence  to  prove  that  David  Nicely,  one  of  the  defendants, 
had,  on  the  day  of  his  arrest,  while  being  conveyed  to  Somei^ 
set  county,  and  when  no  one  else  was  present,  given  a  pocket- 
book  to  William  Thomas,  the  driver  of  the  carriage;  that 
Thomas  gave  the  same  pocket-book  to  Nicely's  brother-in-law, 
Menoher ;  that  Menoher  had  given  the  same  pocket-book  to 
his  wife,  a  sister  of  defendants,  the  witness  on  the  stand.  The 
latter  testified  that  her  husband  gave  her  a  pocket-book  after 
the  defendants  were  arrested ;  that  she  laid  it  upon  a  table ; 
that  her  mother  gave  it  to  the  officers ;  and  that  it  was  the 
same  pocket-book  she  had  received  from  her  husband.  At 
this  point  the  defendants'  counsel  interposed  the  cross-exami- 
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nation  referred  to,  the  object  of  which  was  to 
witness  as  to  the  identity  of  the  pocket-book, 
monwealth  had  not  asked  her  a  question  as 
They  did  not  call  her  for  any  such  purpose.  C 
she  was  only  asked  to  trace  the  book;  in  other 
that  the  book  which  was  given  to  the  officers  in  h 
the  same  book  which  she  had  received  from  her 
commonwealth  expected  to  prove  the  identity 
independent  evidence.  The  witness  on  the  stj 
of  the  defendants,  and  the  commonwealth  ve 
cUned  to  allow  the  defendants  to  inject  their  c 
case  at  this  stage  by  a  witness  who  might  fair! 
to  be  favorable  to  the  defence,  but  which  the 
was  compelled  to  call.  The  court  below  conn 
in  holding  that  this  was  not  proper  cross-exa 
pocket-book  was  sufficiently  identified  as  the 
deceased,  and  was  properly  admitted  in  eviden 
It  was  also  alleged  that  the  court  below  er 
and  recording  the  verdict.  What  occurred  in 
matter  may  be  briefly  stated  as  follows  :  The  ji 
a  verdict  of  "guilty  in  manner  and  form  as  they 
In  this  there  was  no  finding  of  the  degree  oi 
quired  by  the  act  of  assembly.  Before  the  v( 
ally  recorded,  and  before  the  jury  had  left  th( 
sent  them  back  to 'their  room,  with  instruct! 
degree.  They  returned  into  court,  and  rende 
"  guilty  of  murder  in  the  first  degree."  Upc 
each  juror  rendered  the  same  verdict,  which 
recorded,  and  the  jury  discharged.  We  see  n 
The  verdict  as  first  returned  was  not  a  comj 
act  of  assembly,  and  the  learned  judge  was  e 
sending  the  jury  back  to  amend  it.  He  would 
his  duty,  had  he  not  done  so.  The  allegation 
nothing  to  amend  by  is  plausible,  but  unsound, 
act  of  assembly  to  amend  it  by.  Had  the  verdic 
and  the  jury  discharged  when  they  first  cam 
have  had  a  different  question  before  us.  We 
case  be  constrained  to  hold,  under  the  authorit 
Commonwealth,  24  Pa.  386,  that  the  verdict  a 
dered  was  a  verdict  of  guilty  of  murder  in  the 
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only.  But  there  is  neither  reason  nor  authority  for  holding 
that,  where  a  jury  comes  in  with  a  defective  verdict,  the  court 
may  not  send  them  Out  again  to  amend  it.  Authorities  are 
abundant  upon  this  point,  but  it  would  be  a  waste  of  time  to 
cite  them.  The  time  has  gone  by  for  a  convicted  murderer 
to  escape  upon  such  a  bald  technicality.  This  harmless  blun- 
der of  a  perhaps  inexperienced  jury  did  the  defendants  no  in- 
jury. There  was  a  time  in  the  history  of  the  English  criminal 
law  when  great  crimes  were  left  unpunished,  because  of  harm- 
less, technical  errors.  This  greater  strictness  was  perhaps  due 
to  the  fact  that  at  that  period  the  criminal  code  was  especially 
bloody.  Capital  punishment  was  inflicted  for  very  trifling  of- 
fences ;  and,  it  may  be,  the  judges  sought  to  ameliorate  its 
rigor  by  holding  the  crown  to  the  observance  of  the  nicest 
technicalities.  We  all  know  that  Lord  Hale  deplored  these 
legal  niceties — or  quibbles,  we  may  rather  call  them — as  tend- 
ing to  allow  many  rogues  to  escape  from  punishment  for  seri- 
ous crimes.  With  the  advancement  of  judicial  science,  and  a 
more  enlightened  administration  of  the  law,  mere  technicalities 
are  less  regarded,  where  they  work  no  harm  to  a  defendant. 

We  have  carefully  examined  all  of  the  remaining  assign- 
ments and  find  no  error. 

The  judgment  is  aflSrmed  ;  and  it  is  ordered  that 

the  record  be  remitted  to  the  court  below,  for 

the  purposes  of  execution. 


COMMONWEALTH  v.  ALVIRA  SHUTTE. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  OYER  AM) 
TERMINER  OF  ARMSTRONG  COUNTY. 

Argued  October  16,  1889— Decided  November  11,  1889. 

A  count  for  larceny  as  bailee  may  properly  be  joined  with  another  for 
robbery,  when  they  relate  to  the  same  act  of  the  defendant ;  and,  the  in- 
dictment being  certified  for  trial  into  the  Court  of  Oyer  and  Terminer, 
the  defendant  may  be  convicted  upon  the  count  for  larceny  as  bailee, 
although  acquitted  upon  that  for  robbeiy. 
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Before  Paxson,  C.  J.,  Steeeett,  Green,  Clark,  Wur 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  236  October  Term  1889,  Sup.  Ct.  f  court  below,  No.  1 
September  Term  1889,  O.  and  T. 

On  September  8, 1889,  the  grand  jury  returned  as  a  true  bill 
an  indictment  of  Alvira  Shutte,  in  two  counts ;  the  first  count 
charging  robbery,  and  the  second,  larceny.  On  September  10th, 
the  indictment  was  certified  into  the  Court  of  Oyer  and  Termi- 
ner, and  on  the  same  day  was  called  for  trial.  Before  the  jury 
was  sworn,  the  defendant  by  her  counsel  moved  the  court  to 
compel  the  commonwealth  to  elect  upon  which  count  the  de- 
fendant should  be  tried ;  the  first  count  charging  a  crime  tria- 
ble in  the  Court  of  Oyer  and  Terminer,  and  the  second  charging 
a  crime  triable  in  the  Court  of  Quarter  Sessions ;  and  for  the 
further  reason  that  the  two  offences  charged  were  repugnant. 
The  court  refused  the  motion,  and  directed  the  defendant  to 
plead  to  the  indictment. 

The  defendant  then  pleaded  not  guilty.  The  jury  having 
been  sworn  and  the  testimony  submitted,  they  returned  a  verdict 
of  not  guilty  as  to  the  first  count,  but  guilty,  as  charged  in  the 
second  count,  of  larceny  as  bailee  to  the  amount  of  f  60.  The 
defendant  then  moved  the  court  in  arrest  of  judgment,  assign- 
ing as  reasons,  in  substance,  (1)  that  the  offence  charged  in 
one  count  was  triable  only  in  the  Court  of  Oyer  and  Terminer, 
and  that  charged  in  the  other,  was  triable  only  in  the  Court  of 
Quarter  Sessions.  (2)  That  the  two  offences  were  repugnant 
in  their  nature  and  legal  incidents.  (3)  That  the  defendant, 
being  acquitted  of  the  charge  of  robbery,  the  court  trying  the 
cause  had  no  jurisdiction  of  the  offence  of  which  the  defend- 
ant was  convicted.     The  court  refused  the  motion. 

Judgment  was  then  passed  upon  the  verdict,  when  the  defend- 
ant, having  obtained  the  allowance  thereof,  took  this  appeal,  as- 
signing as  errors,  the  refusal  of  the  motion  to  compel  the  com- 
monwealih  to  elect,  and  of  the  motion  in  arrest  of  judgment. 

Mr.  H.  N.  Snyder^  for  the  appellant. 

Counsel  cited:  Hunter  v.  Commonwealth, 79  Pa. 603  ;  §§  31, 
32,  act  of  March  81, 1860,  P.  L.  437  ;  Dinkey  v.  Commonwealth, 
17  Pa.  126. 
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IT.  King  (with  him  Mr,  D.  B.  Heiner^  District  Attor- 
the  commonwealth. 

I  cited  :  Commonwealth  v.  Birdsall,  69  Pa.  482 ;  Har- 
ommonwealth,  12  S.  &  R.  69 ;  Stevick  v.  Common- 
l  Pa.  463  ;  Henwood  v.  Commonwealth,  52  Pa.  424. 

TBIAM: 

Pendant  below  was  convicted  of  the  offence  of  larceny 
The  indictment  contained  two  counts ;  one  charging 
-nd  the  other  larceny  as  bailee.  It  was  found  in  the 
Jessions,  and  certified  into  the  Oyer  and  Terminer, 
acquitted  the  defendant  upon  the  count  charging  rob- 
she  now  contends  that  the  count  upon  which  she  was 
was  improperly  joined  with  that  for  robbery,  which 
vely  triable  in  the  Oyer  and  Terminer.  In  other 
it  the  Oyer  and  Terminer  can  only  try  indictments 
ihe  Quarter  Sessions,  and  certified  into  the  Oyer  and 
according  to  law,  and  that,  under  §  32,  act  of  March 
P.  L.  438,  the  Court  of  Quarter  Sessions  can  only 
tertify  indictments  found  in  the  Quarter  Sessions  for 
offences  not  triable  therein.  The  answer  to  this  ob- 
Dbvious.  The  indictment  charges  robbery,  which  is 
dusively  in  the  Oyer  and  Terminer ;  hence  it  was 
jertified  into  that  court.  Does  the  fact  that  it  also 
a  count  for  an  offence  triable  in  the  Quarter  Sessions 
jurisdiction  of  the  Oyer  and  Terminer  ?  If  so,  we 
re  the  anomaly  of  an  indictment  which  could  not  be 
ther  court.  The  Quarter  Sessions  could  not  certify 
only  into  the  Oyer  and  Terminer.  Nor  do  we  think 
a  misjoinder.  While  the  evidence  is  not  given,  it  is 
iiat  both  counts  were  for  substantially  the  same  of- 
he  higher  offence  was  not  proven,  but  the  defendant 
cted  of  the  larceny  as  bailee,  of  the  same  property 
3  in  the  first  count.  The  offence  charged  in  the  sec- 
;  was  not  repugnant  to  that  charged  in  the  first.  It 
stituent  part  of  the  same  offence.  The  general  rule 
tied  that  upon  an  indictment  charging  a  particular 
defendant  may  be  convicted  of  a  lesser  offence  in 
bhin  it.  A  person  charged  with  burglary  may  be  con- 
larceny  :  Hunter  v.  Commonwealth,  79  Pa.  503.     A 
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count  charging  assault  with  intent  to  ravish  may  ' 
in  a  count  charging  mpe  :  Harman  v.  Commonwea] 
R.  69.  These  authorities,  and  many  others  that  mij 
show  that  there  was  no  misjomder.  Nor  was  the 
injured  in  any  way.  Her  rights  were  not  jeopard 
joinder  of  the  two  counts,  nor  was  she  deprived  the 
legal  benefit  or  privilege  at  the  trial.  Her  objectioni 
technical,  and  without  merit.  As  was  observed  in 
Commonwealth,  supra :  "  The  tendency  of  modern 
and  judicial  decision  is  to  disregard  mere  technicali 
regard  the  substance  rather  than  the  form.'* 

Judgment 


DAVID  TREXLER  v.  JOHN  FISHE] 

APPEAL  BY  PTiATNTEFP  FKOM  THE  COURT   OP  COM 
OP  CAMBRIA  COUNTY. 

Argued  October  16,  188d— Decided  November  11,  IK 

Where  the  defendant  in  ejectment  purchased  town  lots,  thi 
dispute,  from  the  plaintiff,  went  into  possession  in  pursui 
made  valuable  improvements,  paid  the  purchase  money  ii 
cepted  a  deed  which  by  mistake  conveyed  other  lots  than 
chased,  it  was  not  error,  in  such  action,  to  instruct  the  ju 
the  defendant. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Cl 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  156  October  Term  1889,  Sup.  Ct. ;  court  belo 
September  Term  1888,  C.  P. 

On  August  15, 1888,  a  summons  in  ejectment  wa 
an  action  of  ejectment  brought  by  David  Trexler  ag 
Fisher,  to  recover  certivin  lots  in  the  town  of  Ash^ 
defendant  filed  a  disclaimer  as  to  all  the  lots  descr 
writ  except  certain  lots  numbered  94,  95,  96  and 
which  he  pleaded  not  guilty,  averring :  "  That  said 
took  possession  of  the  above  mentioned  and  describ 
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cording  to  location  as  indicated  by  said  plaintifiE,  and  in  pur- 
suance of  deed  of  conveyance  from  himself  and  wife  bearing 
date  the  6th  day  of  April,  1887,  wherein  said  lots  are  incoi> 
rectly  designated  as  Nos.  140, 141,  142  and  171,  as  per  plot  of 
lots  in  possession  of  said  plaintiff.'' 

The  case  was  called  for  trial  on  March  16, 1889,  when  the 
court,  Johnson,  P.  J.,  charged  the  jury : 

Tou  have  heard  the  testimony  in  this  case,  upon  the  one  side 
and  the  other.  It  is  an  action  of  ejectment  for  four  lots  of 
ground  in  the  village  of  Ashville,  in  this  county.  At  an  early 
day,  a  certain  Joseph  Trexler  died,  owning  a  tract  of  land,  a 
portion  of  which  embraces  the  village  of  Ashville ;  and,  by  his 
last  will  and  testament,  he  bequeathed  a  portion  of  that  land 
to  David  Trexler,  the  plaintiff  in  this  case.  David  Trexler 
was  the  owner  of  that  land,  and  his  title  is  not  questioned. 
He  had  the  right  to  sell  and  convey  it  to  whom  he  saw  proper. 
Some  four  years  since,  a  village  or  town  was  laid  out  by  him 
upon  a  portion  of  this  land,  known  as  the  borough  of  Ashville, 
in  this  county.  It  seems  that  a  number  of  lots  have  been  sold 
there ;  and  in  April,  1886,  the  defendant  in  this  case,  John 
Fisher,  through  the  assistance  and  agency  of  Mr.  Samuel  Gill 
of  that  neighborhood,  undertook  to  purchase  a  piece  of  gfround 
containing  half  an  acre,  within  the  bounds  of  this  new  town. 
He,  with  Mr.  Fisher  and  Mr.  Trexler,  went  upon  the  ground 
and  selected  the  supposed  half  acre ;  and  Mr.  Trexler  agreed 
to  sell,  and  Mr.  Fisher  agi*eed  to  purchase  this  half  acre  of 
land.  [It  does  not  appear  to  have  been  divided  into  town  lots 
at  that  time ;]  ^  but,  they  made  their  agreement  by  parol,  that 
is  by  word  of  mouth,  Mr.  Fisher's  object  seeming  to  be  to  se- 
cure a  good  brick  yard  at  the  lowest  possible  price.  The  pur- 
chase was  made  for  that  purpose,  partially,  at  least ;  and  the 
price  of  seventy-five  dollars  for  the  half  acre  of  ground  was 
stipulated  and  agreed  upon.  Then  Mr.  Fisher  went  into  act- 
ual possession,  and  this  commenced  his  title.  It  is  true,  he  had 
no  element  of  title  but  possession  ;  but  that  gave  him  an  equit- 
able title  in  the  property  from  that  day  forward.  Several 
months  afterwards,  about  the  first  of  June,  Henry  Scanlan, 
EiSq.,  a  surveyor  from  Carroltown,  was  sent  for  by  these  par- 
ties ;  [and  he  went  upon  the  ground  and  divided  it  into  four 
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lots,]  *  and  it  was  stipulated  that  he  should  writ 
agreement  between  the  parties  for  the  purchase  o 

Now,  gentlemen,  that  property  which  is  know 
kiln,  or  brick  yard  property,  is  fully  identified,  s 
only  property  that  Mr.  Fisher  ever  purchased  f 
ler ;  at  least,  we  have  no  evidence  before  us  of  i 
chase  or  attempted  .  purchase.  You  will  recoi 
Fisher  was  in  possession,  according  to  the'  test 
Scanlan,  for  some  time  before  Mr.  Scanlan  wen 
first  of  June,  and  that  he  had  been  making  bricl 
paring  to  make  brick  there,  upon  the  premises 
ment  stipulated  for  between  the  parties  was  wri 
Scanlan  a  good  while  after  Mr.  Fisher  was  in  po 
premises ;  and  he  remained  in  possession,  and 
other  property  for  this  agreement  to  apply  to, 
half  acre  piece,  afterwards  the  four  lots  embrac 
troversy.  According  to  the  evidence  and  the 
writ  in  the  case,  Mr.  Fisher  has  lived  there  froE 
the  present.  He  is  still  in  possession  of  this  ] 
his  original  purchase  from  the  plaintiff,  Mr. 
plaintiff  has  shown  all  this.  Henry  Scanlan, 
plaintiff  himself,  Mr.  Trexler,  have  been  caller 
and  have  testified  to  these  facts ;  and  they  ha 
them  so  far ;  and  so  far  there  can  be  no  difficult; 

Some  time  afterwards  Squire  Krise  was  pn 
Trexler,  the  plaintiff,  to  write  a  deed  for  Mr.  I 
prei>ared  a  deed  which,  it  appears  from  the  evi< 
from  the  agreement  of  counsel,  refers  to  a  diffe 
Mr.  Trexler,  in  testifying,  admits  that  it  may  b 
his  part ;  that  he  is  not  sure,  [but  he  thinks  tha 
for  which  this  suit  is  brought  is  the  proper  prop 
property  embraced  in  the  deed  prepared  by  S< 
And,  perhaps  another  witness  or  two,  when  sj 
matter,  said  that  Mr.  Trexler  said  at  the  same  t 
deed  was  not  right,  he  would  make  it  right.  A 
after  it  was  written  by  Squire  Krise,  Mr.  Tre 
the  deed  to  Mr.  Fisher  and  Mr.  Fisher  received  i 
to  this  jury  that  Mr.  Fisher  is  an  entirely  unl( 
the  English  language.  He  received  the  deed,  li 
is  presumed,  has  had  it  ever  since. 


Digitized  by  LjOOQIC 


WESTERN  DISTRICT,  1889. 
Charge  of  Court  below. 

Eire  just  two  questions  for  the  jury  in  this  case.  First, 
i  deed,  given  by  Mr.  Trexler  to  Mr.  Fisher,  describe 
?  Does  it  embrace  the  land  in  dispute  ?  It  is  very 
hat  it  does  not.  All  the  testimony  shows  it  lies  some 
from  the  lots  in  controversy  and  is  not  the  land  pur- 
p-  Mr.  Fisher,  but  other  land  entirely ;  [while  in  this 
Fisher  has  made  valuable  improvements  upon  the 
t  his  potteiy,  his  dwelling  house  and  his  barn  upon 
and  has  continued  to  occupy  it  under  his  purchase 
;  time  until  the  present.]  * 

the  time  the  survey  was  made  by  Mr  Scanlan,  Fisher 
half  of  the  purchase  money,  and  when  he  obtained 
or  about  that  time,  he  paid  the  other  half,  and  conso- 
le had  paid  the  full  price  of  the  property.  As  we 
,  the  first  question  is,  does  this  deed  convej'  the  land 
Fisher  bought?  In  other  words,  was  there  any  fraud 
istake  in  this  deed? 

lat  raises  another  question  which  is,  if  there  is  such 
iTid  if  the  deed  was  given  for  four  other  lots,  not  this 
at  all,  denuding  and  depriving  Mr.  Fisher  of  all  his 
lents  and  buildings  by  giving  him  what  is  partly 
[  instead  of  the  land  that  he  bought  and  lived  on,  can 
t  and  this  jury  reform  the  deed  so  as  to  make  it  ac- 
1  the  equitable  title  of  Mr.  Fisher?  It  would  be  a 
of  things  if  coui-ts  and  juries  were  powerless  in  cases 
nd.  It  would  be  a  wretched  state  of  things  if  a  mere 
such  as  any  person  may  make,  should  deprive  a  party 
rd  of  his  labor  for  years  in  building  upon  and  im- 
liis  property,  and  there  could  be  no  remedy.  Fortu- 
B  law  is  not  so.  Where  there  is  a  plain  mistake  or 
courts  of  Pennsylvania,  through  the  intervention  of 
ay  reform  the  agreement  to  make  it  agree  with  the 
make  the  deed  agree  with  the  real  title  of  the  par- 
some  countries  the  law  is  not  so  liberal  as  that,  and 
es  have  to  go  into  a  court  of  equity ;  but  here  our 
law  courts  have  such  equity  powers  as  enables  them 
Y  accidents,  mistakes  or  frauds,  in  the  interest  of  jus- 
d,  where  there  is  such  a  mistake  and  its  injustice  is 
,in  and  apparent,  it  is  not  only  the  province  but  the 
jourts  and  juries  to  administer  the  laws  according  to 
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the  honest  intention  of  the  parties.  Such 
of  the  law  can  do  no  wrong  to  the  plaints 
wrong  to  anybody ;  and  it  leaves  the  party  i 
own  property  by  curing  errors  or  mistakes  t 
him  of  it.]  * 

Now,  gentlemen,  you  have  heard  aU  the 
case ;  and  if  this  testimony  be  believed,  no 
legal  title  that  the  plaintiff  here  has  mad( 
for  other  property  which  would,  under  the 
be  worth  the  paper  it  is  written  on,  the  law 
title  to  his  own  property  and  his  possessio 
make  his  legal  title  a  perfect  title  by  refer 
applying  the  deed  that  was  intended  for  th( 
ing  title  to  this  property  and  giving  it  full  e 
iff  himself,  from  his  own  statement  and  t€ 
think  tliat  if  there  is  a  reformation  required, 
therein  displaying  that  honesty  which  should 
good  citizen. 

Now,  gentlemen,  if,  notwithstanding  the 
lots  made  by  this  plaintiff  to  this  defendant, 
defendant  here  has  never  claimed  the  lots 
them  because  the  paper  title  would  fail  i 
But  if  you  believe  that  this  defendant  has  ] 
perty  for  which  this  suit  is  brought ;  has  pai 
purchase  money;  has  placed  valuable  imj 
land,  and  has  occupied  it  from  the  time  o 
to  the  present  time,  you  should  have  no 
standing  any  papers  in  the  case,  in  finding 
defendant. 

The  jury  rendered  a  verdict  in  favor  of  t 
rule  for  a  new  trial  having  been  discharg 
entered  on  the  verdict,  when  the  plaintiff 
assigning  for  error : 

1-6.  The  portions  of  the  charge  embraced 

Mr.  F.  A  Shoemaker^  for  the  appellant. 

Mr.  Alvin  JEvana^  for  the  appellee. 
Counsel  cited :  Peebles  v.  Reading,  8  S.  < 
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[  Pa.  404;  PoUard  v.  Shaffer,  1  DaU.  210; 
r,  3  S.  &  R.  564 ;  Minsker  v.  Morrison,  2  Y. 
V.  Ridgway,  9  W.  498 ;  Kuhn  v.  Nixon,  16  S. 
iereon  v.  Hays,  2  W.  148 ;  Treftz  v.  Pitts,  74 
3on  V.  RozeU,  106  Pa.  407. 


Judgment  affirmed. 


SHANNON  V.  EDWARD  MINNEY. 

PLAINTIFP  FROM  THE  COUKT  OF  COMMON 
>L1LA.S   OF   SOMERSET  COUNTY. 

)ctober  16, 1889— Decided  November  11, 1889. 

repleyin  for  a  cow,  the  plaintiff  showed  title  under  a 
one  Kennedy,  but  he  had  never  taken  the  cow  into  his 

defendant  showed  title  under  a  purchase  of  the  cow 
lad  been  in  the  service  of  Kennedy,  and  who  had  re- 
>r  such  services. 

dence  that  Kennedy  had  told  defendant  he  had  sold  or 
the  girl  for  her  services ;  that  the  girl  had  performed 
,  after  Kennedy^s  death,  had  sold  and  delivered  the 
lant,  without  knowledge  on  his  part  of  the  sale  to  the 
ot  error  to  instruct  the  jury  that  if  they  so  found  the 
for  the  defendant. 

)N,  C .  J.,  Sterrett,  Green,  Clark,  Wil- 
[JM  and  Mitchell,  J  J. 

►er  Term  1889,  Sup.  Ct. ;  court  below.  No.  118 
1887,  C.  P. 

\  1887,   Michael  Shannon  brought  replevin 
Minney  to  recover  the  possession  of  a  cow. 

I  December  17, 1888,  the  plaintiff  introduced 
y  to  show  that  the  cow  had  been  owned  by 
y,  who  on  April  16,  1886,  sold  her,  together 
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with  some  other  personal  property,  to  the  plaintiff,  executing 
and  delivering  to  him  a  bill  of  sale  for  the  same,  but  retaining 
possession  of  the  property  with  his  consent ;  that  Kennedy  died 
on  December  26,  1886,  and  all  the  property  covered  by  the 
bill  of  sale  passed  into  the  possession  of  the  plaintiff  and  was 
removed  by  him,  except  the  cow. 

The  defendant  claimed  title  by  a  sale  from  one  Lizzie  Con- 
way, who  had  been  in  the  service  of  Kennedy,  and  to  whom,  it 
was  claimed,  Kennedy  had  sold  and  delivered  the  cow  and  some 
other  property,  in  consideration  of  her  waiting  on  him  and  his 
wife,  and  serving  them  during  their  lifetime.  Witnesses  testi- 
fied that  the  cow  was  on  the  premises  at  the  time  that  Kennedy 
died ;  that  about  a  week  after  his  death,  Miss  Conway  removed 
the  cow  and  sold  her  to  the  defendant,  and  that  defendant  had 
no  knowledge  of  the  sale  by  Kennedy  to  the  plaintiff. 

The  court,  Baer,  P.  J.,  charged  the  jury  in  part  as  foUows : 
Now,  if  Kennedy  made  such  a  contract  with  her,  and  if  sh<» 
remained  on  the  premises  and  cared  for  Kennedy  and  wife,  and 
took  charge  of  the  property,  this  would  be  a  sufficient  delivery 
to  her,  she  living  on  the  premises.  She  was  to  take  care  of 
them  for  life  and  the  property  was  to  be  hers ;  therefore,  there 
was  such  a  delivery  as  would  be  sufficient.  She  was  not  bound 
to  remove  it  from  the  premises,  as  she  lived  there  herself.  So, 
if  there  was  such  a  contract,  and  she  performed  her  part,  then 
she  could  remove  the  property  after  the  death  of  Kennedy  and 
wife,  unless  by  her  consent,  or  by  her  silence  when  she  should 
have  spoken,  some  innocent  person  bought  and  paid  for  the 
property.  We  repeat  this,  for  it  is  important.  If  either  by 
her  consent,  or  by  her  silence  when  she  should  have  spoken, 
some  innocent  person  bought  and  paid  for  the  property,  then 
she  would  be  estopped  from  claiming  it,  because  she  could  not 
take  advantage  of  anything  of  the  kind.  She  must  neither 
mislead  directly  nor  indirectly,  stand  by  and  say  nothing,  when 
by  so  doing  she  would  mislead. 

The  person  who  can  allege  that  he  is  an  innocent  purchaser 
must  prove  that  he  bought  without  knowing  of  a  previous  sale 
to  Lizzie  Conway,  and  that  he  paid  a  valuable  consideration. 
It  is  alleged  that  plaintiff  bought  in  the  presence  and  with  the 
knowledge  of  Lizzie  Conway,  under  whom  the  defendant  claims, 
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at  that  time  the  cow  was  still  in  Eennedjr's  possession 
she  remained  silent  and  said  nothing  about  the  pro- 
ving been  sold  or  given  to  her  in  consideration  of  her 
If  you  find  that  that  is  so,  that  would  estop  her  from 
the  cow  now.  But  there  is  more  in  the  case  than  that. 
3tion  is,  whether  it  estops  Minney.  If  she  stood  by  in 
yhile  the  cow  was  sold,  that  would  bar  her ;  but  an- 
estion  arises ;  and  that  is,  whether  Minney,  the  defend- 
is  estopped  from  setting  up  title  because  of  the  silence 
tI  ;  for  he  claims  under  her. 

rfendant  alleges  that  Kennedy,  while  the  girl  was  serv- 
and  while  the  cow  was  on  the  premises,  and  before  the 
5hannon,  said  to  or  in  the  presence  of  the  defendant, 
that  he  had  sold  or  given  everything  he  had  to  Lizzie 
she  was  to  take  care  of  him  and  his  wife — ^he  uses  the 
lem ; "  and  he  also  alleges  that  she  did  serve  them  dur- 
'  lifetime.  A  number  of  witnesses,  including  the  de- 
say  that  after  the  death  of  Kennedy,  a  week  or  so 
)  took  the  cow  down  to  Sweitser's,  one  half  mile  dis- 
n  the  premises  where  the  cow  had  been  kept,  and  sold 
defendant  for  $25,  and  that  he  then  paid  her  |il5 ;  and 
rwards,  and  before  he  knew  that  Shannon  had  a  bill  of 
ought  at  all,  he  paid  her  the  remainder. 
Shannon  sets  up  claim  of  property  through  Kennedy, 
itted  the  property  to  remain  in  the  possession  of  Ken- 
ing  his  lifetime ;  he  is,  therefore,  affected  by  any  pre- 
e  made  by  Kennedy,  his  vendor,  to  any  person  who 
session  before  possession  was  had  by  Shannon,  and  is 
;ted  by  any  declarations  made  by  his  vendor,  Kennedy, 
to  the  alleged  sale  to  him,  and  when  he  still  hadpos- 
[Therefore,  if  the  jury  find  that  Shannon  never  had 
n  of  this  cow,  and  if  Kennedy  told  the  defendant 
lad  sold  or  given  the  cow  and  other  personal  property 
rl  for  her  services,  and  if  the  girl  performed  the  ser- 
the  premises,  and  kept  the  cow  there  for  a  week  or 
er  the  death  of  Kennedy  and  then  took  the  cow  to 
s,  one  half  mile  away,  and  then  sold  her  to  defendant 
any  knowledge  on  his  part  of  any  sale  to  Shannon, 
plaintiff  cannot  recover.  And  in  such  case  the  ver- 
ild  be  for  the  defendant.]  "^ 
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The  jury  returned  a  verdict  for  the  defers 
having  been  entered,  the  plaintiff  took  this  i 
as  error,  inter  alia : 

7.  The  portion  of  the  charge  embraced  in  [ 

Mr.  W.  R.  Buppel  (with  him  Mr,  A.  £L 
appellant. 

Counsel  cited:  Harbold  v.  Kuntz,  16  Pa, 
Dutton,  1  Phila.  437 ;  Graham  v.  Gi-aham,  I 
kin's  Est.,  16  W.  N.  541 ;  Willey  v.  Day,  51  ! 
Arnold,  120  Pa.  170 ;  Wood's  App.,  92  Pa.  8 

Mr.  W.  H.  Koantz  (with  him  Mr.  John  R. 
pellee. 

Per  Curiam: 

This  was  an  action  of  replevin  in  the  court 
worth  about  $25.  The  whole  question  turnec 
ship  of  the  cow,  and  as  the  jury  have  found 
fendant,  upon  sufficient  evidence,  and  under  p 
from  the  court,  there  is  no  more  to  be  said. 

Judj 


MANUFACTURERS  N.  GAS  CO.  v.  M. 

ET  AL. 

APPEAL  BY  PLAINTIFF  FROM  THE  COURT  O 
OF  WASHINGTON   COUNTY,   IN   E( 

Argued  October  21,  1889— Decided  Novembe 
[To  be  reported.] 

1.  The  proviso  to  the  act  of  May  25,  1878,  P.  L. 
reformation  of  certificates  of  acknowledgment  of  c 
from  the  operation  of  the  act  only  cases  in  which  a< 
real  estate  were  commenced  before  the  date  of  the  pi 

2.  The  remedy  by  bill  in  equity,  given  by  the  ac 
usual  attributes  of  equitable  remedies,  including  the 
shall  have  before  it  and  determine  the  rights  of  all  t 
in  the  subject  matter  of  the  litigation. 
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3.  Where  a  party  interested  adversely  to  the  plaintiff  in  the  bill  is  not 
made  a  party  defendant,  but  has  appeared  as  the  attorney  for  the  defend- 
ant throughout  the  nroceedings,  tlie  court,  upon  adjudging  him  a  necessary 
t  him  to  be  added  as  a  defendant. 

BTT,  Green,  Williams,  McColltjm  and 
3r  Term  1889,  Sup.  Ct. ;  court  below,  No. 

ity 

388,  the  Manufacturers  Natural  Gas  Company 
lity  against  M.  V.  Douglass  and  S.  M.  Doug- 
rring  in  substance  that  on  December  29, 1885, 
xecuted,  acknowledged  and  delivered  to  C. 
id  gas-lease  of  a  certain  tract  of  land  belong- 
I.  Douglass;  that  the  lease  was  afterwards 
sssee  to  the  plaintiff  company,  who  had  paid 
ipon  it  in  full  to  the  date  of  filing  the  bill ; 
)ouglass  acknowledged  the  lease  upon  a  sepa- 
before  a  justice  of  the  peace,  in  due  form  of 
ig  the  certificate  of  the  acknowledgment  the 

0  state  that  the  contents  of  the  instrument 
Q  to  her; — ^praying  for  a  decree  reforming  the 
mowledgment  in  accordance  with,  the  actual 
eral  relief. 

B  answered  denying  that  Mrs.  S.  M.  Douglass 
id,  M.  V.  Douglass,  in  making  and  becoming 
Lse  mentioned  in  the  bill,  or  that  she  ever  ap- 
b  justice  and  acknowledged  said  lease ;  aver- 
tak  mentioned  in  the  bill  were  paid  to  M.  V. 
t  the  knowledge  or  consent  of  his  said  wife ; 
uary  21,  1888,  the  defendants  executed  and 

1  of  said  land  to  C.  M.  Reed,  Jr.,  which  was 
IcCarrell,  Esq.,  who,  prior  to  the  filing  of  the 
;  an  action  of  ejectment  against  the  plaintiff 
ver  possession  of  the  demised  premises. 

Kien  joined  the  cause  was  referred  to  Mr.  M. 

,  as  examiner  and  master,  by  whom  the  follow- 

und: 

85,  Mrs.  S.  M.  Douglass  was  the  owner  in  her 

land  embraced  in  the  lease  mentioned  in  the 


Digitized  by  LjOOQIC 


MAKUFACTURERS  N.  GAS  CO.  v.  DOUGLA 

Statement  of  Facts. 

bill,  and  then  was  and  still  was  the  wife  of  the  oth( 
ant,  M.  V.  Douglass.  On  that  date,  M.  V.  Douglass 
the  lease  in  question.  It  bore  date  that  day,  pu^rpor 
premises  to  be  between  M.  V.  Douglass  of  the  first  pi 
Meyraii  of  the  second  part,  and  the  party  of  the  first 
uniformly  referred  to  in  it  in  the  singular  number.  ' 
tation  clause  commenced :  ^^  In  witness  whereof  we. 
parties  of  the  first  and  second  parts,  have  hereunto  set 
and  seals."  On  December  29, 1885,  Mrs.  S.  M.  Dougl 
her  husband  in  the  execution  of  the  lease,  and  sign 
and  delivered  it  as  her  act  and  deed,  and  the  same  da 
her  husband  acknowledged  it  together  before  Jam( 
lough,  Esq.,  a  justice  of  the  peace.  Mrs.  Douglass  y 
time  examined  by  said  justice  separate  and  apart 
husband,  the  contents  of  the  lease  were  made  known 
the  justice  on  such  separate  examination,  and  she 
there  said  that  she  signed,  sealed  and  delivered  the  le 
voluntary  act,  without  any  coercion  or  compulsion  o 
band.  In  every  respect  the  acknowledgment  was  ta 
quired  by  law,  but  the  justice  wrote  out  and  made  his 
of  the  acknowledgment  in  the  following  form : 

"  On  this  29th  day  of  December,  A.  D.  1886,  bei 
Justice  of  the  Peace,  in  and  for  said  county,  came 
named  M.  V.  Douglass  and  S.  M.  Douglass,  his  wif 
knowledged  the  foregoing  indenture  to  be  their  act 
desiring  the  same  to  be  recorded  as  such.  S.  M.  Do 
wife,  who  being  examined  separate  and  apart  fron 
husband,  acknowledged  it  to  be  her  act  and  deed,  wi 
compulsion  on  part  of  her  husband  and  to  be  recorde 

"  Witness  my  hand  and  seal,  the  day  and  year  afo 

Under  the  terms  of  the  lease,  the  lessee  was  to  < 
operations  on  the  premises  within  one  year  from  it 
thereafter  pay  the  lessors  one  dollar  an  acre  per  year  i 
should  be  commenced.  Work  was  not  commencec 
rental  was  regularly  paid  by  the  plaintiff  company 
the  lease  had  been  assigned  by  the  lessee,  and  was  re 
the  defendants.  The  last  payment  on  account  of  i 
made  May  24,  1887.  It  was  a  payment  in  advanc 
eluded  rental  up  to  June  5,  1888. 

On  January  21,  1888,  before  any  proceedings  were 
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aintiff  company  to  reform  the  acknowledgment 
by  it,  the  defendants,  for  a  valuable  considera- 
lease  of  the  same  premises  to  C.  M.  Reed,  Jr., 
im  a  bonus  more  than  suflBcient  to  enable  them 
3  they  had  received  from  the  plaintiff,  but  they 
io  so.  This  second  lease  was  assigned  by  Reed 
Esq.,  who,  prior  to  the  filing  of  this  bill,  brought 
tment  against  the  plaintiff  for  said  premises, 
J  commenced  and  was  pending  before  any  steps 
le  plaintiff  to  reform  and  perfect  the  acknow- 
ease. 

ts  so  found  by  him  the  master  reported  as 

bill  is  filed  under  the  provisions  of  an  act  ap- 
1878,  P.  L.  149,  entitled  "  An  Act  to  authorize 
•rect  defective  certificates  of  acknowledgment 
Its  object  seems  to  be  to  permit  parties  hold- 
nder  a  conveyance  in  which  the  officer's  certi- 
ledgment  is  defective  in  form,  while  as  a  mat- 
Lveyance  was  really  and  properly  acknowledged, 
liave  the  defects  cured  by  the  courts.  The  act 
that  proceedings  under  this  act  shall  be  by  bill 
)ther  cases  for  the  reformation  of  a  written  in- 
s  direction  would  seem  to  be  merely  directory 
•  method  of  procedure  without  authorizing  the 
ordinarily  exercised  by  a  court  of  equity.  By 
jurisdiction  of  the  court  is  limited  to  the  single 
a  a  "  party  in  interest"  alleges  that  a  certificate 
ent  defective  in  form  "  was  in  fact  really  and 
ledged  in  due  form  of  law,  by  the  grantor  or 
named."  And  in  that  instance,  the  court  is 
'  to  examine  into  the  truth  of  such  allegation." 
ars  that  the  only  matter  which  the  coui-t  has 
inquire  into  or  determine,  in  proceedings  under 
single  question  as  to  whether  the  instrument 
lly  and  properly  acknowledged  in  due  form  of 
tor  or  grantors  therein  named."  .... 
ent  of  the  case,  the  attorneys  for  defendant  ex- 
denying  that  Mrs.  S.  M.  Douglass  was  a  party 
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to  the  lease  or  had  ever  joined  her  husband  as  one  of  the  lessors 
therein,  they  did  not  mean  to  call  in  question  the  genuineness 
of  her  signature  to  the  lease.  But  they  claim,  as  a  question  of 
law,  that  because  she  is  not  named  as  one  of  the  contracting 
parties  in  the  body  of  the  lease,  her  signing,  sealing,  acknow- 
ledging and  delivering  it,  does  not  bind  her,  nor  make  her  a  party 
to  the  instrument.  In  support  of  this  position,  they  cite  a  num- 
ber of  authorities,  but  rely  principally  on  Jamison  v.  Jamison, 
3  Wh.  458.  It  appears  to  the  master  that  this  authority  does 
not  support  the  position  of  the  defendants,  but  the  converse. 
The  case  of  Jamison  v.  Jamison,  and  the  one  now  being  con- 
sidered, are  similar  in  several  respects.  In  each  case,  the  title 
was  in  the  wife.  In  neither  case,  is  she  mentioned  in  the  body 
of  the  instrument  as  grantor.  In  each  case,  the  contract  is  made 
with  the  husband.  In  each  case,  the  conveyance  purports  to  be 
of  all  the  tract  or  tracts  of  land  described  in  the  respective  in- 
struments, and  in  each  case  the  wife  joined  in  the  instrument 
by  executing  and  acknowledging  it.  In  Jamison  v.  Jamison,  it 
was  held  that  the  instrument,  which  was  a  mortgage,  was  suffi- 
cient in  law  and  binding  on  the  wife.  Near  the  close  of  a  very 
exhaustive  opinion.  Sergeant,  J.,  says :  "  I  am  therefore  of  the 
opinion  that  the  defendant's  interest  passed  by  the  sealing  and 
acknowledgment  of  the  mortgage,  though  she  was  not  named 
as  a  party  in  the  premises."  We  think  the  line  of  reasoning  by 
which  the  Supreme  Court  arrived  at  a  conclusion  in  Jamison  v. 
Jamison,  is  fully  as  applicable  to  this  case  as  it  was  to  that,  and 
under  the  authority  of  that  case,  the  lease  in  this  case  is  bind- 
ing on  Mrs.  Douglass  and  is  her  deed,  if  it  was  properly  ac- 
knowledged. 

On  the  argument,  it  was  also  claimed  that  the  bill  was  de- 
fective for  want  of  sufficient  parties,  and  numerous  authorities 
were  cited  in  support  of  the  position,  which  we  think  would  be 
conclusive  in  most  cases,  and  we  are  not  free  from  doubts  in 

this  case The  defendants  claimed  that  no  decree  could 

be  made  in  this  case  without  directly  affecting  the  interests  of 
Mr.  McCarrell,  and  that  he  was  therefore  an  indispensable  party 
to  the  action.  We  think  this  would  be  true  if,  in  a  proceeding 
of  this  kind,  the  court  could  extend  its  inquiiies  through  the 
same  scope  as  in  most  equity  proceedings ;  and,  if  true,  the 
authorities  cited  by  the  defendants  would  fully  sustain  their 
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position.  But  if  we  ai^e  correct  in  the  opinion  we  have  above 
indicated,  as  to  the  limitation  put  on  the  inquiry  of  the  court 
by  the  said  act  of  assembly,  we  are  tied  down  in  this  proceed- 
ing to  the  single  inquiry  as  to  whether  the  lease  "  was  in  fact 
really  and  properly  acknowledged  in  due  form  of  law,''  by 
Mrs.  S.  M.  Douglass ;  and  the  court  would  have  no  power  to 
make  any  decree  under  the  prayer  in  the  bill  for  general  relief ; 
the  only  thing  which  the  act  authorizes  the  court  to  do,  being 
to  make  or  decline  to  make  a  decree  granting  the  specific  relief 
asked  for  in  the  second  prayer.  Hence  we  conclude  that  Mr, 
McCarrell  can  in  no  way  be  concluded  by  any  decree  which  the 
court  has  authority  to  make  in  this  proceeding.  Consequently 
he  is  not  a  necessary  party  to  the  bill.  We  are  far  from  being 
free  from  doubt  on  this  branch  of  the  case,  but  if  we  are  wrong, 
the  court  will  correct  us 

Mr.  McCarrell,  to  whom  the  lease  made  to  C.  M.  Reed  was 
assigned,  and  who  is  plaintiff  in  the  action  of  ejectment  now 
pending  in  the  Court  of  Common  Pleas  of  Washington  county, 
Pa.,  for  the  land  described  in  the  bill  and  answer,  is  the  same 
party  who  appeared  as  attorney  for  defendants  in  this  case.  He 
was  present  before  the  master,  contesting  this  case  through  the 
entire  proceedings.  He  had  full  knowledge  of  everything  that 
was  done  ;  and,  consequently,  could  not  be  prejudiced  for  want 
of  notice.  And  if  the  court  should  be  of  opinion  that  he  is  a 
necessary  party  to  this  bill,  they  can  amend  the  record,  by  add- 
ing him  as  a  party  defendant  at  any  stage  of  the  proceedings. 

— Upon  the  foregoing  findings  of  fact  and  law,  the  master 
recommended  a  decree  that  the  certificate  of  acknowledgment 
of  the  lease  from  the  defendants  to  C.  Meyran  be  reformed  in  ac- 
cordance with  the  prayer  of  the  bill,  and  that  the  costs  be  paid 
by  the  defendants,  M.  V.  Douglass  and  Mrs.  S.  M.  Douglass. 

Exceptions,  filed  with  and  overruled  by  the  master,  were  re- 
newed before  the  court  by  the  defendants,  and  after  argument 
thereof,  the  court,  McIlvaine,  P.  J.,  filed  an  opinion  which, 
after  stating  the  facts,  proceeded  : 

The  defendants  filed  several  exceptions  to  the  master's  report, 
most  of  which  were  overruled  by  him.  Those  that  were  over- 
ruled were  renewed  in  this  court,  and  may  be  conveniently 
grouped  under  three  heads.    And  we  will  thus  consider  them. 
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1;  That  the  master  erred  in  holding  that  S.  M.  Douglass  exe- 
cuted this  lease.  An  inspection  of  the  lease  reveals  the  fact 
that  the  name  of  S.  M.  Douglass  is  not  in  the  body  of  the  lease, 
and  it  is  claimed  that  her  signature  at  the  end  of  the  lease  and 
her  acknowledgment  that  she  executed  it,  does  not  make  her  a 
party  to  the  lease.  We  do  not  think  that  this  exception  is  well 
taken.  It  is  admitted  that  it  is  her  land  that  is  described  in 
the  lease  ;  that  it  is  the  right  or  privilege  of  boring  or  drilling 
oil-  and  gas-wells  upon  this  land  that  is  being  granted.  At  the 
conclusion  of  the  lease  are  found  these  words :  "  In  witness 
whereof  TFe,  the  said  parties  of  the  first  and  second  parts,  have 
hereunto  set  our  hands  and  seals,"  etc.,  and  immediately  under 
are  the  names  and  seals  of  M.  V.  Douglass,  S.  M.  Douglass  and 
C.  Meyran.  This  would  indicate  that  S.  M.  Douglass  was  and 
considered  herself  as  much  a  party  to  the  lease  as  her  husband 
M.  V.  Douglass.  These  signatures  were  witnessed,  and  M.  V. 
Douglass  and  S.  M.  Douglass  acknowledged  that  the  foregoing 
indenture  is  their  act  and  deed.  The  husband  in  this  case  could 
not  make  a  valid  lease  alone,  and,  as  the  evident  intention  of 
these  parties,  gathered  from  the  face  of  the  written  instrument, 
was  to  make  a  lease  of  this  23^  acres  for  oil  and  gas  purposes, 
we  must  give  effect  to  this  intention  by  holding  that  S.  M. 
Douglass  was  one  of  the  parties  to  the  lease. 

2.  That  the  master  erred  in  finding,  as  a  fact,  that  this  lease 
was  acknowledged  "  in  eveiy  respect  as  requii'ed  by  law."  A 
master's  findings  of  fact  will  not  be  disturbed  by  the  court  un- 
less there  is  manifest  error.  The  master  having  examined  the 
witnesses  is  better  able  to  judge  of  their  credibility  and  to  cor- 
rectly weigh  their  testimony.  We  are  not  able  to  say  that  the 
master  has  erred  in  coming  to  the  conclusion  he  did  in  regard 
to  the  acknowledgment  taken  by  Esquire  McCullough,  and 
therefore  this  exception  must  be  overruled. 

3.  That  the  master  erred  in  holding  that  the  only  thing  that 
he  could  determine  in  this  proceeding  was  whether  the  allega- 
tioos  of  the  bill  were  true  or  not,  and  that  the  facts  set  forth  in 
the  fifth  paragraph  of  the  defendants'  answer  (which  are  admit- 
ted to  be  true)  could  not  be  taken  into  consideration  in  deter- 
mining whether  the  plaintiff  was  entitled  to  a  decree  or  not, 
and  in  holding  that  Mr.  McCarreU  was  not  a  necessary  party 
to  this  proceeding. 

Vol.  cxxx — 19 
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The  fifth  paragraph  of  the  answer  is  as  follows  :  "  Your  re- 
spondents, for  further  answer  to  said  bill  say  that  on  the  21st 
day  of  January,  1888,  they  executed,  acknowledged  and  deliv- 
ered to  C.  M.  Reed,  Jr.,  a  lease  of  the  said  real  estate  for  gas 
and  oil  purposes,  which  lease  is  recorded  in  Deed  Book  142^ 
page  467  ;  which  lease  is  now  held  by  L.  McCarrell,  of  Wash- 
ington, Pa.,  by  assignment  from  the  said  C.  M.  Reed,  Jr. ;  and 
that  to  No.  31  May  Term  1888,  an  action  of  ejectment  has 
been  brought  in  the  Common  Pleas  of  said  county  by  the  said 
L.  McCarrell,  against  the  said  Manufacturers  Natural  Gras  Com- 
pany,  to  recover  the  possession  of  the  said  leasehold  estate,  which 
action  of  ejectment  was  brought  prior  to  the  date  of  the  filing 
this  bill  in  equity." 

It  must  be  conceded  that  the  lease  of  December  29,  1885,  on 
account  of  its  defective  certificate  of  acknowledgment  is  not 
complete  evidence  to  prove  title  to  the  lessee,  C.  Meyran ;  and 
it  is  further  conceded  that  the  object  of  this  proceeding  is  to 
make  it  admissible  in  evidence  for  that  purpose,  by  obtaining  a 
decree  of  this  court  reforming  the  certificate  of  acknowledg- 
ment. Before  the  bill  was  filed  asking  for  this  reformation, 
L.  McCarrell  had  instituted  his  action  of  ejectment ;  and,  if 
this  certificate  is  now  reformed,  then,  that  which  could  not  have 
been  admitted  as  evidence,  when  he  brought  his  suit,  is  made 
evidence  by  a  decree  of  this  court  in  this  proceeding.  Taking 
it  for  granted,  then,  that  the  decree  recommended,  if  made,  would 
make  the  lease  of  December  29, 1885,  admissible  in  evidence  in 
the  ejectment  suit,  and  to  make  it  admissible  as  we  have  already 
said  is  the  avowed  object  of  this  proceeding,  then  ought  not 
L.  McCarrell  to  have  been  made  a  party,  and  ought  not  he  to 
have  been  heard  ?  Would  it  be  "  doing  equity "  to  make  a 
decree  prejudicial  to  his  right,  without  allowing  him  to  file  an 
answer  and  to  call  witnesses?  S.  M.  Douglass  no  longer  owns 
the  interest  in  controversy,  but  on  the  contrary  it  is  admitted 
that  it  either  belongs  to  the  plaintiff  or  L.  McCarrell.  And  the 
very  object  of  the  plaintiff  in  this  proceeding  is  to  better  for- 
tify itself  in  this  legal  fight  with  McCarrell.  And,  taking  this 
view  of  the  case,  we  think  the  master  erred  in  not  holding  that 
L.  McCarrell  was  a  necessary  party  to  this  proceeding. 

But,  should  it  be  conceded  that  the  decree  recommended,  if 
made,  would  not  make  the  lease  admissible  in  evidence  in  this 
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action  of  ejectment,  then  the  decree  would  amount  to  nothing, 
and  it  is  not  to  be  supposed  that  the  legislature,  when  they 
passed  the  act  of  1878,  intended  that  courts  should  spend  their 
time  in  making  decrees  that  would  benefit  no  one.  And  it  has 
been  suggested  with  great  force  that  the  legislature  intended 
that  this  proceeding  should  be  resorted  to  only  for  the  purpose 
of  establishing  the  validity  of  a  deed  as  between  the  original  par- 
ties thereto,  and  before  any  suit  may  have  been  commenced  to 
recover  the  real  estate  conveyed  by  the  instrument  of  writing 
which  is  defectively  acknowledged.  If  this  is  correct,  then  the 
plaintiff  in  this  case  is  too  late  in  applying  for  relief,  for  S.  M. 
Douglass  has  made  another  lease  to  another  party  for  the  same 
property,  and  this  second  lease  has  been  made  the  basis  of  an 
action  of  ejectment.  ' 

In  brief  our  opinion  is  this,  that  if  a  court  of  equity,  under 
the  pleadings  and  facts  therein  set  forth,  can  proceed  to  deter- 
mine the  rights  of  the  parties  in  the  premises,  then,  that  it  can 
only  do  so  by  having  all  those  who  are  interested  made  parties 
to  the  proceeding.  If  this  position  is  not  tenable,  then  we  hold 
that  under  the  pleadings  and  the  facts  therein  set  forth  a  de- 
cree cannot  be  made,  as  the  act  of  1878  does  not  apply,  and 
that  these  parties  to  this  ejectment  must  stand  upon  their  leases 
as  they  were  when  suit  was  brought.  We  are  therefore  of 
opinion  that  the  bill  in  this  case  must  be  dismissed  at  the  plaint- 
iff's costs  and  let  a  decree  be  prepared  accordingly  sec.  reg. 

A  decree  having  been  entered  in  accordance  with  the  fore- 
going opinion,  the  plaintiff  thereupon  took  this  appeal,  specify- 
ing that  the  court  erred : 

1.  In  not  entering  the  decree  recommended  by  the  master. 

2.  In  entering  the  decree  appealed  from. 
8.  In  imposing  the  costs  on  the  plaintiff. 

Mr,  M,  C,  Acheson  (with  him  Mr.  A.  W.  Acheron  a,|id  Mr, 
O-eorge  W.  Chuthrie)^  for  the  appellant : 

1.  As  to  the  objection  that  Mr.  McCarreU  ought  to  have  been 
made  a  party  to  the  biU,  and  heard  as  such,  we  regard  the  re- 
marks of  the  master  as  unanswerable.  As  the  master  says,  he 
appeared  as  the  attorney  of  the  defendants,  was  present  con- 
testing the  case  throughout  the  entire  proceeding,  and  had  full 
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everything  that  was  done  ;  and,  if  he  be  a  neces- 
)  record  could  be  amended  by  making  him  a  de- 
r  stage.  If  this  court  thinks  he  should  be  made 
lot  too  late  to  do  so  now.  It  is  to  be  observed 
)  allegation  that  he  is  an  innocent  purchaser.  In 
the  second  lease,  relying  upon  the  defect  in  the 
he  acknowledgment  of  our  lease.  The  defence 
nts  is  his  defence,  made  for  himself  in  the  name 

}he  act  of  May  25,  1878,  P.  L.  149,  defects  in  the 
cknowledgment  to  a  deed,  could  not  be  aided  by 
y  that  in  fact  the  deed  was  duly  acknowledged, 
led  for  the  purpose  of  allowing  such  defective 
)e  reformed,  is  remedial  and  should  be  liberally 
he  purpose  of  the  proviso  to  the  first  section  was 
jrve  the  status  of  suits  commenced  before  the  act 
5uch  is  the  meaning  of  the  proviso,  according  to 
lies  of  grammatical  construction.  Why  should 
ity  violate  these  rules,  in  construing  it  so  as  to 
n  a  defence  against  good  morals  and  common 
istrued  as  a  saving  clause,  applicable  to  actions 
ig,  it  is  clear  and  sensible. 

bruction  given  to  the  proviso  by  the  court  below 
itention  of  the  act.  An  honest  vendor  will  cor- 
L  form  voluntarily ;  it  is  when  the  vendor  is  seek- 
the  vendee  that  the  relief  given  by  the  act  is 
not  reasonable  to  give  a  remedy,  and  then  take 
wrrong  doer  tries  to  give  effect  to  his  rascality  be- 
id  party  discovers  it  and  seeks  redress.  It  has 
le  custom  to  attach  to  remedial  statutes  provisos 
or  the  purpose  of  saving  vested  legal  rights  to 
actions  were  brought  before  the  passage  of  the 
r  before  has  such  a  construction  been  adopted. 
)  be  construed  strictly ;  it  takes  no  case  out  of 
ause  not  fairly  within  the  terms  of  the  proviso : 
V.  Dickson,  15  Pet.  165;  Folmer's  App.,  87  Pa. 
defendants  have  no  standing  for  their  defence, 
on  brought  by  themselves  would  be  a  bar. 
out  of  view  the  effect  of  the  proviso  to  the  act 
ot  sufficient,  to  prevent  a  decree  of  reformation. 
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to  allege  that  a  second  lease  was  made,  unless  i 
also,  that  the  holder  of  it  was  an  innocent  purchas 
without  knowledge  or  notice  of  the  first  lease :  Bu 
§  275 ;  Brightly's  Eq.,  §§  660,  671.  A  subsequei 
is  presumed  to  know  that  the  law  allows  such 
and  equity  considers  that  as  done  which  ought 
The  part  of  the  answer  and  testimony  relating  tc 
lease  was  not  in  response  to  the  bill,  but  in  avoids 
and  the  defendants  must  show  facts  rendering  it 
for  the  court  to  make  the  decree  prayed  for.  Su 
will  not  conclude  an  innocent  purchaser,  any  more 
recorded  deed ;  he  can  assert  his  equity  in  an  a( 
notwithstanding  the  reformation.  Even  if  the  coi 
in  dismissing  the  bill,  it  should  not  have  given  th( 
costs  as  a  reward  for  their  iniquity :  O'Hara  v.  S 
492 ;  Gyger's  App.,  62  Pa.  80. 

Mr.  D.  W.  Broum  (with  him  Mr.  J.  W.  JDannan 
Donnan^^  for  the  appellees : 

1.  By  reason  of  the  defective  acknowledgment 
Meyran,  as  written  and  recorded,  passed  no  title  t( 
Steele  v.  Thompson,  14  S.  &  R.  92;  Bamet  v.  B 
&  R.  72.  This  defective  title  cannot  be  perfecte 
parol  evidence :  Graham  v.  Long,  66  Pa.  386.  1 
is  whether  the  plaintiff  is  entitled  to  a  decree  of 
under  the  act  of  May  25, 1878,  P.  L.  149.  The  o 
plaintiff  is  to  obtain  such  relief  as  will  enable  it 
its  possession  and  title  against  the  subsequent  lei 
now  held  by  Mr.  McCarrell.  The  latter  is  a  nece 
Mitford  &  Tyler's  Eq.,  36 ;  Story's  Eq.  PL,  §  72 
Ch.  Pr.  190,  246 ;  Shields  v.  Barrow,  17  How.  ] 
V.  Baltimore,  6  Wall.  284.  The  fact  that  he  wai 
some  of  the  hearings  does  not  make  him  a  party  t< 
or  give  the  court  any  right  to  enter  a  decree  a 
Nace  V.  Boyer,  30  Pa.  108.  That  the  defendants  ( 
that  he  is  an  innocent  purchaser,  signifies  not 
could  they  make  such  assertion,  when  they  had 
with  him  and  no  knowledge  as  to  how  or  when 
his  title  ? 

2.  The  plaintiff  appears  to  admit  that  Reed  to 
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iwledge  of  the  existence  of  a  prior  lease.  There- 
f  direct  and  positive  notice  had  been  given  Mr. 
)efore  his  purchase  from  Reed,  he  could  protect 
;he  equity  of  his  assignor :  Filby  v.  Miller,  25  Pa. 
en  V.  Miller,  4  W.  &  S.  102;  Stors^'s  Eq.  Jur., 
.  whether  it  is  admitted  that  Reed  had  notice  or 
)ok  the  lease  for  a  valuable  consideration,  the  bur- 
the  plaintiff  to  show  that  he  had  notice  of  the  facts 
give  a  perfect  title  :  White  &  T.,  L.  C.  in  Eq.,  99. 
of  the  defendants  gave  the  plaintiff  all  the  infor- 
ssary  to  enable  it  to  have  all  the  parties  interested 
:ore  the  court.  Whatever  may  be  its  reason  for 
do  this,  it  is  fatal  to  the  plaintiff's  obtaining  any 
e  case  :  Story's  Eq.  PL,  §  76. 
ndent  of  the  question  as  to  the  necessary  parties, 
•  was  not  entitled  to  any  relief  under  the  act  of 
Jecause,  under  the  facts  found  by  the  master,  the 
le  act  excepts  this  case  out  of  its  operation.     This 

signification  of  the  language.  (2)  Because  the 
jed  and  his  assignee,  purchasers  for  value,  without 
J  intervened :  Kerr  on  Fraud  and  Mistake,  436  ; 
jO.  v.  Union  Canal  Co.,  Bright.  53;  Heilner  v. 
;.  &  R.  411 ;  Juvenal  v.  Patterson,  10  Pa.  283. 
I  the  lease  does  not  upon  its  face  show  a  grant  bj'^ 
iss ;  she  is  nowhere  named  in  the  body  of  it,  or 
her  husband  in  the  operative  words  of  the  instru- 
it  can  have  no  operation   against  her:   1    Shep. 

4  Cruise  Real  Prop.,  ch.  32 ;  4  Cruise  Real  Prop., 
Lithgow  V.  Kavenagh,  9  Mass.  161.  In  the  argu- 
bing  costs,  the  plaintiff  overlooks  the  fact  that  the 
btained  on  the  representation  that  developments 
made  within  a  year,  and  no  steps  were  ever  taken 
ith  this  part  of  the  contract. 

Mb.  Justice  Mitchell  : 

ed  master  and  court  below  gave  too  wide  a  scope  to 
of  the  act  of  May  25,  1878,  P.  L.  149,  in  holding 
rd  "  already  "  referred  to  the  time  of  the  filing  of 
he  act  was  intended  to  provide  a  remedy  for  cases 
efects  in  certificates  of  acknowledgment  of  deeds. 
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mortgages,  etc.  Such  acknowledgments,  especially  where,  as 
in  the  present  case,  they  relate  to  married  women,  are  extremely 
technical ;  and  yet,  under  the  impulse  of  business  convenience, 
the  power  of  taking  them  has  been  enlarged  from  time  to  time ; 
so  that  it  is  now  committed  to  large  classes  of  unlearned  per- 
sons, not  merely  justices  of  the  peace,  but  notaries,  commis- 
sioners, etc.  The  general  policy  of  the  law  requires  that  the 
presumption  of  absolute  accuracy  shall  attach  to  such  official 
certificates.  The  safety  of  all  parties  dealing  with  titles  to 
land,  etc.,  necessitates  such  a  rule.  Yet  cases  of  accident, 
arising  from  ignorance  or  carelessness,  might  entail  great  hard- 
ship ;  and  it  was  to  remedy  such  cases,  in  a  due  and  orderly 
manner,  without  unnecessary  interference  with  the  general 
rule  of  conclusive  presumption  of  verity,  that  the  statute  was 
passed.  This  being  its  purpose,  there  was  no  good  reason  why 
any  cases  should  be  excluded  from  its  operation,  except  the 
wise  general  legfislative  exception  of  pending  actions,  and  we 
are  of  opinion  that  that  is  all  the  proviso  intends.  That  is  the 
primary  grammatical  meaning  of  the  word  "  already "  in  the 
sentence  as  it  stands.  It  refers  to  present,  not  to  future,  time, 
which  would  have  been  naturally  and  clearly  expressed  by  the 
phrase,  "  where  suits  shall  have  been  commenced,"  etc.  There 
is  certainly  nothing  in  the  language  used  to  indicate  that  the 
legislature  meant  that  the  remedial  act  should  or  should  not 
apply  to  future  suits,  according  to  the  result  of  a  race  between 
a  fraudulent  grantor  and  an  unwary  grantee  for  the  court- 
house door.     The  present  case  is  clearly  within  the  statute. 

Under  the  second  section  of  the  act  the  remedy  to  any  party 
in  interest  is  by  bill  in  equity.  The  provision  is  brief  and  gen- 
eral, and  we  see  no  reason  why  it  should  not  be  held  to  carry 
with  it  the  usual  attributes  of  equitable  remedies,  among  the 
most  important  of  which  is  that  the  court  shall  have  before 
it  and  determine  the  rights  of  all  parties  in  interest.  Any 
other  construction  might  result  in  the  establishment  of  a  valid 
certificate  for  one  party,  and  an  adverse  verdict  on  the  same 
certificate  in  the  same  hands,  when  challenged  by  a  different 
claimant.  Such  a  result  would  be  a  reproach  to  the  law. 
The  learned  court  was  therefoi'e  right  in  holding  that  McCar- 
rell,  the  present  claimant  under  the  second  lease  from  the 
Douglasses,  was  a  proper  party  to  the  bill.     But  we  think  the 
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1  have  allowed  him  to  be  added  as  a  defendaut^ 
view  of  the  circumstances  showing  his  knowledge 
eedings.     Whether  he  is  in  position  to  claim  as  a 
ithout  notice,  or  to  defend  on  his  assignor's  title ; 
he  has  estopped  himself  in  any  way  during  these 
are  questions  that  were  suggested  in  the  ai*gument, 
rise  in  the  present  state  of  the  case,  and  on  them 
10  opinion. 
Decree  reversed,  and  bill  reinstated,  with  direc- 
tions to  allow  complainants  to  amend  by  the 
addition  of  any  other  parties  in  interest,  and 
for  further  proceedings   in   accordance  with 
law ;  the  costs  of  this  appeal  to  be  paid  by  the 
appellees. 


DONAGHY  V.  MARTHA  M.  GILL  ET  AL. 

\Y  DEFENDANTS  FROM  THE  COURT  OF  COMMON 
PLEAS   OF  BUTLER  COUNTY. 

ned  October  21,  1889— Decided  November  11,  1889. 

)on  a  recognizance  entered  into  in  partition  proceedings,  no 
3  recovered  than  is  therein  stipulated  to  be  paid.  If  the 
in  fact  entitled  to  a  larger  amount,  the  recognizance  must 
ided  before  the  suit  therefor  can  be  maintained. 

CBRRBTT,    Green,   Williams,    McCollum   and 

rj. 

jtober  Term  1889,  Sup.  Ct. ;  court  below,  No.  28 
L888,  C.  P. 

10,  1888,  Nancy  Donaghy  brought  assumpsit 
.  H.  Gill  and  Martha  M.  Gill  his  wife,  filing  a 

claim  in  which  was  averred  that  the  plaintiff  was 
)f  Joseph  Donaghy,  who  had  died  leaving  a  will 
he  plaintiff  all  his  "  real  and  personal  property  to 
[fetime,  and  what  is  left  after  her  death,  then  the 
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balance  of  real  estate  and  personal  property  to  be  divided 
equally  with  the  children  or  legal  heirs;"  that  the  real  es- 
tate of  the  testator  was  subsequently  partitioned  in  the  Oi> 
phans'  Court  of  Butler  county  and  divided  into  two  parts, 
purpart  No.  1  being  awarded  to  Martha  M.  Gill,  one  of  defend- 
ants, at  the  valuation  of  13,822 ;  that  said  Wm.  H.  Gill  and 
Martha  M.  Gill  had  entered  into  possession  of  purpart  No.  1, 
about  April  9, 1884,  and  were  still  in  possession  of  the  same; 
that  the  plaintiff  was  entitled  to  be  paid  by  defendants  the 
interest  upon  the  said  sum  of  $3,822,  at  which  said  land  had 
been  awarded,  but  she  had  hitherto  been  paid  but  the  interest 
on  one  third  the  said  sum ;  claiming  judgment  for  a  balance  of 
$487.20,  with  interest  from  April  1,  1888. 

The  defendants  filed  an  affidavit  of  defence  averring  : 
"  Affiant  alleges  that  all  the  right  and  title  of  Martha  M. 
Gill,  in  purpart  No.  1,  in  the  partition  of  the  real  estate  of 
Joseph  Donaghy,  deceased,  her  father,  and  all  liability  to  any 
peraon  or  persons,  by  reason  of  her  ownership  of  said  property, 
arises  from  and  on  account  of  her  being  awarded  said  purpart 
by  the  order  of  the  Orphans'  Court  of  said  county,  in  the  par- 
tition of  said  estate.  And  the  order  of  said  court,  under  and 
by  virtue  of  which  she  holds  the  said  land,  and  under  which 
all  liability  to  plaintiff,  if  any,  exists,  was  in  the  words  follow- 
ing, to  wit :  *  April  9, 1884.  The  court  award  purpart  No.  1 
to  Mrs.  Martha  Gill,  at  her  bid  of  forty  dollars  per  acre ;  she 
to  enter  into  recognizance  with  surety,  in  the  sum  of  five  thou- 
sand dollars,  for  the  payment  of  the  widow  and  heirs  of  dece- 
dent of  amounts  to  which  they  may  be  entitled  by  law ;  the 
amount  payable  to  heirs  to  be  paid  with  interest  within  one 
year.'  And  in  pursuance  of  and  in  compliance  with  said  order 
of  court,  the  defendants  entered  into  a  recognizance  in  the  sum 
of  five  thousand  dollars  with  surety,  conditioned  for  the  pay- 
ment to  the  widow,  Nancy  Donaghy,  interest  on  the  one  third 
during  life,  and  to  the  heirs  as  in  said  decree  directed  the  two 
thirds  payable  within  one  year  with  interest.  And  within  the 
year  these  defendants  paid  the  two  thirds  due  the  hell's  with 
interest,  and  have  continued  to  pay  the  widow  her  interest 
under  said  decree  and  recognizance,  and  are  not  in  arrears  for 
any  part  of  the  same.  And  as  all  of  plaintiff's  cause  of  action 
is  based  and  founded  on  said  partition  proceedings  and  the 
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decrees  of  the  court  therein,  defendants  deny  that  they  are ' 
indebted  to  plaintiff  in  any  sum  whatever,  as  they  have  fully 
complied  with  all  decrees  and  recognizances  of  said  partition 
proceedings. 

"  Defendants  further  deny  the  right  of  plaintiff  to  maintain 
this  suit  in  the  manner  and  form  in  which  it  is  brought,  based 
as  it  is  on  said  proceedings  in  partition,  as  their  only  remedy 
against  defendants  for  any  alleged  liability  by  them,  by  reason 
of  their  acceptance  and  ownership  of  said  purpart  No.  1,  is  and 
must  be,  by  proceedings  on  said  recognizance.  And  the  juris- 
diction of  this  court  in  the  manner  and  form  in  which  it  is  in- 
voked, is  denied.  And  defendants  deny  generally,  that  they 
are  indebted  to  plaintiff  in  any  sum  or  sums  whatever." 

A  supplemental  affidavit  of  defence  was  filed  which,  raising 
questions  immaterial  here,  denied  the  jurisdiction  of  the  Or- 
phans' Court  to  make  the  partition  of  said  real  estate.  The 
plaintiff  having  taken  a  inile  for  judgment  for  want  of  a  -suffi- 
cient affidavit  of  defence,  the  court,  Hazen,  P.  J.,  without 
opinion  filed,  on  November  12,  1888,  made  the  rule  absolute 
and  entered  judgment  for  the  plaintiff  for  $504.25.  Thereupon 
the  defendants  took  this  appeal  specifying  the  order  directing 
said  judgment  as  error. 

Mr.  James  M.  Qalbreaih  (with  him  Mr,  J.  B.  MoJunkin  and 
Mr.  Clarence  Walker)^  for  the  appellants. 

Counsel  cited :  Vowinckel  v.  Patterson,  114  Pa.  27. 

Mr.  John  M.  Oreer  (with  him  Mr.  Everett  Rahton^  Mr.  John 
M.  ThompBon  and  Mr.  Wm.  Thompson^^  for  the  appellee : 

Counsel  cited :  Section  1,  act  of  April  11,  1835,  P.  L.  199 ; 
Riddle's  App.,  37  Pa.  177  ;  Hartman's  App.,  21  Pa.  488 ;  Cub- 
bage  V.  Nesmith,  3  W.  314 ;  Bailey  v.  Commonwealth,  41  Pa. 
473;  Kidd  v.  Commonwealth,  16  Pa.  434;  Rankin's  App., 
95  Pa.  366;  Allen  v.  Reesor,  16  S.  &  R.  14;  T.  &  H.  Prac^ 
§§  1918,  2053;  Ebbs  v.  Commonwealth,  11  Pa.  878. 

Opinion,  Mr.  Justice  Green  : 

We  see  no  reason  to  doubt  that  the  plaintiff  is  entitled  to  all 
the  interest  upon  the  valuation  money  of  the  purpart  accepted 
by  the  defendants,  but  she  is  proceeding  in  this  action  upon 
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the  recognizance  given  by  the  defendants  in  the  Orphans* 
Court  in  the  partition  proceedings.  That  recognizance  obliges 
the  defendants  to  pay  to  the  plaintiff  only  one  third  of  the  in- 
terest of  the  valuation  money,  and  of  course,  in  an  action  on 
the  recognizance,  no  more  can  be  recovered  than  is  thereby  stip- 
ulated to  be  paid.  It  is,  however,  perfectly  clear  that  the 
recognizance  should  be  amended  or  a  new  one  made  for  the 
correct  amount,  and  then,  if  the  recognizors  refuse  to  pay,  the 
proper  remedy  can  be  speedily  enforced.  Upon  the  present 
state  of  the  record,  there  can  be  no  recovery  for  the  whole  of 
the  interest,  and  therefore  the  judgment  must  be  reversed. 

The  proper  course  for  the  plaintiff  to  pursue  would  seem  to 
be  to  go  into  the  Orphans'  Court,  and  have  the  correct  decree 
made.     We  say  nothing  on  the  question  of  jurisdiction,  as  it  is 
not  now  before  us ;  but  perhaps,  when  the  defendants  reflect 
that  if  there  is  no  partition  the  plaintiff  is  entitled  to  the  ex- 
clusive possession  of  the  land  during  her  life  as  against  them 
and  all  others,  they  may  conclude  that  it  is  doubtful  policy  to 
raise  that  question.     The  alternative  of  an  action  of -ejectment 
by  their  mother  to  recover  possession  and  mesne  profits,  may 
be  less  pleasant  than  the  prompt  and  full  adjustment  of  her 
undoubted  legal  rights  by  their  voluntary  act. 

Judgment  reversed,  and  procedendo  awarded. 


S,  B.  DICK  ET  AL.  v.  L.  N.  IRELAND  ET  AL. 

-AJ^I>BAL  BY  DEFENDANTS  PROM  THE  COURT  OF  COMMON 
PLEAS  OF  BUTLER  COUNTY,  IN  EQUITY. 

Argued  October  22,  188»— Decided  November  11,  1889. 
[To  be  reported.] 

^*  A  special  manuscript  addition  to  a  printed  form  used  in  drawing  up  a 
contract,  is  entitled  to  especial  weight  in  construing  the  contract,  as  it  is 
presumed  to  have  been  separately  and  particularly  considered  by  the 
parties,  and  to  express  their  exact  agreement  on  the  subject  of  it. 
(a)  In  an  agreement  for  the  manufacture,  under  a  license,  of  a  patented 
article,  the  licensees  reserved  the  right  at  any  time  to  cancel  the  contract 
by  giving  thirty  days'  notice  in  writing  to  the  owner  of  the  patent,  and 
paying  all  dues  for  royalties  under  the  license. 
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I  wrote  to  the  ownei*s  of  the  patent:  **  We  wish  to  cancel 
...  as  per  contract.  You  will  please  return  our  bond 
ill  return  the  license  to  you  by  return  mail."  They  paid 
9  thirty  days  succeeding  the  date  of  their  letter,  but  there- 
manufacture  under  the  patent. 

)  not  merely  the  expression  of  a  wish  to  cancel  and  a  will- 
rn  the  license  on  receipt  of  the  bond,  but  was  an  absolute 
escission  of  the  contract,  the  courteous  phrases  used  im- 
r  in  the  nature  of  a  request  for  the  consent  of  the  other 

that,  upon  exercising  an  option  to  cancel  a  license  for  the 
;  patented  diilling  jars,  the  licensee  shall  **  stop  making 
fter,"  plainly  refers  to  the  jars  covered  by  the  licensor's 
3S  not  require  the  licensee  to  refrain  from  making  other 

irroborated  testimony  of  a  single  interested  witness,  op- 
rom  answer  of  the  defendants,  equity  will  not  reform  a 
lent  in  a  material  particular,  especially  when  such  testi- 
g  in  precision  of  language,  and  the  stoiy  of  the  witness 
aprobable. 

,ct  requires  that  one  of  the  parties  shall  keep  books  which 
t,  when  called  upon,  to  the  inspection  of  the  other  party, 
y  be  justified  in  refusing  to  comply  with  a  demand  for 
3,  if  coupled  with  another  demand  unwarranted  by  the 


RETT,  Green,  Clark,  McCollum  and  Mitch- 

bober  Term  1889,  Sup.  Ct. ;  court  below,  No.  5 
85,  C.  P.  in  Equity. 

L885,  Samuel  B.  Dick,  and  F.  W.  Ames,  receiver 
5  Sterrett  Manufacturing  Company,  filed  a  bill  in 
L.  N.  Ireland  and  S.  McCaughtry,  doing  business 
id  &  Co.  The  bill  averred : 
d  Guillod,  the  inventor  of  a  certain  improvement 
3tion  of  drilling  jars,  made  application  under  the 
ited  States  for  a  patent  for  his  said  invention,  and 
lovering  the  same  were  duly  issued  to  Bryan,  Dil- 
,  as  his  assignees,  for  the  term  of  seventeen  yeai-s 
1868  ;  that  on  June  22,  1869,  said  lettei-s  patent 
:ed  and  a  re-issue  made  for  the  residue  of  the  term  ; 
3  assignments  said  re-issued  letters  patent  became 
Jibbs  &  Sterrett  Manufacturing  Co.  et  al.,  who  oii 
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May  16,  1876,  granted  to  the  defendants  a  license  to  manu- 
facture jars  under  said  patent  by  the  contract  following : 

"Memorandum  of  agreement  made  May  16,  A.  d.  1876,  be- 
tween D.  H.  Mitchell  and  the  Gibbs  &  Sterrett  Manufacturing 
Co.,  of  the  city  of  Titus ville,  Crawford  county,  Pa.  of  t^^  ^'^^ 
part,  and  L.  N.  Ireland  &  Co.,  of  the  second  part. 

"  Whereas,  the  parties  of  the  first  part  are  the  ownon 
ters  patent  granted  to  Bryan,  Dillingham  &  Co.,  78,95J 
June  16,  1868,  and  re-issued  to  John  C.  Brytin,  June  2: 
and  No.  3,510  for  certain  improvementij  in  the  construt 
drilling  jara  or  jar  fillings,  and  said  second  parties  desire 
ufacture  said  jars  for  sale  and  use.  Now,  therefore,  the 
of  the  first  part,  hereby  agree  to  and  do  license  the  said 
parties  to  manufacture  and  sell  said  jars  and  jar  fillings 
place  of  business  in  Petrolia,  Butler  county.  Pa.,  as  long 
perform  the  stipulations  and  agreements  herein  specific 
performed  by  said  second  parties.  In  consideration  v< 
the  said  parties  of  the  second  part  agree  to  render  to  sa 
parties,  their  heirs  or  assigns,  on  or  before  the  fifth  day 
and  every  month,  a  full,  true  and  perfect  statement  of 
and  jar  fillings  made  during  the  preceding  month,  and  U 
sold  ;  which  statement  shall  be  verified  by  the  affidavil 
parties  of  the  second  part,  or  their  agent ;  and  said  pa 
the  second  part  agree  to  pay  to  said  first  parties,  their  heirs  or 
assigns,  at  the  time  said  statement  is  rendered,  the  sum  of  ten 
dollars,  as  royalty  for  each  and  every  jar  or  jar  filling  so  made 
during  the  preceding  month 

"  Said  second  parties  shall  keep  a  book  containing  a  list  of  all 
jars  or  jar  fillings  made  and  to  whom  sold  and  the  dates  of  said 
sales,  which  book  shall  at  all  reasonable  times  be  open  to  inspec- 
tion of  the  parties  of  the  first  part  and  their  agents.  Said  sec- 
ond parties  further  agree  and  bind  themselves  not  to  make  or 
sell  any  other  jars  or  jar  fillings  than  those  covered  by  said  let- 
ters patent  during  the  continuance  of  this  agreement " 

Upon  the  margin  of  the  printed  form  containing  the  forego- 
ing agreement,  executed  under  seal  by  the  parties,  and  attested 
by  R.  H.  Sterrett,  was  written  the  following  memorandum : 

"  It  is  agreed  by  parties  of  first  part  that  the  parties  of  sec- 
ond part  can  cancel  this  license  by  giving  thirty  days  notice  in 
writing  and  paying  all  dues.  R.  H.  Sterrett." 
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The  bill  further  averred  the  non-payment  of  royalties  due 
under  said  license,  and  various  breaches  thereof  by  the  defend- 
ants, and  prayed  for  an  account,  etc.,  and  for  general  relief. 

The  defendants  answered,  denying  the  validity  of  the  patent, 
and  the  plaintiffs'  title  thereto ;  averring  that  on  December  19, 
1878,  in  accordance  with  its  terms,  the  defendants  elected  to 
cancel  said  contract,  and  did  so  by  giving  to  the  plaintiffs  a 
written  notice  of  that  date,  directed  to  R.  H.  Sterrett,  Esq., 
at  Titusville,  in  the  words  following : 

"  Sir :  We  wish  to  cancel  our  license  concerning  the  manu- 
facture of  drilling  jars,  bearing  date  of  May  16,  1876,  as  per 
contract.  You  will  please  return  our  bond  to  us,  and  we  will 
return  the  license  by  mail.     Yours  truly,'* 

The  answer  further  averred  that  the  defendants  had  paid 
all  royalties  during  the  time  the  license  was  in  force ;  and  de- 
nied the  liability  of  the  defendants  to  account  to  the  plaintiffs. 

Issue  having  been  joined,  the  cause  was  referred  to  Mr.  R. 
P.  Scott^  as  examiner  and  master. 

On  August  28,  1886,  while  the  case  was  in  progress  before 
the  master,  the  plaintiffs,  by  leave  of  the  court,  amended  their 
bill  by  averring  that  the  words  "and  stop  making  the  jars 
thereafter  "  were  a  part  of  the  contract  as  agreed  to  at  the 
time  of  the  execution  of  the  license  set  out  in  the  bill,  but 
were  omitted  by  the  inadvertence  and  mistake  of  the  scrivener 
from  the  agreement  written  upon  the  margin  of  the  printed  li- 
cense granted  to  the  defendants  on  May  16,  1876,  and  should 
have  been  inserted  at  the  end  thereof.  The  defendants  there- 
upon answered,  denying  this  averment. 

In  support  of  the  averment  introduced  by  their  amendment, 
the  plaintiffs  called  R.  H.  Sterrett,  a  stockholder  in  the  Gibbs  & 
Sterrett  Manufacturing  Company,  and  the  agent  of  the  plaint- 
iffs, who  testified  before  the  master  as  follows :  "  At  the  time  the 
license  was  given,  Mr.  Ireland  said  to  me,  supposing  we,  at  any 
time,  want  to  quit  business,  how  can  we  surrender  our  license 
and  get  our  bond  back.  I  told  him  that  at  any  time  they 
wanted  to  quit  business,  or  did  quit  business  (we  were  talk- 
ing about  the  manufacture  of  jars,  the  jar  business),  that  he 
could  do  so  by  giving  thirty  days'  notice,  paying  all  dues  ac- 
cording to  the  terms  of  the  contract,  and  I  told  him  I  would 
endoi-se  that  on  the  margin  of  the  contract,  and  I  did.     The 
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arrangement  was  that  he  could  get  the  bond  back  any  time  he 
quit  manufacturing  jars.     Inadvertently  I  indorsed  only  a  part 
of  that  contract  on  the  margin.     I  left  out  that  part  about 
quitting  the  manufacture  of  jars.     It  was  also  a  ]     "     ""  ^^ 
agreement  that  I  would  return  the  bond.     The  ai 
was  that  any  time  they  wanted  to  quit  the  business, 
the  business,  and  pay  all  dues,  according  to  the  U 
license,  that  I  was  to  return  the  bond  and  cancel  1 
It  was  my  mistake  that  this  was  not  in  the  writing. 

The  defendants,  L.  N.  Ireland  and  S.  McCaughtr 
under  objection  to  their  competency  upon  the  grc 
death  of  D.  H.  Mitchell,  one  of  the  parties  to  the 
license,  that  no  agreement  was  made,  in  connectio 
license,  that  upon  its  cancellation  by  the  defendants  t 
stop  the  manufacture  of  jars,  but  that  the  writing  < 
whole  contract,  and  nothing  was  omitted  therefrc 
Artman,  a  witness  called  by  the  defendants,  testified 

A.  I  was  present  at  the  time  the  contract  in  sui 
at  Petrolia 

Q.  Did  you  hear  any  conversation  or  agreeme: 
the  parties,  as  to  the  clause  written  on  the  margin, 
words  written  ?    A.  No,  sir. 

Q.  Was  there  any  agreement  in  your  presence 
that  when  he  canceled  this  agreement,  they  were  t 

ing  jars  altogether?     A.  No,  sir I  was  in  1 

day,  not  just  close  all  the  time  the  conversation  was  going  on 
between  them ;  shop  is  probably  40  or  50  by  60  or  70  feet. 
We  had  an  office  room  separate  or  partitioned  off  the  shop;  it 
was  probably  12  by  15  feet.  Part  of  the  conversation  between 
Sterrett  and  Ireland  which  I  have  detailed,  was  in  office ;  other 
part  in  main  building.  I  was  not  in  office  all  the  time,  was 
back  and  forth  in  shop.  Do  not  say  that  I  heard  all  the  con- 
versation that  took  place  between  R.  H.  Sterrett  and  defend- 
ants that  day ;  think  I  heaixl  half  of  it ;  it  was  ten  years  ago, 
1876 ;  was  not  personally  interested  so  as  to  charge  my  mind 
with  conversation. 

R.  H.  Sterrett  testified  further  for  the  plaintiffs :  "  After  I 
answered  letter  of  Ireland  and  Hughes,  dated  December  19, 
1878,  a  short  time  thereafter  I  received  their  final  report,  either 
February  8,  1879,  or  it  was  dated  February  8, 1879.     I  went 
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to  Petrolia,  saw  Ireland  &  Co.,  told  them  that  I  had  come  to 
settle  their  jar  account,  as  per  terms  of  the  license,  and  that  I 
wanted  to  examine  their  books,  and  if  I  found  that  they  had 
reported  and  paid  for  all  the  jars  made  and  sold,  as  per  terms 
of  the  license,  that  I  was  prepared,  if  they  were  going  to  quit 
making  jars,  to  surrender  their  bond  and  cancel  their  license. 
Mr.  Ireland  refused  to  allow  me  to  examine  their  boqks,  and 
told  me  we  had  all  the  reports,  information  and  pay  we  would 
ever  get  on  that  score.  I  told  him,  then,  I  should  not  return 
his  bond  or  cancel  the  license,  but  that  we  should  hold  him  to 
the  terms  of  his  contract  or  license.  Mr.  Ireland  claimed  by 
the  memorandum  on  the  license,  that  I  had  agreed  to  cancel. 
I  told  him  our  agreement  was  to  cancel  upon  his  complying 
with  the  terms  of  the  contract,  which  he  had  not  done,  and 
until  he  did  I  should  not  cancel.  I  called  his  attention  to  that 
clause  in  the  license  requiring  them  to  make  sworn  statements 
and  to  exhibit  their  books  of  all  jars  made  and  sold,  which  they 
had  failed  and  refused  to  do,  and,  from  my  belief,  I  was  not 
satisfied  that  they  had  reported  for  all  jars  they  had  made  and 
sold,  but  if  he  would  satisfy  me  by  their  books  that  they  had 
done  so,  and  were  going  to  quit  making  jars,  that  I  would  sur- 
render his  bond  and  cancel ;  but  he  refused  to  make  any  fur- 
ther statements  or  sworn  statements,  or  allow  me  to  examine 
the  books.  I  again  refused  to  surrender  his  bond,  and  came 
away  and  left  the  matter.  I  had  the  license  and  bond  with 
me  at  the  time." 

L.  N.  Ireland  testified  denying  that  he  had  refused  to  peiv 
mit  Sterrett  to  examine  the  books  of  the  defendants. 

On  May  27, 1887,  the  master  reported  inter  alia,  as  follows : 
The  evidence  of  the  plaintiffs  proves  conclusively  that  the 
letters  patent  specified  in  said  contract  were  duly  granted  as 
set  forth  in  paragraph  4  of  the  plaintiffs'  bill ;  that  the  plaint- 
iffs were  the  owners  of  said  letters  patent  and  had  the  lawful 
right  to  license  the  use  thereof,  and  make  the  contract  with  ^ 
the  defendants,  giving  them  the  right  to  make  and  sell  drilling 
jars  and  jar  fillings,  covered  and  protected  by  said  patent; 
also,  that  the  defendants  continued  to  manufacture  and  sell 
drilling  jars  and  jar  fillings  at  their  shop  or  works  at  Petrolia, 
from  the  date  of  said  license,  May  16,  1876,  until  and  after  the 
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expiration  of  said  patent  in  June,  1885,  and  did  not  make 
monthly  statements  or  pay  royalty  as  provided  for  in  said  con- 
tract after  December,  1878.  The  defendants  admit  these  facts, 
but  allege  that  the  jars  and  jar  fillings  made  and  sold  by  them, 
from  December,  1878,  to  June,  1885,  were  not  made  under 
said  license,  and  that  they  were  not  bound  to  make  monthly 
statements  or  pay  royalty ;  that  on  December  19,  1878,  they 
elected  to  cancel,  annul  and  terminate  said  contract  by  giving 
the  plaintiffs  notice  in  writing,  according  to  the  terms  of  said 
agreement,  and  that  they  did,  in  the  manner  provided  for  in 
said  license,  cancel  and  terminate  the  same  and  pay  all  dues, 
and  that  said  license  ceased,  terminated  and  was  canceled 
about  January  19,  1879,  or  thirty  days  after  said  notice. 

The  plaintiffs  admit  that  the  notice  given  by  defendants  was 
received  by  R.  H.  Sterrett,  Esq.,  but  deny  that  said  license 
ceased,  terminated  or  was  canceled,  as  alleged  by  the  defend- 
ants ;  and  contend  that  it  could  not  be  terminated  or  canceled 
without  their  assent,  and  then  only  upon  the  defendants  sur- 
rendering said  license,  paying  all  royalties  due  to  the  date  of  the 
surrender  of  said  license,  receiving  back  their  bonds  and  ceasing 
the  further  manufacture  and  sale  of  drilling  jars  and  jar  fillings ; 
the  plaintiffs  alleging  by  an  amendment  filed  August  28,  1886, 
that  it  was  a  part  of  the  contract  or  agreement  that  the  defend- 
ants were  to  cease  the  manufacture  of  drilling  jars  and  jar  fill- 
ings, in  the  event  that  they  should  conclude  to  cancel  said 
license,  and  that  the  words,  "  And  stop  making  the  jars  there- 
after," should  have  been  added  to  memorandum  of  agreement, 
indoi-sed  on  the  margin  of  the  contract  or  license,  dated  May  16, 
1876,  but  that  that  portion  of  said  contract  was  omitted  from 
the  written  memorandum  by  the  inadvertence  of  Mr.  Sterrett, 
who  wrote  the  contract.  Mr.  Sterrett  conducted  all  the  busi- 
ness with  the  defendants  with  reference  to  said  license 

The  defendants  deny  that  there  was  any  agreement  on  their 
part  to  cease  manufacturing  jars  or  jar  fillings  in  case  they 
determined  to  cancel  said  license,  and  deny  that  the  words, 
"  and  stop  making  jars  thereafter,"  were  omitted  from  said  con- 
tract by  either  accident,  mistake  or  inadvertence,  and  say  that 
the  agreement  of  license  given  to  them  covers  and  contains  the 
whole  contract. 

Parol  evidence  is,  as  a  general  rule,  inadmissible  to  contra- 
Vol.  cxxx — 20 
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diet,  change  or  explain  a  written  contract,  except  in  case  of 
fraud,  mistake  or  accident,  and  here  the  plaintiffs  allege  inad- 
vertence and  mistake.  The  parol  evidence  offered  was  not  ad- 
mitted to  contradict,  change  or  alter  the  written  contract,  but  to 
explain  what  occurred  at  the  time  of  the  execution  of  said 
contract,  with  reference  to  the  subject  matter  thereof. 

D.  H.  Mitchell,  one  of  the  parties  to  and  assignor  of  the  thing 
or  contract  in  action,  being  dead  before  the  filing  of  this  bill, 
the  defendants  Ireland  and  McCaughtry,  are  incompetent, 
under  the  act  of  1869,  to  testify  as  to  what  occurred  at  the 
time  of  the  execution  of  said  contract,  and  their  testimony 
(taken  under  objection)  with  reference  thereto  being  excluded, 
and  giving  all  the  weight  to  the  testimony  of  Mr.  Ailanan  that 
it  is  entitled  to,  the  evidence  of  Mr.  Sterrett,  taken  in  connec- 
tion with  the  acts  of  the  defendants  with  reference  to  said 
contract,  after  the  making  thereof,  sustains  the  position  of  the 
plaintiffs. 

Was  the  letter  of  the  defendants  to  R.  H.  Sterrett,  dated 
December  19, 1878,  a  cancellation  of  said  contract?  The  letter 
does  not  declare  a  rescission  or  cancellation  of  said  license  by 
the  defendants.  It  merely  expresses  a  wish  to  cancel  and  a 
willingness  on  part  of  the  defendants  to  return  the  license  to 
plaintiffs  upon  receipt  of  their  bond.  It  does  not  appear  any- 
where in  the  written  contract  of  license  that  the  defendants 
were  to  or  did  give  a  bond  to  the  plaintiffs.  But  the  defend- 
ants' letter  shows  that  a  bond  was  given  and  shows  to  some 
extent  that  there  was  a  part  of  said  contiuct  not  expressed  in 
the  written  agreement  of  license.  The  marginal  writing  on 
contract  provides  "  That  the  parties  of  second  part  can  cancel 
this  license  by  giving  thirty  days  notice  in  writing  and  paying 
all  dues."  The  defendants'  letter  requests  the  return  of  their 
bond  as  a  condition  precedent  to  the  return  or  cancellation  of 
the  license.  These  facts  taken  in  connection  with  the  fact 
that  the  defendants  on  May  16,  1876,  executed  and  delivered 
to  the  plaintiffs  a  bond  in  the  sum  of  five  hundred  dollars,  re- 
citing the  contract  with  the  plaintiffs  for  the  manufacture  and 
sale  of  drilling  jai's  and  jar  fillings  and  conditioned  for  the  true 
performance  of  said  agreement  and  the  making  of  monthly 
statements  and  payments  as  therein  provided,  and  the  testimony 
of  R.  H.  Sterrett,  as  to  his  interview  with  Ireland  in  Pebru- 
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ary,  1888,  indicate  very  forcibly  and  conclusively  that  said  de- 
fendants could  not  terminate  said  contract  at  their  pleasure, 
and  without  the  consent  of  the  plaintiffs,  but  that  said  license 
or  agreement  could  only  be  canceled,  terminated  and  surren- 
dered with  the  consent  of  the  plaintiffs,  and  by  the  mutual  act 
of  both  parties. 

There  is  no  evidence  that  the  bond  of  the  defendants  was 
ever  surrendered  to  them  by  the  plaintiffs,  or  that  the  plaintiffis 
agreed  or  consented  to  the  cancellation  or  surrender  of  said 
agreement  of  license,  but,  on  the  other  hand,  the  plaintiffs  on 
May  6,  1885,  entered  a  judgment  against  the  defendants  on 
theii-  bond  at  No.  269  June  Term  1886. 

All  the  evidence  and  facts  in  the  case,  with  reference  to  the 
alleged  rescission  and  cancellation  of  said  agreement  of  license, 
show  such  an  utter  want  of  mutuality  between  the  plaintiffs 
and  defendants  with  regard  thereto,  as  to  repel  the  allegation 
of  the  defendants  that  said  license  was  rescinded,  terminated 
and  annulled  by  them  January  19,  1879,  or  that  they  could 
cancel  the  same  without  the  consent  of  the  plaintiffs. 

In  view  of  all  the  evidence  in  the  case,  I  find  the  facts  as 
follows : 

1.  That  the  letters  patent  described  in  the  plaintiffs'  bill  were 
duly  granted  as  specified  in  paragraph  four  of  said  bill. 

2.  That  the  plaintiffs  were,  at  the  time  of  the  making  of  the 
contract  with  the  defendants,  to  wit,  May  16,  1876,  the  lawful 
owners  of  said  patent,  and  as  such  had  the  right  to  license  its 
use,  and  make  the  contract  with  the  defendants,  giving  them 
the  right  to  manufacture  and  vend  drilling  jars  and  jar  fillings 
covered  and  protected  by  said  letters  patent. 

3.  That  the  defendants,  after  the  date  of  said  contract, 
May  16, 1876,  commenced  making  drilling  jars  and  jar  fillings 
thereunder. 

4.  That  the  defendanfe  agreed  not  to  make  or  sell  any  other 
jar  or  jar  fillings  than  those  covered  by  said  letters  patent, 
during  the  continuance  of  said  agreement. 

5.  That  the  defendants,  or  one  of  them,  L.  N.  Ireland,  con- 
tinued to  manufacture  and  sell  drilling  jars  at  his  shop  in  Pe- 
trolia,  Butler  county,  Pennsylvania,  from  May  16, 1876,  until 
the  expiration  of  said  patent  in  June,  1885. 

6.  That  the  defendants  agreed  to  render  to  the  plaintiffs  on 
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the  fifth  day  of  each  and  every  month,  a  full,  true 
it  statement  of  all  jars  and  jar  fillings  made  during 

ing  month,  and  to  whom  sold and  to  pay  the 

it  the  time  said  statement  is  rendered,  the  sum  of  ten 
royalty  for  each  and  every  jar  or  jar  filling  so  made 

preceding  month. 

the  defendants  have  not  made  or  rendered  to  the 
ny  statement  of  jars  or  jar  fillings  made  or  sold  since 

1878. 

the  defendants  have  not  paid  the  plaintiffs  the  sum 

iars  on  any  jars  or  jar  fillings  made  since  December, 

t  the  letter  or  notice  of  the  defendants  to  R.  H.  Ster- 

December  19,  1878,  was  not  a  rescission  or  cancel- 

laid  license,  and  did  not  operate  as  such  at  any  time 

V 

t  the  check  of  the  defendants  No.  37,  dated  Petrolia. 
},  1879,  on  Argyle  Savings  Bank,  to  the  order  of  R. 
b,  for  twenty  dollars,  paid  under  protest  as  royalty 
patent,  was  for  royalty  on  two  sets  of  jars  sold  De- 
1878,  to  William  Reader  and  Henry  Webster,  as  per 
December,  1878. 

ration  of  agreement  or  contract  of  license,  between 
ffs  and  defendants,  was  coincident  with  that  of  the 
Less  the  term  thereof  was  sooner  terminated  by  the 
and  consent  of  the  plaintiffs  and  defendants,  and 
r  no  termination  or  cancellation  of  said  contract  dur- 
m  for  which  said  patent  existed,  and  the  defendants 
itinued  the  manufacture  of  drilling  jars  and  jar  fill- 
May  16,  1876,  until  the  expiration  of  said  patent, 
385,  the  liability  of  the  defendants  to  account  to  the 
inder  said  contract  would  not  terminate  until  after 
bion  of  the  patent.]  ^ 

rights  are  property ;  the  owners  thereof  cannot  be 

bereof  without  due  process  of  law :  Walker  on  Pat- 

.     The  grant  of  letters  patent  creates  a  legal  estate 

liar  character,  consisting  of  the  exclusive  right  to 

make,  vend  or  use  the  subject  of  the  grant,  for  a  specific  period  : 

Curtis  on  Patents,  §  167 ;  and  a  licensee  who  has  obtained  a 

license  upon  certain  terms,  will  be  held  by  a  court  of  equity  to 
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a  compliance  with  those  terms.  In  such  cases,  however,  the 
court  will  act  with  due  regard  to  the  subtantial  rights  of  both 
parties,  neither  permitting,  on  the  one  hand,  the  licensee  to 
continue  his  use  in  disregard  of  the  agreement ;  nor,  on  the 
other  hand,  working  an  unreasonable  forfeiture  of  the  license : 
Curtis  on  Patents,  §  438.  A  party  who  has  had  the  use  of  an 
invention,  under  a  contract  for  an  annual  rent,  or  other  es- 
timated rate  of  payment,  may  discontinue  the  payment,  and  if 
he  still  use  the  invention,  the  patentee  may  sue  him  for  the  rent 
due,  or  for  infringement:  Curtis  on  Patents,  §  488;  Walker  oa 
Patents,  §  807,  note  8 ;  Curtis  on  Patents,  §  307  and  note  5. 

The  defendants  took  a  license  to  use  the  plaintiff's  property. 
They  were  not  obliged  to  make  any  drilling  jars  or  jar  fillings 
under  said  license,  but,  having  commenced  to  make  them  and 
continued  to  make  them  during  and  until  the  expiration  ot  said 
patent  in  June,  1885,  and  having  fully  enjoyed  the  advantages 
contracted  for  in  said  license,  the  defendants  became  and  are 
liable  to  account  and  pay  to  the  plaintiffs  the  sum  of  ten  dol- 
lars for  each  and  every  drilling  jar  and  jar  filling  made  by  them 
during  the  continuance  of  said  license.  On  the  authority  of 
Patterson's  App.,  11  W.  N.  572,  I  am  of  opinion  that  this  is  a 
proper  case  for  equitable  relief. 

— The  master  thereupon  recommended  a  decree  for  an  ac- 
count, and  that  the  defendants  pay  to  the  plaintiffs  the  sum  of 
ten  dollars  for  each  and  every  drilling  jar  or  jar  filling  made  by 
the  defendants  b^ween  December  26, 1878,  and  June  16, 1885, 
and  also  pay  the  costs. 

Exceptions  filed  to  the  master's  report  by  the  defendants  and 
overruled  by  him,  were  renewed  before  the  court,  and  after 
argument,  the  court,  Hazen,  P.  J.,  without  opinion  filed,  entered 
the  following  decree : 

"  And  now  to  wit ;  February  20, 1888,  this  case  came  on  to 
be  heard  on  the  bill,  answer,  testimony,  master's  report  and  ex- 
ceptions thereto,  and  thereupon  it  is  ordered,  adjudged  and 
decreed,  that  the  defendants  do  account  to  plaintiffs  for  all 
drilling  jars  and  jar  fillings  made  by  them,  or  either  of  them, 
or  under  their  or  either  of  their  directions  or  employment,  from 
December  25,  1878,  to  June  16, 1885,  at  Petrolia,  in  Butler 
county,  Pa.,  and  pay  to  plaintiffs  the  sum  of  ten  dollars  for 
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very  drilling  jar  or  jar  filling  made  within  said  time, 
ly  the  costs  of  this  proceeding ;  and  the  same  is  re- 
to  R.  P.  Scott,  Esq.,  the  master,  for  further  proceed- 
;  case  before  him."  * 

ter  thereupon  proceeded  to  state  an  account  in  pur- 
Lihe  decree.  The  defendants  filed  with  him  a  state- 
>r  oath,  showing  the  manufacture  and  sale  by  them, 
period  specified  in  the  decree,  of  724  sets  of  jars  and 
but  averring  that  only  three  of  them,  which  were 
^  the  years  1883  and  1884,  were  of  the  character  de- 
ihe  letters  patent  of  the  plaintiffs,  and  that  none  of 
i  jar  fillings  embraced  in  the  account  were  manufac- 
•  to  December  25,  1878,  the  date  when  the  contract 
e  plaintiffs  and  defendants  was  rescinded. 
Qtiffs  having  excepted  to  the  statement  and  affidavit 
B  defendants,  the  latter,  at  the  final  hearing  before 
,  offered  to  prove  by  L.  N.  Ireland  the  following 

defendants  have  made  but  two  sets  of  steel-lined 
jharacter  described  and  claimed  in  plaintiffs'  patent, 
ate  of  their  alleged  rescission  of  the  license  in  suit, 
d  said  sets  were  returned  to  defendants  on  account 
3,  and  other  jars  supplied  by  the  defendants  in  lieu 

ill  other  jars  made  by  defendants  «were  all-steel  jars 

uarter  jars,  the  former  having  no  iron  in  their  con- 

Kcept  the  pin,  and  the  latter  having  no  iron  in  the 

reins  or  link-bars,  for  a  distance  of  nearly  one  half  their  length 

from  the  knocking  head,  and  no  iron  surrounding  the  knocking 

head. 

3.  That  since  the  date  of  the  contract  in  suit  and  for  some 
time  prior  thereto,  there  was  no  market  for  steel-lined  jars  of 
the  character  described  and  claimed  in  plaintiffs'  patent. 

4.  All  the  statements  contained  in  defendants'  affidavit  filed 
August  21, 1888,  as  a  supplement  to  their  account. 

6.  That  fully  twenty-five  per  cent  of  the  jars  made  and  sold 
by  defendants,  were  returned  on  account  of  breakage  and  new 
jars  furnished  in  lieu  thereof. 

6.  In  connection  with  the  foregoing  offers,  the  defendants 
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produce  exhibits  X,  Y  and  Z,  the  former,  X,  illustrating  the 
kind  of  jars  described  and  claimed  in  plaintiffs'  patent;  the 
dark  wood  in  each  exhibit  representing  steel,  and  the  other 
parts  representing  iron.  Y  illustrates  a  steel  quarter  jar  and 
Z,  an  all-steel  jar. 

7.  The  defendants  offer  to  prove  that  some  of  the  jars  named 
in  the  account  stated  (and  what  ones)  although  made  and  sold 
and  charged  in  the  books,  were  broken  and  returned  and  by  the 
terms  of  the  contract,  not  to  be  paid  for. 

The  plaintiffs  having  objected  to  these  offers,  the  master,  * 
under  the  conclusions  of  his  former  report,  made  the  following 
ruling  thereon : 

The  defendants'  offers  of  evidence  are  overruled ;  the  first,® 
second,''  fourth,  fifth  ^  and  seventh  as  incompetent,  and  the 
third  and  sixth  as  immaterial  and  irrelevant. 

On  February  4,  1889,  the  master  made  his  final  report,  find- 
ing :  That  the  license  contract  between  the  plaintiffs  and  de- 
fendants continued  in  force  from  its  date  until  June  16,  1885, 
the  date  of  the  expiration  of  the  patent ;  that  all  of  the  jars 
and  jar  fillings  reported  by  the  defendants  as  made  and  sold 
by  them  from  December  25,  1878,  to  June  16, 1885,  were  made 
and  sold  in  violation  of  their  covenants  and  agreements  con- 
tained in  said  license,  and  that  the  sum  of  ten  dollars  upon 
each  and  every  jar  or  jar  filling  so  made  and  sold,  became  due, 
owing  and  payable  from  the  defendants  to  the  plaintiffs,  on  the 
fifth  day  of  each  month  succeeding  the  month  in  which  they 
were  manufactured  and  sold,  as  provided  in  said  license ;  that 
the  plaintiffs  are  entitled  to  recover  from  the  defendants  in  this 
proceeding  the  said  sum  of  ten  dollars  royalty  for  each  and 
every  jar  or  jar  filling  so  made  and  sold  by  them  as  aforesaid, 
with  interest  thereon  from  the  fifth  day  of  each  month  next 
succeeding  the  month  of  manufacture  and  sale,  at  which  time 
it  was  provided  in  said  license  the  defendants  were  to  render 
their  account  and  pay  the  said  royalty  of  ten  dollars,  by  reason 
of  the  violation  and  breach  by  said  defendants  of  the  covenants 
and  agreements  in  said  license  on  their  part  to  be  kept  and  per- 
formed ;  and  that  said  defendants  are  indebted  to  and  owe  the 
plaintiffs  for  said  royalty  on  724  sets  of  drilling  jars  or  jar 
fillings  made  and  sold  by  them  from  December  25,  1878,  to 
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S  with  interest  as  aforesaid,  computed  to  the  fifth 
ry,  1889,  the  date  of  this  report, 
on  stated  an  account  against  the  defendants,  the 
of  which  was  for  the  month  of  August,  1879 ; 
sfendants  with  royalties  amounting  to  $7,240,  and 
m  amounting  to  $2,389.15,  aggregating  $9,629.15; 
ided  a  decree  that  they  pay  the  said  sum  to  the 
h.  costs. 

on  the  part  of  the  defendants  to  his  final  report, 
)verruled  by  the  master,  and  renewed  before  the 
rgument  they  were  dismissed,  and  thereupon  the 
o  opinion,  entered  a  final  decree  in  the  form  re- 
y  the  master.^^  The  defendants  then  took  this 
ying  that  the  court  erred : 
erruling  defendants'  exceptions  to  the  master's 

iterlocutory  decree  directing  an  account.* 

missing  the  exceptions  to  the  master's  rulings  on 

Bfera«*«» 

^ring  the  final  decree  recommended  by  the  mas- 


Patterson  (with  him  Mr.  John  M.  Thompson  and 
»7njt?«(m),  for  the  appellants  : 

rginal  writing  on  the  printed  form  of  license  is 
Dccial  consideration:  Grandin  v.  Insurance  Co., 
Its  manifest  purpose  was  to  enable  the  licensees 
contract  without  shuttijig  up  shop  and  regardless 
>r's  consent;  otherwise  it  meant  nothing,  or  at 
othing  to  the  contract.  Sterrett,  who  wrote  it, 
that  anything  was  omitted  from  the  writing,  and 
by  the  answer,  and  by  the  testimony  of  Ireland, 
ind  Artman.  That  Ireland  and  McCaughtiy  were 
ided  by  the  master  is  not  clear,  as  Mitchell  was  a 
ontract  only  by  virtue  of  his  acquiescence  in,  and 
the  act  of  his  agent  Sterrett,  in  which  he  had  no 
,  and  about  which  he  could  not  testify,  if  alive, 
new  nothing  personally :  Pattison  v.  Armstrong, 
Artman's  testimony  is  not  fairly  treated  by  the 
more  than  mere  negative  testimony. 
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2.  But  even  without  the  testimony  of  these  witnesses  on  be- 
half of  the  defendants,  the  master  had  no  warrant  to  find  as 
true  this  allegation  of  omission,  first  made  after  the  lapse  of 
ten  years,  solely  upon  the  testimony  of  Sterrett,  who  is  admit- 
tedly interested,  is  in  no  sense  corroborated  by  circumstances 
equal  to  another  witness,  and  against  whom  all  the  attending 
circumstances  are  arrayed :  Juniata  etc.  Ass'n  v.  Hetzel,  103 
Pa.  507 ;  Murray  v.  Railroad  Co.,  103  Pa.  37;  PhilUps  v.  Meily, 
106  Pa.  636 ;  Sylvius  v.  Kosek,  117  Pa.  67 ;  Thomas  v.  Loose, 
114  Pa.  35.  Moreover,  even  if  the  evidence  were  of  such  a 
character  as  to  prove  conclusively  that  the  alleged  stipulation 
was  agreed  to  and  omitted  by  mistake,  the  circumstances  are 
such  as  to  prevent  the  plaintiffs  from  setting  up  the  omission. 

3.  For,  when  the  licensors  ratified  the  act  of  their  agent,  by 
accepting  and  acting  under  the  contract  as  made  by  him,  they 
had  no  notice,  so  far  as  appears,  of  any  omission,  and  accepted 
it  just  as  it  was  written.  Manifestly  the  plaintiffs  had  no  such 
notice  prior  to  filing  their  bill.  We  submit  that  the  writing  is 
the  only  contract  on  which  the  minds  of  the  parties  met,  that 
the  plaintiffs  are  bound  thereby,  and  that  the  defendants  had 
the  right  to  cancel  on  the  conditions  therein  specified.  With 
regard  to  the  suflSciency  of  their  notice  of  cancellation  this 
court  is  not  bound  by  the  master's  finding,  since  it  is  simply 
his  conclusion  drawn  from  an  undisputed  writing :  Phillips's 
App.,  68  Pa.  130 ;  Moyer's  App.,  77  Pa.  482  ;  Hindman's  App., 
85  Pa.  466.  The  intention  to  cancel  could  not  have  been  more 
clearly  expressed  than  it  was  by  the  defendant's  letter  of  De- 
cember 19, 1878.  By  not  charging  the  defendants  with  any 
dues  prior  to  August,  18?9,  the  master  practically  finds  that  all 
prior  dues  were  paid  by  the  check  of  February  8, 1879.  The 
defendants  therefore  complied  with  the  conditions  required  to 
make  the  cancellation  effective. 

4.  The  interlocutory  decree  was  not  in  accordance  with  the 
established  rule,  and  resulted  in  great  injustice.  Upon  the  first 
reference  to  the  master,  the  existence  of  a  liability  to  account 
should  be  determined,  but  not  the  extent  of  the  liability: 
Hedge's  App.,  63  Pa.  273.  The  testimony  offered  at  the  sec- 
ond hearing  was  manifestly  no  pait  of  our  case  at  the  first 
hearing.  But  the  court's  decree,  upon  the  master's  first  re- 
port, was  practically  final.    It  required  that  the  defendants' 
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3  late  of  ten  dollars  each,  for  all  jars  made,  re- 
ether  they  were  covered  by  the  patent  or  were 
and  to  pay  the  costs,  leaving  nothing  open  for 

but  the  simple  question  of  the  number  of  jars 
amount  of  interest  to  be  computed.  The  master 
elled  to  reject  our  testimony  respecting  the  kind 

The  plaintiffs'  claim,  if  they  had  any,  for  the 
I  other  than  the  patented  jai*s,  would  not  be  for 
^h,  as  liquidated  damages,  nor  a  proper  subject 

in  equity. 

McOandlesa  and  Mr.  Joshtua  Dougla%9^  for  the 

idment  to  the  memorandum  on  the  margin  of  the 
^arly  proved  by  the  testimony  of  the  scrivener 
I  memorandum,  and  in  such  a  case  as  this  the 
\  single  witness  is  sufficient:  Real  Estate  etc. 
5  Pa.  549.  His  testimony  was  given  without 
L,  even  if  he  were  incompetent,  because  of  the 
.  Mitchell,  it  is  now  too  late  to  raise  the  objec- 
t's App.,  106  Pa.  1.  But  as  the  Gibbs  &  Ster- 
aring  Company  was  a  corporation  in  the  hands 
the  witness  was  not  a  party  in  such  sense  that 
^ould  have  excluded  him :  Fell  v.  McHenry,  42 

testimony  was  not  contradictory  of  that  given 
nd  Ireland  and  McCaughtry  were  clearly  incom- 
ire  properly  excluded  on  our  objection,  upon  the 
jrest:  Karns  v.  TanneA  66  Pa.  297;  Hanna  v. 
27 ;  Gardner  v.  McLallen,  79  Pa.  898 ;  Stand- 
aach,  83  Pa.  368 ;  Arthurs  v.  King,  84  Pa.  626; 
uer,  107  Pa.  305 ;  Adams  v.  Edwards,  115  Pa. 
timony  of  Sterrett  is  corroborated  by  the  terms 
notice  of  cancellation,  and  by  the  fact  that  the 

paying  on  February  8, 1879,  for  jars  sold  after 
iiout  saying  anything  about  cancellation,  recog- 
ations  of  their  agreement  and  their  liability  there- 

ngs  of  fact  by  a  master,  sanctioned  by  the  court 
be  set  aside  except  for  plain  error :  Kisor's  App., 
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62  Pa.  428  ;  SprouU's  App.,  71  Pa.  137  ;  Burton's  App.,  98  Pa. 
214 ;  Crowell  v.  James,  2  W.  N.  176.  Moreover,  conceding 
defendants  a  right  to  rescind,  they  must,  before  doing  so,  com- 
ply fully  with  the  requirements  of  the  contract  up  to  that  time. 
They  did  not.  They  did  not  then  render  a  statement  of  jars 
made,  and  make  payment  for  them  within  the  time  prescribed 
in  the  contract.  They  refused  to  permit  the  plaintiff's  agent 
to  examine  their  books.  They  admit  that  they  violated,  all 
through,  their  engagement  not  to  make  or  sell  jars  not  covered 
by  the  patent.  Therefore,  under  no  reasonable  construction 
were  they  entitled  to  cancel. 

4.  The  understanding  and  agreement  of  the  parties  clearly 
was  that  the  defendants  should  account  and  pay  for  all  jars 
made  and  sold  during  the  continuance  of  the  contract,  at  the 
rate  of  ten  dollars  per  set,  without  regard  to  their  construction 
or  the  combination  of  materials  employed.  The  intention  of 
the  agreement  was  to  obviate  all  disputes  as  to  infringement, 
and  all  the  trouble,  difficulty  and  expense  of  discriminating 
between  jars  made  exactly  in  conformity  with  the  description 
in  the  patent  and  other  jars  slightly  differing  therefrom.  It  is 
fair  to  assume  that  the  contract  was  made  in  view  of  the  im- 
possibility of  verifying  reports  of  the  number  made  in  accord- 
ance with  the  patent,  especially  since,  as  soon  as  sold  and  taken 
to  the  oil  fields  for  use,  they  would  practically  be  beyond  the 
reach  of  inspection. 

Opinion,  Mr.  Justice  Mitchell  : 

Notwithstanding  the  report  of  a  master,  confirmed  by  the 
court  below,  in  appellees*  favor,  we  are  of  opinion  that  clear 
fundamental  error,  participated  in  by  the  master  and  the  court, 
as  well  as  the  counsel,  runs  through  the  whole  of  the  appel- 
lees' case. 

The  appellants,  in  May,  1876,  accepted  a  license  from  appel- 
lees for  the  manufacture  of  drilling  jars  and  jar  fiUings  under 
a  certain  patent.  The  agreement  was  in  writing ;  that  is,  it 
was  a  printed  form,  filled  in  as  to  names,  dates,  etc.,  in  writing, 
and  with  the  addition  in  writing,  on  the  margin,  of  the  follow- 
ing stipulation :  "  It  is  agreed  by  the  parties  of  the  first  part 
that  the  parties  of  the  second  part  [licensees]  can  cancel  this 
license  by  giving  thirty  days'  notice  in  writing,  and  paying  all 
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dues."  It  is  undisputed  that  this  clause  was  written  by  the 
agent  of  the  licensors  before  the  execution  of  the  agreement  by 
the  licensees,  and  his  authority  to  make  such  agreement  is  not 
seriously  questioned,  as,  in  view  of  the  acceptance  of  the  con- 
tract by  his  principals,  and  the  collection  of  royalties  under  it 
for  more  than  two  years  and  a  half,  it  could  not  well  be. 

This  portion  of  the  instrument,  being  a  special  manuscript 
addition  to  a  printed  form,  is  presumed  to  have  been  separately 
and  particularly  considered  by  the  parties,  and  to  express  their 
exact  agreement  upon  the  subject.  It  is  therefore  entitled  to 
especial  weight:  Grandin  v.  Insurance  Co.,  107  Pa.  86. 

Both  parties  acted  under  the  license  agreement  until  De- 
cember 19, 1878,  when  the  licensees,  under  the  written  clause 
above  quoted,  sent  a  notice  to  the  licensors  in  the  following 
terms :  "  We  wish  to  cancel  our  license  concerning  the  manu- 
facture of  diiUing  jars,  bearing  date  of  May  16, 1876,  as  per 
contract.  You  will  please  return  our  bond  to  us,  and  we  will 
return  the  license  to  you  by  return  mail." 

This  notice  is  the  hinge  of  the  whole  case.  After  having 
given  it,  the  licensees  (appellants)  ceased  to  make  jars  under 
the  patent,  and  to  furnish  accounts  or  pay  royalties,  except  for 
those  made  during  the  thirty  days  between  the  notice  and  the 
termination  of  the  license.  They  continued,  however,  to  make 
jars  of  other  kinds ;  and,  more  than  six  yeai-s  later,  the  com- 
plainants filed  the  present  bill  for  an  account  and  royalty  on  all 
the  jars  made  during  the  interval,  whether  under  their  patent 
or  not.  The  learned  master  held  that  this  notice  "  do'es  not 
declare  a  rescission  or  cancellation  of  the  said  license  by  the 
defendants.  It  merely  expresses  a  wish  to  cancel,  and  a  will- 
ingness on  part  of  the  defendants  to  return  the  license  to 
plaintiffs  upon  receipt  of  their  bond."  We  are  entirely  unable 
to  concur  in  this  construction.  The  learned  master  has  given 
too  much  weight  to  the  courtesies  of  modern  business  corres- 
pondence. "  We  wish  to  cancel "  imports  nothing  in  the  na- 
ture of  a  request  for  consent,  or  deference  to  the  views  of  the 
other  party.  It  announces,  though  in  civil  phrase,  the  inten- 
tion of  the  writer  to  exercise  his  right  reserved  to  him,  "  as  per 
contract,"  and  it  does  so  with  a  certain  appropriateness  of  lan- 
guage, as,  under  the  agreement,  the  rescission  is  not  immediate, 
but  is  to  take  effect  at  the  expiration  of  thirty  days.     Agatin, 
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the,  subsequent  phrase,  "  you  will  please  return  our  bond,"  is 
not  a  request  as  the  master  views  it.  **  You  will  return  our 
bond,"  would  certainly  be  an  order,  not  a  request,  and  there  is 
no  difference  between  the  two,  except  in  politeness  of  phraseol- 
ogy. It  is  entirely  clear  that  this  letter  was  an  absolute  and 
complete  rescission  of  the  agreement. 
Why  then  was  it  not  effective  ?     The  master  holds  that  "  the 

.  duration  of  the  agreement was  coincident  with  that 

of  the  patent,  unless  the  term  thereof  was  sooner  terminated  by 
the  mutual  act  and  consent  of  the  plaintiffs  and  defendants." 
Such  a  construction  is  totally  inadmissible.  It  is  repugnant, 
not  only  to  the  clear  and  express  words  of  the  contract,  but  to 
its  very  nature  and  purpose.  It  may  be  doubted  if  any  busi- 
ness man  in  the  state  is  so  ignorant  of  law  as  not  to  know  that 
the  parties  to  a  contract  may  rescind  it  at  any  time  by  mutual 
act  and  consent,  and  if  there  be  such  a  man,  he  is  hardly  the 
one  whom  a  corporation  dealing  in  patent  licenses  would  in- 
trust with  a  lot  of  blank  contracts,  to  go  around  the  country 
and  bring  in  unwilling  manufacturers,  in  the  way  that  the 
evidence  discloses  in  this  case.  One  of  the  clauses  in  the  agree- 
ment is  that  in  case  of  licensees'  default,  in  making  the  state- 
ments and  payments  provided  for,  the  license  should  ^^be 
forfeited  at  the  option  of  the  parties  of  the  first  part."  Did  the 
experienced  agent  who  wrote  the  special  agreement  think  that 
that  forfeiture  also  was  to  be  by  mutual  act  and  consent?  This 
whole  theory  of  the  necessity  of  mutual  consent  to  the  exercise 
of  a  privilege  plainly  reserved  to  one  party,  is  too  much  at  va- 
riance with  the  very  object  and  inducements  of  the  privilege, 
to  be  worthy  of  serious  consideration. 

Complainants,  probably  feeling  the  untenability  of  their  case 
upon  any  of  the  grounds  so  far  discussed,  amended  their  bill, 
and  set  up  that  the  written  clause  as  to  rescission  was  incom- 
plete, and  the  words,  "and  stop  making  the  jars  thereafter," 
were  accidentally  and  inadvertently  omitted  at  the  end.  "  Stop  x 
making  the  jai*s."  What  jars  ?  Plainly  the  patent  jars  covered 
by  the  license.  Had  the  respondents  gone  on  making  such  jars 
after  the  rescission,  such  a  provision  would  have  given  com- 
plainants a  liquidated  measure  of  damages  for  such  infringe- 
ment of  their  patent  rights.  But  as  respondents  admittedly 
ceased  making  such  jars,  and  the  complainants'  claim  is  based 
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entirely  on  the  making  of  other  jars,  of  what  possible  use  can 
the  amendment  be  in  the  present  suit?  This  point  seems  so 
perfectly  obvious  that  I  have  been  led  to  examine  the  original 
amendment,  as  sworn  to  and  filed,  to  see  if  there  was  any  mis- 
print in  the  paper-books.  But  there  is  not.  The  record  shows 
the  amendment  as  above  quoted. 

This  really  makes  further  discussion  superfluous.  But  as 
the  master  and  counsel  have  treated  the  amendment  as  if  it 
were  "stop  making  jars"  generally,  it  may  be  worth  while  to 
add  a  few  words  on  the  evidence  to  justify  such  an  alteration 
of  the  contract.  That  it  was  a  material  alteration  is  beyond 
question.  If  the  master  and  the  court  below  were  right,  it  was 
material  enough  to  support  a  decree  for  nearly  $10,000  against 
the  appellants.  Being  a  material  altei*ation  of  a  written  con- 
tract, how  does  it  stand  in  respect  to  evidence  ?  It  is  denied 
in  the  sworn  answer,  and  therefore  must  be  established  by  the 
clear  testimony  of  two  witnesses  or  strong  corroborating  cir- 
cumstances. It  has  neither.  It  comes  into  this  suit  more  than 
a  year  after  the  bill  was  filed,  and  more  than  ten  years  after  the 
alleged  mistake  was  made.  It  comes  in  on  the  unsupported 
testimony  of  one  interested  witness,  whose  evidence  is  so  lack- 
ing in  precision  of  language  that,  while  he  four  or  five  times 
rehearses  the  story  in  relation  to  the  licensees'  question  as  to 
their  possible  desire  "  to  quit  business,"  or  **  quit  manufactur- 
ing jars,"  he  nowhere  uses  the  words  "  stop  making,"  in  which 
he  finally  incorporated  the  amendment,  to  say  nothing  of  his 
introduction  therein  of  the  word  "  the,"  which  absolutely  nulli- 
fied any  possible  benefit  to  be  derived  from  it.  This  is  verbal 
criticism  to  be  sure,  but  it  shows  the  indistinctness  of  the  wit- 
ness's memory,  and  the  entire  absence  of  any  form  of  words 
agreed  on  by  the  parties  as  parts  of  the  contract.  In  regard 
to  corroborating  circumstances,  the  case  is  equally  lame.  No 
possible  inducement  for  such  an  agreement  on  the  part  of  the 
licensees  has  been  shown.  They  were  making  other  jars  before 
the  license,  and  of  course  could  make  them  again  after  its  expi- 
ration or  rescission.  What  were  they  to  gain  by  such  a  stipu- 
lation ?  And  the  evidence  is  undisputed  that  the  written  clause 
was  added  at  their  instance.  I  have  not  referred  to  the  con- 
tradiction by  Artman,  or  to  the  competency  of  the  licensees 
themselves  by  reason  of  the  death  of  one  of  the  licensors.     It 


Digitized  by  LjOOQIC 


DICK  V.  IRELAND.  819 

Opinion  of  the  Court. 

is  unnecessary.  The  whole  story  is  so  inherently  improbable 
that,  if  it  were  before  a  jury  on  the  same  evidence,  it  would 
require  a  wellnseasoned  and  rather  hardy  advocate  to  ask  twelve 
men  to  believe  it.  Before  a  chancellor,  it  has  not  a  foot  to 
stand  on. 

Lastly  ;  it  is  said  that  the  respondents  could  not  effectively 
rescind,  because  they  failed  to  keep  the  condition  that  they 
should  keep  and  exhibit  their  books,  etc.,  and  pay  all  dues. 
We  do  not  find  any  evidence  of  such  breach.  It  is  admitted 
that  they  paid  the  royalty  on  all  the  patent  jars  they  made, 
and  the  only  refusal  to  exhibit  their  books  that  we  find  in  the 
evidence  is  when  complainants'  ag^nt,  Sterrett,  was  at  Petrolia, 
a  month  or  so  after  the  notice  of  rescission ;  and,  as  his  request 
to  inspect  the  books  was  accompanied  by  the  unwarranted  de- 
mand that  they  should  also  "  quit  making  jars,"  the  respond- 
ents were  fully  justified  in  refusing  it. 

As  there  was  a  clear  rescission  of  the  agreement,  no  account 
was  due  by  appellants  at  all.  But  it  may  be  well  to  say  that, 
even  if  the  complainants  had  been  entitled  to  an  account  on 
their  own  view  of  the  case,  there  was  no  evidence  on  which  this 
decree  could  stand.  The  agreement  provided  that  during  its 
continuance  the  licensees  would  Hot  make  any  other  kind  of 
jars,  but  the  royalty  on  the  patented  jars  was  not  stipulated 
damages  for  the  breach  of  that  covenant,  and  there  is  no  evi- 
dence at  all  in  the  case  that  it  was  a  proper  measure  of  such 
damages. 

The  decree  is  reversed,  and  the  bill  dismissed,  with 
costs. 
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N.  HAMILTON  v.  ASA  GROSSMAN. 

BY  DEFENDANT  FROM  THE  COURT  OF  COMMON 
PLEAS  OF  INDIANA  COUNTY. 

^ued  October  23, 1880— Decided  November  11, 1880. 

conveyed  to  Hamilton  200  acres  of  land  covenanting  to  be 
for  any  damage  which  Hamilton  should  sustain  by  reason 
ire  of  the  boundaries,  given  in  the  deed,  to  include  all  the 
i.  Hamilton  entered  upon  and  cut  trees  from  21  acres  of 
belonging  to  Williams,  for  which  act  Williams  brought  tres- 

lis  suit,  Hamilton  agreed  to  exchange  farms  with  Grossman, 
inted  that  **  should  Hamilton  gain  a  certain  law-suit  now 
herein  Williams  is  plaintiff  and  Hamilton  defendant,  the 
id  action  of  Williams  being  for  21  acres  of  land,  to  pay 
L,000  more,"  and  (after  several  details  about  smaller  items), 
to  give  a  good  and  sufficient  deed,  free  from  liens,"  etc. 
raneously  with  the  execution  of  this  conti-uct,  Hamilton  de- 
rossman  a  deed  for  200  acres  of  land.  Subsequently  Will- 
on-prossed  in  said  suit.  Hamilton  then  brought  covenant 
ssman  to  recover,  inter  alia,  the  $1,000  provided  for  in  the 
t  without  having  previously  tendered  a  deed  for  the  21  acres, 
ase,  the  deed  to  be  made  under  the  contract  fairly  referred 
;res,  and  it  being  admitted  that  no  deed  therefor  had  been 
r  even  tendered,  there  was  eiTor  in  not  instructing  the  jury 
lat  as  to  the  item  of  $1,000,  for  tlie  21  acres,  the  plaintiff 
itled  to  recover. 

JERRETT,  Green,  McCollum  and  Mitchell,  JJ.  ; 
not  sitting. 

)ctober  Term  1889,  Sup.  Ct ;  court  below,  No.  41 
a  1881,  C.  P. 

arm  and  number  above  stated,  J.  N.  Hamilton 
tenant  against  Asa  Grossman  on  the  following 
inder  seal : 

s,  Asa  Grossman,  of  Montgomery  township,  Indiana 
,  has  exchanged  his  farm  in  Warren  county,  Vir- 
)  acres,  more  or  less,  with  J.  N.  Hamilton,  of  West 
ough.  Pa.,  for  one  of  200  acres,  or  more,  lying  in 
Lship,  county  of  Indiana,  state  of  Pennsylvania ;  it 
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is  agreed  by  the  said  Grossman  that  he  will  surrender  his  agree- 
ment with  Elias  Biggs,  in  reference  to  furnishing  rails,  etc., 
for  said  farm ;  also  pay  said  Hamilton  1500  in  cash,  also  $1,000 
more,  to  pay  off  a  certain  claim  against  said  farm  in  Virginia. 
It  is  also  agreed,  that  should  the  claim  reach  at  the  pi 
time  more  than  $1,000  against  said  farm  in  Virginia,  said  ( 
man  to  make  the  amount  good  to  whatever  amount  it 
reach.     In  other  words,  to  pay  Hamilton  a  sum  suiHBcie 
meet  all  claims,  and  give  Hamilton  a  clear  deed,  free  fro 
liens  or  incumbrances ;  and  Grossman  further  agrees  that  si 
Hamilton  gain  a  certain  law-suit  now  pending,  wherein 
Williams  is  plaintiff  and  said  Hamilton  defendant,  the 
of  said  action  or  claim  of  Williams  being  for  twenty-one 
of  land,  to  pay  Hamilton  $1,000  more.     Should  Hamiltoi 
said  suit  he  is  only  to  receive  the  $1,500  or  more,  previ 
mentioned,  or  the  $500  and  sufficient  more  to  satisfy  all  c 
against  said  Virginia  farm,  supposed  now  not  to  reach  a  gi 
siun  than  $1,000.     Said  Hamilton  to  assign  his  insurance  j,,_ 
icy  to  said  Grossman  upon  the  buildings  on  said  farm.     Said 
Hamilton  to  have  possession  of  said  Virginia  farm  as  soon  as 
the  laws  of  Virginia  will  admit.     Said  Grossman  to  have  pos- 
session of  said  farm  in  Pennsylvania  at  any  time  he  desires  the 
same.     Hamilton  reserving  the  saw  logs  now  cut  and  not  put 
to  the  creek,  which  he  had  sold  to  the  Twolick  Lumber  Go. 
Hamilton  to  give  a  good  and  sufficient  deed,  free  from  liens, 
etc.     Hamilton  to  have  one  half  the  share  of  wheat  now  grow- 
ing, which  would  fall  to  Grossman  if  he  had  not  sold ;  in  other 
words,  to  have  one  sixth  of  the  wheat  crop  now  growing  on 
said  Virginia  farm,  with  all  the  share  or  one  third  of  spring 
crop. 

"  Witness  our  hands  and  seals  this  21st  day  of  April,  1876." 
At  the  trial  on  November  15,  1887,  it  was  made  to  appear 
that  when  the  contract  on  which  suit  was  brought  was  exe- 
cuted, a  deed  for  200  acres  of  land  was  delivered  by  Hamilton 
to  Grossman.  This  land  had  previously  been  conveyed  to 
Hamilton  by  P.  A.  Williams,  who,  at  the  time  of  delivering 
his  deed,  had  executed  an  agreement  with  Hamilton  containing 
the  following  covenant : 

"  Now,  therefore,  in  consideration  of  the  premises  the  said 
P.  A.  Williams  doth  covenant  and  agree  to  and  with  the  said 
Vol.  cxxx — 21 
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J.  N.  Hamilton  that  the  boundary  lines  designated  on  the  said 
deed  embrace  all  the  cleared  land  now  being  upon  the  said 
land,  and  that  the  residue  owned  by  said  P.  A.  Williams,  if 
any,  is  unimproved,  and  the  said  P.  A.  Williams  further  agrees 
to. be  held  responsible  for  any  damage  or  injury  which  the  said 
J.  N.  Hamilton  shall  or  may  sustain  by  reason  of  the  cleared 
land  not  all  being  embraced  in  the  said  boundaries." 

The  plainti£F,  under  objection  and  exception  to  the  defend- 
ant, put  in  evidence  the  record  of  the  suit  of  Williams  against 
Hamilton,  showing  that  the  action  referred  to  in  the  agreement 
between  Grossman  and  Hamilton  was  for  trespass,  and  that 
when  the  case  was  called  for  trial,  the  plaintiflE  had  suffered  a 
nonsuit.  The  defendant  called  Mr.  Justice  Clabk,  of  coun- 
sel for  Williams,  and  oflEered  to  prove  by  him  that  the  case  of 
Williams  against  Hamilton  was  allowed  to  be  non-prossed  be- 
cause of  the  insolvency  of  Hamilton.  The  offer  was  objected 
to  and  refused.*^ 

The  court,  Hunter,  P.  J.,  10th  judicial  district,  presiding^ 
charged  the  jury  in  part  as  follows : 

Was  the  twenty-one  acres  mentioned  in  this  agreement,  then? 
I  shall  repeat,  was  the  twenty-one  acres,  or  so  much  of  it  as 
gave  the  defendant  an  interest  in  the  Williams  suit,  in  the  ex- 
change of  farms  ?  The  plaintiff  claims  that  it  was,  that  this 
action  of  trespass  brought  for  damages  to  the  twenty-one  acres 
of  land  by  Williams,  was  within  the  exchange  of  lands,  and, 
therefore,  it  gave  an  interest  to  Grossman.  But,  gentlemen, 
the  defendant  took  a  deed ;  the  taking  of  that  deed,  whatever 
may  have  been  the  understanding  prior  to  that,  would  be  the 
consummation  of  the  contract ;  and  this  deed,  if  the  survey  be 
right  and  the  description  in  the  deed  be  right,  would  go  to 
show  that  the  twenty-one  acres  was  not  in  this  deed,  and,  there- 
fore, was  not  in  the  exchange  of  lands  as  consummated  and 
finished  by  the  passing  over  of  these  deeds.  It  is  true,  as  con- 
tended, that  the  words  "  or  more  "  are  in  the  deed ;  but,  as  we 
have  said,  you  have  courses  and  distances  named  in  the  deed, 
and  receiving  such  a  deed  is  a  .conclusion  of  the  contract,  as 
we  have  said.  Was  there,  then,  a  promise  to  convey  the  twenty- 
one  acres  of  land  ?  There  is  nothing  in  the  agreement  at  all 
about  the  deed,  but  simply  about  the  payment  of  $1,000  should 
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the  action  be  successful.  We  inadvertently  omitt 
that  this  suit  of  Williams  was  nonsuited.  That  wi 
a  withdrawal  of  the  suit  from  court  and,  for  the  tii 
substantial  winning  of  the  action. 

[Was  there,  then,  we  repeat,  a  promise  to  convey  1 
one  acres  of  land  in  consideration  of  #1,000?  C 
promise  to  pay  the  $1,000  made  in  good  faith  up 
pectation  that  title  would  be  made  for  the  twentj 
As  we  have  said,  there  is  nothing  in  the  article  of 
itself  that  provides  for  the  giving  of  a  deed.  Th 
of  the  agreement  is  very  peculiai*,  but  we  allowed 
dence  to  be  offered ;  we  allowed  proof  to  be  made 
occurred  at  the  time  the  agreement  was  signed,  for  1 
of  explaining  this  agreement  and  showing  what  the 
and  puipose  of  the  parties  were.]  ^^  Now  a  nun 
nesses  have  testified  that  there  was  a  promise  to  m 
for  the  twenty-one  acres  of  land,  and  that  that  was  1 
and  object  in  view  when  this  provision  of  $1,000  ^ 
the  agreement.  We  shall  not  discuss  the  law  at 
further,  because  the  points  submitted  by  counsel  rai 
and  our  answers  will  be  the  law  which  you  will  re( 
hands  of  the  court. 
The  plaintiff  requests  the  court  to  charge,  inter  8 
2.  If  the  jury  find  from  the  evidence  in  the  case 
the  case  of  P.  A.  Williams  v.  J.  N.  Hamilton,  No, 
Term  1874,  in  the  Common  Pleas  of  Indiana  county 
in  court  for  trial,  Williams,  the  plaintiff,  made  defa 
not  appear  to  prosecute  his  claim,  and  that  therefoi 
was  non-prossed  by  the  court,  this  was  a  gaining  of 
part  of  Hamilton,  the  defendant,  within  the  meai 
article  of  agreement  on  which  this  suit  is  founded. 
Answer :  The  non-pros  was  for  the  time  being  s 
termination  of  the  suit  in  favor  of  Hamilton ;  but 
here  to  say  that  such  non-pros  did  not  adjudicate  tl 
the  parties.  The  non-pros  showed  that  the  plaint 
the  suit  at  the  time.^ 
The  defendant  requests  the  court  to  charge : 
1.  The  rational  and  equitable  construction  of  the 
of  April  21,  1876,  is  that  Hamilton  was  to  establish 
the  twenty-one  acres,  and  that  Grossman  was  to  paj 


Digitized  by  LjOOQIC 


WESTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

Dot  for  a  judgment  of  non-pros  such  as  was  had  in 
Williams  v.  Hamilton. 

We  are  unwilling  under  all  the  evidence  to  place 
action  on  the  agreement  suggested  in  this  point, 
admitted  parol  evidence  to  explain  and  prove  what 
t  was,  in  this  respect,  as  understood  by  the  parties.® 
•  as  the  twenty-one  acres  of  land  are  concerned,  this 
I  of  covenant,  brought  for  the  recovery  of  the  pur- 
(y  claimed  for  said  land,  and  such  action  cannot  be 

without  tender  of  a  deed  before  the  action  was 

If  you  find  that  the  contract  was  for  the  purchase 
nty-one  acres  for  the  consideration  of  $1,000,  Ham- 
d  have  tendered  a  deed  or  offered  a  deed  before 
is  action.'' 

Jaintiff's  title,  if  he  has  any  at  all,  to  the  twenty- 
s  not  a  marketable  one,  and  he  cannot  therefore  re- 
lat  land. 

We  are  of  the  opinion  that  the  title  presented  at 
f  this  agreement,  or,  at  the  time  the  action  was 
IS  not  a  marketable  title  to  the  twenty-one  acres.* 

r,  allowing  certain  set-offs,  returned  a  verdict  in  fa- 

)laintiff  for  $364.38.     A  rule  for  a  new  trial  having 

irged,  and  judgment  entered  on  the  verdict,  the  de- 

>k  this  appeal,  specifying  that  the  court  erred : 

s  answer  to  plaintiff's  point.^ 

ihe  answers  to  defendant's  points.®  ***  ® 

le  portion  of  the  charge  embraced  in  [  ]  ^® 

le  refusal  of  defendant's  offer.*^ 

-  P.  Blair  (with  him  Mr.  J,  A.  0.  Ruffner^y  for  ap- 
L  Banks  (with  him  Mr.  SarrCl  Ounningham)^  for 


,  Mr.  Justice  Mitchbll  : 

1  contention  in  the  case  depends  on  the  agreement 

1,  1876.     Though  evidently  the  production  of  the 
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parties  themselves,  (as  testified  by  plaintiff  in  rebi 
quite  defective  and  confused,  it  is  nevertheless  sc 
brief  consideration  of  the  situation  and  intention  c 
ties.  The  principal  contract  was  for  the  exchange 
the  payment  of  the  boot  money,  the  furnishing  of 
Grossman  to  clear  his  farm  in  Virginia  of  "  a  certs 
and  the  making  of  a  deed  by  him  clear  of  incumbran 
follows  the  clause  which  has  made  the  present  troul 

"  And  Grossman  further  agrees  that  should  Hami! 
certain  lawsuit  now  pending,  wherein  P.  A.  William 
iff  and  said  Hamilton  defendant,  the  cause  of  said 
claim  of  Williams  being  for  twenty-one  acres  of  la 
Hamilton  $1,000  more.  Should  Hamilton  lose  said 
only  to  receive  the  $1,500  or  more  previously  mentio 
(after  several  details  about  smaller  items)  "  Hamili 
a  good  and  sufficient  deed,  free  from  liens,"  etc. 

What  is  the  rational  construction  of  this  clause  ? 
Grossman  such  an  interest  in  a  lawsuit  of  Hamiltor 
was  willing  to  pay  a  thousand  dollars  if  Hamilton 
The  parties  themselves  describe  the  subject-matter  ( 
as  "  being  for  twenty-one  acres  of  land."  The  rec 
that  it  was  an  action  of  trespass.  If  it  was  barel 
nothing  more,  it  would  simply  determine  whether 
should  be  amerced  for  his  tort,  and  how  much,  and 
interest  of  Grossman  in  that  question  has  been  she 
gested.  But  if  it  was  regarded  as  a  suit  for  tres] 
would  be  a  test  of  title,  then  success  would  mean  t 
ton  could  make  the  good  and  sufficient  deed  stipulal 
thereupon  Grossman  would  pay  him  the  additional  th 
lars  for  the  additional  land,  to  wit,  the  twenty-one 
regarded,  the  whole  matter  becomes  plain  and  comj 
The  deed  that  was  to  be  made  refers  fairly,  if  not  e 
to  the  twenty-one  acres.  They  were  not  included  i 
already  made  and  dated  three  weeks  before  the  co 
presumably  delivered  contemporaneously;  for  that  ( 
ed,  with  trifling  variations  in  the  second  and  foui-th  cc 
the  deed  from  Williams  to  Hamilton,  which  called  f( 
dred  acres,  "  strict  measure."  But  it  appears  from  tl 
that  in  the  purchase  of  these  two  hundred  acres  Ha 
understood  that  all  the  cleared  land  of  the  William 
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included,  and  he  had  a  covenant  from  Williams  to  be  responsi- 
ble for  any  damage  which  Hamilton  should  sustain  by  reason 
of  the  failure  of  the  boundaries  given  in  the  deed  to  include 
all  the  cleared  land.  Tiiis  was  apparently  the  origin  of  the 
controversy  about  the  twenty-one  acres,  and  led  to  the  acts 
which  resulted  in  the  suit  for  trespass.  Hamilton,  and  from 
him  Grossman,  plainly  regarded  the  suit  as  a  test  of  title,  and 
the  payment  of  the  additional  thousand  dollars  was  clearly  con- 
tingent on  the  validity  of  the  title  of  which  Hamilton's  gaining 
the  suit  was  to  be  accepted  as  satisfactory  evidence.  The  deed 
would  then  have  followed  as  the  necessary  completion  by  Ham- 
ilton of  his  part  of  the  performance  of  the  covenants  of  the 
agreement.  It  being  admitted  that  no  deed  had  been  deliv- 
ered, or  even  tendered,  the  jury  should  have  been  told  explic- 
itly that  as  to  the  item  of  $1,000  for  the  twenty-one  acres  the 
plaintiff  could  not  recover. 

With  this  understanding  of  the  agreement,  it  follows  that 
the  only  tenable  construction  of  the  expression,  *'gain  the 
suit,"  is  that  it  should  be  brought  to  a  successful  termination 
on  the  question  of  title.  That  was  the  only  question  in  which 
Grossman  had  any  interest,  and  that  was  the  only  success  which 
could  in  any  way  further  the  purpose  of  the  agreement.  The 
suit  was  terminated  by  a  nonsuit,  which  in  itseK  did  not  con- 
clusively settle  anything.  Evidence  as  to  the  reasons  of  the 
nonsuit  was  therefore  admissible.  But  the  failure  of  the  plaint- 
iff to  make  out  his  case  on  the  delivery  or  tender  of  a  deed,  ren- 
dei-s  this  point  unimportant. 

The  main  contention  being  thus  settled  adversely  to  the  plain t- 
iflf,  on  grounds  that  will  probably  be  decisive  of  his  claim  to  re- 
cover at  all,  it  is  not  worth  while  to  discuss  the  minor  questionB 
involved  in  the  numerous  assignments  of  error. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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RICHARD  JONES  ET  AL.  v.  J.  A.  RENSHAW  ET  AL. 

APPEAL  BY  PLAINTIFFS  FROM  THE  COURT  OF  COMMON   PLEAS 
NO.   1   OF   AJULEGHENY  COUNTY. 

Argued  October  28,  1889— Decided  November  11,  1889.* 

(a)  A  testator  devised  real  estate  to  the  "  Trustees  of  the  First  Presbyte- 
rian Church  of  the  Noilhem  Liberties  of  Pittsburgh,  commonly  called 
the  Fourth  Presbyterian  Church  of  Pittsburgh,"  to  be  held  for  charita- 
ble or  religious  uses. 

(b)  The  church  accepting  the  devise  subsequently  ceased  to  exist  as  a 
religious  society,  but  before  its  dissolution  it  conveyed  the  property  to 
trustees  of  the  Presbytery  of  Pittsburgh,  in  trust,  who  then  conveyed  to 
the  Presbytery,  for  the  same  uses. 

1.  In  such  case,  under  §  10,  act  of  April  26,  1855,  P.  L.  331,  the  property 
remained  with  the  indelible  stamp  of  the  trust  upon  it,  and  by  no  fail- 
ure of  a  trustee,  nor  by  the  object  of  the  trust  ceasing,  could  it  revert 
to  the  heirs  of  the  testator. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark,  Wel- 
la^AMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  282  October  Term  1888,  Sup.  Ct ;  court  below.  No.  68 
June  Term  1886,  C.  P.  No.  1. 

On  March  26, 1886,  a  summons  was  served  in  an  action  of 
ejectment  brought  by  Richard  Jones,  William  Jones  and  Ben- 
jamin Jones  against  John  A.  Renshaw,  David  Robinson  and 
the  Presbytery  of  Pittsburgh  of  the  Presbyterian  Church  in 
the  United  States  of  America,  to  recover  a  lot  of  ground  in 
Pittsburgh. 

The  plaintiff  filed  an  abstract  of  title,  showing  title  in  James 
Jones  and  thence  to  the  plaintiffs,  as  his  heirs-at-law.  The 
defendants'  abstract  of  title  showed  title  also  in  James  Jones ; 
a  devise  by  James  Jones  to  "  The  Trustees  of  the  First  Pres- 
byterian Church  of  the  Northern  Liberties  of  Pittsburgh,  com- 
monly called  the  Fourth  Presbyterian  Church ; "  the  change 
of  the  name  of  the  devisee,  by  a  decree  of  the  District  Court, 
to  the  Fourth  Presbyterian  Church  of  Pittsburgh ;  deed  from 
the  Fourth  Presbyterian  Church  of  Pittsbui'gh  to  John  A.  Ren- 
shaw and  David  Robinson,  trustees,  in  trust,  etc. ;  and  deed  of 
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inshaw  and  David  Robinson,  trustees,  to  the  Pres- 
ittsburgh,  etc.,  in  trust,  etc. 

sfeudants'  abstract  the  plaintiffs  filed  a  replication^ 
.  That  said  devise  was  not  of  an  absolute  estate, 
;t  for  purposes  which  had  ceased.     2.    That  said 

by  said  Fourth  Presbyterian  Church  to  John  A. 

al.,  was  void,  an4  without  consideration,  was  a  di- 
he  trust  created  under  the  will  of  James  Jones,  de- 

that  the  said  fourth  church  had  ceased  to  exist, 
i  grantees  took  no  title  under  the  said  conveyance, 
le  property,  the  said  trust  having  ceased,  had  de- 
and  vested  in  the  plaintiffs. 

ial  on  December  21,  1887,  after  the  testimony  was 
m  both  sides,  by  agreement  of  counsel  a  juror  was 
and  the  cause  was  submitted  to  the  decision  of  the 

)er  17, 1888,  after  argument,  the  court.  Collier,  J.» 
lowing  decision : 

FINDINGS   OF  FACT. 

isidering  the  evidence  and  hearing  the  arguments 
led  counsel,  the  court  finds  as  the  facts  from  the 
fifered  in  this  case  : 

James  Jones  died  in  1857,  seised  in  fee  of  the  pro- 
bed in  the  writ  in  this  case,  having  made  his  last 
stament,  duly  probated,  wherein  he  provided  inter 

further,  I  do  hereby  give,  devise  and  bequeath  to 
5  of  the  First  Presbyterian  Church  of  the  Northern 

Pittsburgh,  commonly  called  the  Fourth  Presby- 
ch  of  Pittsburgh,  all  the  real  estate  of  which  I  may 
ncluding  the  real  estate  at  the  corner  of  Penn  street 

son's  alley  aforesaid, and  aU  my  personal 

ery  kind  whatsoever,  including  money,  bank  stocks 
roceeds  of  the  sale  of  my  real  estate  if  sold  by  my 
}  aforesaid,  remaining  in  the  hands  of  my  executors 
lall  have  discharged  the  trusts  hereinbefore  recited, 

....  by  the  said  corporation,  entitled  The  Trustees 
th  Presbyterian  Church  of  the  Northern  Liberties  of 
their  successors  and  assigns  forever,  subject  nevei^ 
;  .  .  .  .  then  all  the  income  of  said  estate,  real  and 
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pei-sonal,  to  be  received,  held  and  enjoyed  by  sa 
the  purpose  hereinafter  specified:  The  said  rea 
estate  so  devised  and  bequeathed  to  said  trustees 
derived  from  the  sale  thereof  in  case  they  shou 
sell  the  same,  to  form  a  perpetual  fund,  the  annu 
or  income  of  which,  after  paying  taxes,  repairs, 
other  expenses  of  this  trust,  to  be  expended  anc 
time  to  time  under  the  direction  of  trustees  of  i 
conjunction  with  the  pastor  and  ruling  elders  of  tl 
for  the  promotion  of  the  interest  of -the  Redeei 
and  the  spread  of  the  gospel  in  that  portion  of  th 
burgh  in  which  said  church  is  now  or  may  hereaft 

2.  The  will  contained  no  residuary  clause  othei 
quoted.  The  testator  left  surviving  him,  broth 
Jones,  Thomas  Jones  and  William  Jones,  and  si 
Jones  and  Mary,  intermarried  with  Arthur  F.  G 
prior  to  1879,  intestate  and  without  children,  e 
Jones,  who  left  his  children,  the  plaintiffs,  Benja 
ard  Jones,  with  Wm.  and  Samuel  Jones,  the  last 
died  unmarried  and  without  issue.  Wm.  Jones 
and  Samuel  Jones  left  a  will  devising  his  resid 
said  Richard  and  Benjamin  Jones. 

3.  The  Trustees  of  the  First  Presbyterian  ( 
Northern  Liberties  of  Pittsburgh,  was  duly  ii 
1833,  and  its  name,  on  June  7,  1872,  was  cl 
Fourth  Presbyterian  Church  of  Pittsburgh.  It 
the  Twelfth  (then  Fifth)  ward  of  the  city  of  I 
maintained  its  ecclesiastical  organization  until 
session  represented  to  presbytery  the  depletion 
gation,  and  their  inability  to  longer  provide  for  1 
istry  of  the  Word  in  their  midst,  and  on  Oct< 
committee  of  the  presbytery  was  appointed  to  c 
visability  of  dissolving  the  organization.  This 
June  8,  1880,  reported  to  presbytery  that  the  dia 
congregation  had  become  inevitable,  which  it 
and  that  the  committee  be  authorized  to  take  ] 
to  effect  this  result,  and  secure  to  presbytery  wh( 
might  be  left.  The  report  was  approved  by  pr 
committee  appointed  for  this  purpose.  In  ord 
requirements  of  the  charter,  all  vacancies  in  the 
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ees  of  the  Fourth  church  were  filled  during  the  summer  of 
1880,  and  at  a  congregational  meeting  had  on  September  14, 
1880,  the  following  resolutions  were  adopted  by  the  committee, 
with  the  full  approbation  of  the  congregation  and  the  board  of 
trustees : 

"  Resolved,  That,  presbytery  approving,  the  Fourth  Presby- 
terian Church  of  Pittsburgh  be  and  the  same  shall  be  dissolved 
October  1, 1880 ;  and,  prior  to  that  date,  the  trustees  of  the 
corporation  shall  make,  execute  and  deliver  to  John  A.  Ren- 
shaw,  ti*easurer  of  the  presbytery,  and  David  Robinson,  and  to 
their  successors,  as  the  same  shall  from  time  to  time  be  desig- 
nated by  presbytery,  a  deed  for  all  the  property,  goods,  chattels, 
rights  and  credits,  lands  and  tenements  now  held  by  them,  to 
be  held  by  said  John  A.  Renshaw  and  David  Robinson,  and 
the  survivors  of  them  and  their  successors,  in  trust  for  and  sub- 
ject to  the  order  of  said  Presbytery  of  Pittsburgh;  and  further, 

"  Resolved,  That  in  the  judgment  of  this  committee,  all  pro- 
perty and  moneys  which  may  remain  after  the  debts  of  the 
Fourth  Presbyterian  Church  shall  have  been  paid,  shall  be 
guarded  sacredly,  and  held  for  missionary  purposes  in  that  por- 
tion of  the  city  where  the  Fourth  church  has  been  located, 
until  God  in  his  providence  may  open  the  way  for  the  renewal 
of  the  Fourth  church  enterprise,  in  that  or  some  other  local- 
ity ;  and  further, 

"  Resolved,  That  all  services,  including  Sabbath  School,  be 
held  under  the  auspices  of  the  committee  upon  Presbyterian 
missions,  to  whose  care  the  same  is  hereby  relegated ;  and  that 
the  trustees  holding  the  property  for  presbytery  are  hereby 
directed  to  allow  such  services  until  the  property  shall  have 
been  disposed  of ;  and  finally, 

"  Resolved,  That  E.  R.  Donehoo,  in  behalf  of  presbytery  and 
this  committee,  shall  issue  to  such  members  of  the  Fourth 
church  as  may  be  entitled  to  them,  certificates  of  dismissal  to 
other  evangelical  churches  with  which  God  in  his  providence 
may  order  their  lot." 

4.  This  was  on  September  21, 1880,  approved  by  presbytery ; 
and  in  pursuance  thereof  a  deed  was  on  September  23,  1880, 
made,  executed  and  delivered  by  the  president  and  secretary 
of  the  board  of  trustees  conveying  all  the  Fourth  church  pro- 
perty to  John  A.  Renshaw  and  David  Robinson,  trustees,  and 
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the  congregation  was  dissolved  by  the  dismi 
bers  to  other  churches,  and  it  has  since  be 
elder  or  membership,  and  has  not  had  any  n< 
under  the  charter. 

5.  The  church  building,  which  was  no 
Jones  property,  has  since  1881  been  occu] 
warehouse.  On  September  24,  1883,  Jno.  A 
trustees,  conveyed  under  the  direction  of  pre! 
church  property,  under  the  same  trusts  held 
bytery,  which  in  the  interim  had  been  duly 
October  2,  1883,  presbytery  directed  its  boi 
pay  over  to  the  committee  on  presbyteriai  m 
come  of  the  remaining  property  of  the  late 
missionary  work  in  the  late  Fourth  church 
as  they  shall  approve.  On  June  10, 1884,  prt 
the  trustees  to  transfer  to  the  Bloomtield  ch 
had  been  cTianged  to  the  Fourth  Presbyteriai 
in  the  16th  ward  of  said  city,  the  proceeds  < 
tain  property  of  the  Fourth  church,-^no  par 
perty  however, — and  also  the  custodianship  ( 
fund. 

6.  On  September  10,  1884,  presbytery  ac 
ing  resolution : 

"  It  is  resolved  that  the  trustees  of  the  cor] 
poration  of  the  Presbytery  of  Pittsburgh,)  ar( 
to  await  the  decision  of  the  Supreme  Court 
tion  on  Fourth  church  property.  They  are 
that  when  the  transfers  of  the  property  dire< 
tion  of  June  10,  1884,  are  made  to  the  sai 
they  retain  the  custodianship  of  the  James  J< 
pay  over  to  the  trustees  of  said  Fourth  chur( 
derived  from  the  said  propeity,  as  the  same 
for  a  period  not  exceeding  five  years :  and 
June  10, 1884,  is  hereby  modified  so  as  to  co: 
instruction." 

No  money,  however,  has  yet  been  paid  ove 
said  resolutions. 

7.  I  further  find  that  the  will  of  said  Jom 
the  passage  of  the  act  of  April  26,  1856,  P, 
defendants  are  in  possession  of  the  premises 
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writ;  and  that  the  title  to  the  premises  in  dispute  was  in  the 
said  Jones  at  the  time  of  his  death,  and  that  the  premises  de- 
scribed in  the  writ  are  the  same,  which  were  devised  to  the 
Trustees  of  the  First  Presbyterian  Church  of  the  Northern 
Liberties  of  Pittsburgh. 

CONCLUSIONS   OF  LAW. 

On  these  facts  found  by  me,  and  admitted  by  the  learned 
counsel  for  both  plaintiffs  and  defendants,  the  plaintiffs  con- 
tend that  the  devise  to  the  said  the  Trustees  of  the  First  Pres- 
byterian Church  of  Northern  Liberties  of  Pittsburgh,  by  the 
last  will  and  testament  of  James  Jones,  deceased,  was  a  devise 
in  ti*ust,  for  the  purposes  therein  specified ;  that  the  said  trust 
and  the  purpose  for  which  it  was  created,  has  failed,  ceased, 
and  determined,  and  that  thereupon  the  estate  in  fee  simple  in 
said  premises  and  the  right  of  possession  thereto  descended  to 
and  vested  in  the  plaintiffs  as  heirs-at-law  of  said  James  Jones, 
deceased.  On  the  other  hand,  the  defendants  contend  that 
the  objects  of  the  trust  are  still  in  existence,  and  therefore  the 
trust  remains,  notwithstanding  the  above  facts. 

"  The  foundation  upon  which  the  doctrine  of  charitable  uses 
rests  in  this  state,"  says  the  Supreme  Court  in  Mann  v.  Mullin, 
84  Pa.  300,  "is  firmly  settled.  While  the  statute  of  43  Eliza- 
beth is  not  in  force,  the  principles  which  the  English  Chancery 
has  adopted  on  the  subject  obtain  here,  not  by  virtue  of  the 
statute,  but  as  part  of  our  common  law.  The  fact  is  that  those 
principles  were  recognized  and  applied  in  England  before  the 
statute,  which  only  introduced  a  new  remedy.  Hence,  trusts 
for  charities  with  us  have  always  been  upheld  and  enforced, 
no  matter  how  uncertain  were  the  objects,  and  though  the 
effect  evidently  was  to  create  a  perpetuity.  These  have  never 
been  allowed  as  objections  to  their  validity.  Yet  before  the 
year  1856  it  was  a  clear  and  well  settled  rule  that  when  the 
objects  of  the  charity  were  uncertain,  there  must  be  vested 
somewhere  in  a  competent  trustee  or  trustees,  the  discretion 
absolutely  necessary  to  carry  them  into  effect  by  selecting 
those  objects.  By  the  provision  of  the  tenth  section  of  the 
act  of  assembly,  passed  April  25,  1855,  entitled,  '  An  act  re- 
lating to  corporations  and  to  estates  held  for  corporate,  reli- 
gious and  charitable  uses,'  P.  L.  331,  this  rule  is  impliedly 
recognized  and  a  remedy  enacted  for  future  cases,  in  which 
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the  donor  or  testator  has  omitted  to  vest  such  a  discretion  in  a 
trustee  or  trustees,  or  it  has  failed  to  be  effectual  by  the  death 
or  other  disability  of  the  person  or  persons  whom  he  may  have 
appointed.  That  provision  is,  '  that  no  disposition  of  property 
hereafter  made  for  any  religious,  charitable,  literary  or  scientific 
use  shall  fail  for  want  of  a  trustee,  or  by  reason  of  the  objects 
being  indefinite,  uncertain,  or  ceasing,  or  depending  upon  the 
discretion  of  a  last  tnistee,  or  given  in  perpetuity,  or  in  excess 
of  the  annual  value  hereinbefore  limited ;  but  it  shall  be  the 
duty  of  any  Orphans'  Court  or  court  having  equity  jurisdiction 
in  the  proper  county  to  supply  a  trustee,  and  by  its  decrees  to 
carry  into  effect  the  intent  of  the  donor  or  testator,  so  far  as 
the  same  can  be  ascertained  and  carried  into  effect  consistently 
with  law  or  equity ;  for  which  purpose  the  proceeding  shall  be 
instituted  by  leave  of  the  attorney-general  of  the  commonwealth, 
on  the  relation  of  any  institution,  association  or  individual,  de- 
sirous of  carrying  such  disposition  into  effect.'  " 

We  do  not  deem  it  necessary  to  decide  whether  under  the 
statute  of  43  Elizabeth  this  trust  can  be  sustained,  although  it 
might  be  argued  with  great  force  that  gifts  to  religious  and 
charitable  uses  have  always  been  pre-eminently  favored  in 
Pennsylvania :  Missionary  Soc.'s  App.,  30  Pa.  433 ;  that  the 
objects  of  this  charity  are  not  uncertain,  and  that  discretion 
was  and  is  vested  in  competent  trustees  to  carry  it  into  effect ; 
because  we  regard  the  act  of  April  26,  1865,  as  furnishing,  in 
the  language  of  Chief  Justice  Sharswood  in  the  case  above 
cited :  Mann  v.  MuUin,  84  Pa.  300,  a  remedy  for  cases  "  in 
which  the  donor  or  testator  has  omitted  to  vest  such  discretion 
in  a  trustee  or  trustees,  or  it  has  failed  to  be  effectual  by  the 
death  or  other  disability  of  the  person  or  persons  whom  he  may 
have  appointed."  This  being  our  view  of  the  law,  we  are  of  the 
opinion,  and  so  hold,  that  the  trust  has  not  failed  and  deter- 
mined, and  that  the  defendants  are  entitled  to  judgment,  and 
we  find  in  their  favor. 

And  now,  to  wit,  October  17,  1888,  judgment  is  entered  in 
favor  of  the  defendants  and  against  the  plaintiffs,  for  the  prem- 
ises described  in  the  writ  in  the  case  with  costs. 

The  plaintiffs  thereupon  took  this  appeal,  specifying  that  the 
court  erred  in  entering  judgment  in  favor  of  the  defendants. 
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Mr,  J".  P.  Hunter  (with  him  Mr,  ThoB.  M,  Marshall)^  for  the 

[ :  Lauman  v.  Railroad  Co.,  30  Pa.  42 ;  Riddle  v. 
169 ;  Hampshire  v.  Franklin,  16  Mass.  76 ;  Mo 
ngton,  1  Paige  107 ;  Enfield  ToU  Co.  t.  River 
) ;  Attorney  General  v.  Society,  10  Rich.  604 ; 
Dmac  Co.,  8  Pet.  281 ;  Treadwell  v.  Mfg.  Co.,  7 
ent.  Com.,  310,  311 ;  Presbyterian  Church,  111 

April  26, 1855,  P.  L.  831 ;  Moggridge  v.  Thack- 

Fountain  v.  Ravenal,  17  How.  369 ;  Wright  v. 
;  Magill  v.  Brown,  Bright.  346 ;  Perry  on  •Trusts, 
\  Lex,  17  S.  &  R.  93 ;  Zeisweiss  v.  James,  63  Pa. 
iUen,  5  Humph.  202 ;  Holland  v.  Peck,  2  Ired. 
)dist  Church  v.  Remington,  1  W.  226:  Mannera 
93  Pa.  174;  Mann  v.  MulUn,  84  Pa.  297;  Mc- 

1  P.  &  W.  49;  Martin  v.  McCord,  5  W.  493; 
Dn,  8  Pa.  335 ;  Corbyn  v.  French,  4  Ves.  480 ; 
,  13  Eng.  Ch.  132;  Children's  Hospital's  App., 

Act  of  May  26, 1876,  P.  L.  211. 

egley  (with  him  Mr,  T,  0.  Lazear  and  Mr.  J.  H. 
he  appellees : 

1  a  number  of  cases  by  the  volume  and  page  of 
;  without  the  names  of  the  parties.* 

1: 

3  in  this  ejectment  have  no  title,  and  cannot  re- 
J  circumstances.  The  premises  in  dispute  were 
es  Jones  to  "the  Trustees  of  the  First  Presbyte- 
the  Northern  Liberties  of  Pittsburgh,  commonly 
rth  Presbyterian  Church,"  for  a  charitable  or 

The  said  church  has  ceased  to  exist  as  a  re- 
ation,  but,  before  its  dissolution,  conveyed  the 
pute  to  trustees  appointed  by  the  presbytery  to 
le.  We  are  not  called  upon  to  decide  upon  the 
bis  transaction.     It  is  enough  to  say  that  the 

no  standing  to  caU  it  in  question.     The  trust 

re  so  cited,  the  Reporter  cannot  verify  the  careless  work 
printer. 
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property  remains,  with  the  indelible  stamp  of  th 
and  by  no  failure  of  a  trustee  or  the  object  of  th 
can  the  property  revert  to  the  heirs  of  the  gra 
force  of  the  act  of  April  26,  1865,  P.  L.  331. 

Judgn 


BOROUGH  OP  BELTZHOOVER  v.  T. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT 
PLEAS  NO.  2  OF  ALLEGHENY  GOTO 

Argued  October  28,  1889— Decided  November  1 

1.  Under  §  2,  act  of  April  3,  1851,  P.  L.  320,  upon  the  l 
ting  lot-owner  to  construct  a  board  walk  after  notice 
ough  may  constmct  it  and  file  a  lien  for  the  cost  therec 
additional  as  a  penalty:  Smithy.  Kingston  Bor.,  120 

2.  The  fact  that  a  separate  lien  is  filed  against  each  lot 
dguous  lots,  will  not  affect  the  validity  of  the  liens,  t 
order  that  a  final  judgment  in  a  suit  on  one  lien  shal 
validity  of  all  of  them. 

3.  When  liens  ^re  filed  against  lots  in  a  borough  blocl 
proved  by  the  erection  of  buildings  upon  them,  their 
fected  by  the  fact  that  the  foot-front  rule  was  adopted 
certaining  the  cost  of  the  improvement  chargeable  to 

Before  Paxson,  C.  J.,  Sterrett,  Green, 
lAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  9  October  Term  1889,  Sup.  Ct. ;  court 
January  Term  1887,  C.  P.  No.  2. 

On  December  30, 1887,  a  summons  was  sei-ved 
BUT  municipal  claim  filed  by  the  borough  of  Bell 
Thomas  S.  Maple. 

This  claim  had  been  filed  for  a  lien  against  a  c 
by  the  defendant,  to  secure  the  cost  of  constructi 
on  Fourth  street  in  said  borough'.  The  defenda 
tire  block,  of  which  the  corner  lot  mentioned 
like  claims  were  filed  against  each  of  the  othei 
the  block.     The  block  had  not  been  improved 
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of  buildings  upon  any  of  the  lots.     Writs  of  scire  facias  had 
been  issued  upon  all  these  claims. 

On  January  8, 1887,  the  defendant,  on  petition  filed,  obtained 
a  rule  upon  the  plaintiff  to  show  cause  why  the  several  suits 
should  not  be  consolidated  into  one,  and  why  the  costs  of  the 
unnecessary  suits  should  not  be  paid  by  the  plaintiff.  On  the 
hearing  of  this  rule,  it  was  ordered  that  if  the  defendant  would 
file  a  stipulation  in  writing,  that  he  would  let  the  other  cases 
abid^  the  decision  in  one  case,  proceedings  in  all  the  cases  after 
No.  4i7  should  be  stayed  until  final  decision  in  No.  417.  Stip- 
ulation filed. 

The  facts  shown  at  the  trial  on  May  29, 1888,  sufficiently  ap- 
pear in  the  charge  to  the  jury,  Ewing,  P.  J. : 

In  this  case  the  borough  of  Beltzhoover  has  filed  a  lien  against 
a  lot  of  Mr.  Maple,  being  lot  No.  655  in  McLain  &  Maple's  plan 
of  lots  in  the  borough  of  Beltzhoover,  which  is  on  record.  The 
lot  is  at  the  corner  of  Fourth  street,  a  street  50  feet  wide,  and 
Haberman  avenue,  also  50  feet  wide.  The  recorded  plan  shows 
the  property  laid  out  in  lots  25  feet  wide.  The  depth  is  not 
given,  but  is  probably  125  feet. 

[We  are  asked  to  say  to  you  that,  because  this  is  suburban 
property,  it  is  not  assessable  by  the  foot-f lont  for*  such  an  im- 
provement as  this,  a  board  walk  in  front  of  the  property.  We 
decline  to  so  instruct  you.  We  do  not  think  that,  under  the 
evidence,  it  is  rural  property  in  that  sense,  but  that,  from  its 
division  and  use,  it  is  subject  to  assessment  per  foot-front  for 
such  improvement.]**  [We  are  asked  to  say,  also,  that  the 
sidewalk  being  on  one  side  of  the  street,  the  cost  of  it  must  be 
divided^.i^itween  that  and  the  other  side  of  the  street.  We 
cannot  so  say.  We  think  another  sidewalk  may  be  ordered 
on  the  other  side  of  the  street,  and  the  cost  of  it  assessed  upon 
the  property-holders  there.]  *^ 

There  are  numerous  defences  set  up,  and  a  large  number  of 
points  have  been  submitted  by  counsel  on  each  side.  The  ev- 
idence shows  that  an  ordinaijce  was  passed  by  the  borough 
council  on  June  5,  1886,  for  the  construction  of  a  boai-d  w^k 
on  the  south  side  of  Fourth  street,  from  Beltzhoover  avenue  to 
Florence  street,  and  on  the  north  side  from  Florence  street  to 
Myrtle  avenue ;  and  tliat  the  board  walk  was  so  constructed. 
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An  earlier  ordinance,  adopted  March  4, 1878,  regulates  the  con- 
struction of  board  walks  and  provides  for  notice  to  the  parties. 
That  general  ordinance  in  relation  to  board  walks,  and  earlier 
ordinances  also,  fixes  the  curb  lines  of  the  streets,  so  that  when 
the  authorities  come  to  fully  improve  them,  in  the  regular  way, 
by  pavements,  etc.,  they  shall  know  how  to  do  it.  It  makes  the 
sidewalk  of  a  60  foot  street  10  feet  wide  when  fully  completed. 
In  other  words,  the  curb  line  is  fixed  10  feet  out  from  the  prop- 
erty line,  which  is  about  the  proportion  adopted  in  the  city  of 
Pittsburgh.  About  one  fifth  of  the  width  of  each  street  is  al- 
lowed for  a  sidewalk.  This  general  regulation  in  regard  to 
board  walks  provides  for  a  board  walk  of  not  more  than  4  feet 
in  width  in  front  of  unimproved  property.  That,  I  think,  is 
the  general  width  of  a  board  walk,  unless  otherwise  ordered, 
to  be  in  the  middle  of  this  10  feet  of  sidewalk,  that  is,  8  feet 
from  the  curb  and  3  feet  from  the  property  line. 

In  this  case,  it  appears  that  the  board  walk  was  so  laid,  but 
was  carried  out  7  feet  beyond  the  property  line  at  the  corner 
lot,  so  that  it  would  meet  a  similarly  constructed  board  walk 
on  the  other  street,  as  would  evidently  be  necessary  to  make  a 
complete  sidewalk,  if  there  was  one  on  the  other  street. 

It  is  alleged  on  behalf  of  the  defendant,  that  there  was  no 
sufficient  ordinance  fixing  the  grade  or  the  manner  in  which 
these  board  walks  are  to  be  built.  There  is  evidence  in  the 
ordinance,  however,  fixing  the  general  place  for  the  board  walk 
in  the  sidewalk,  and  there  was  no  necessity  for  a  new  ordinance 
for  that.  In  passing  an  ordinance  for  a  board  walk  along  a 
particular  street,  it  is  not  necessary  to  say  where  in  the  side- 
walk it  shall  be.  The  location  of  the  board  walk,  if  it  did  not 
take  the  whole  of  the  sidewalk,  was  fixed  by  the  gei^tj.al  ordi- 
nance. There  is  also  evidence  from  which  the  jury  might  find 
the  grade  of  Fourth  street,  or  they  might  not,  namely,  a  profile 
proved  by  counsel  which  would  fix  the  grade ;  although  I  am 
inclined  to  think  the  jury  might  fairly  find  that  there  was  no 
formal  grade  fixed  for  the  board  walk  on  this  street.  When 
a  board  walk  is  ordered  to  be  built,  without  any  special  grade 
being  fixed,  it  means  the  natural  grade  of  the  surface.  That 
makes  the  grade  unless  otherwise  ordered.  I  do  not  think  it 
is  important,  however,  on  account  of  other  evidence  in  the  case 
about  this  matter.  That  evidence  I  will  refer  to. 
Vol.  cxxx — 22 
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It  is  alleged  that  there  was  no  sufiScient  notice  given  to  Mr. 
Maple  of  this  ordinance  for  making  the  board  walk.     We  think 
there  was.     It  was  done  in  two  ways  :  first,  it  was  posted  on 
the  premises,  and  second,  given  to  him  personally  at  his  request. 
He  seems  to  have  recognized  that  and  treated  it  as  suflScient. 
He  says  he  went  to  the  street  committee,  which  was  the  proper 
committee,  to  ascertain  at  what  grade  they  wanted  it  put  down, 
ly  failed  and  neglected  to  give  it  to  him.     The  act  of 
[y  and  the  ordinance  provide,  that  after  it  is  determined 
I  a  board  walk  and  notice  is  given  to  the  lot  owner,  he 
right  to  construct  it  himself ;  but  if  he  does  not,  then 
•ough  may  construct  it  at  his  expense,  and  collect  the 
jreof  with  twenty  per  cent  additional.     Now,  the  ordi- 
ixes  that  thirty  days'  notice  is  to  be  given,  and  the  work 
3  done  within  thirty  days,  or  within  a  month.     He  had 
tice  on  the  seventh  of  August ;  the  work  was  not  done, 
and  it  seems  a  contract  was  let  by  the  borough  authorities  to 
Mr.  Walters  and  others,  or  parties  -with  Mr.  Walters,  to  build 
this  board  walk  at  thirty  cents  a  foot.     Mr.  Maple,  in  his  testi- 
mony, says  that  he  was  waiting  for  them  to  inform  him  of  the 
precise  place  in  which  they  wanted  the  board  walk  built,  and 
was  ready  to  build  it.     He  does  not  complain  of  any  want  of 
notice.     He  says  he  then  saw  these  parties  grading  there  and 
saw  how  it  was  to  be  done.     He  claims  that  he  went  to  those 
that  wei-e  doing  the  work,  inquired,  and  found  that  they  had  a 
contract  with  the  borough  to  do  it  at  thirty  cents  a  foot,  and 
that  that  was  more  than  it  would  have  cost  him  to  do  it  him- 
self, he  having  some  special  facilities  for  such  work ;  and  that 
he,  seeing  the  street  commissioner,  who  was  superintending 
the  work  of  locating  the  board  walk,  told  the  contractors,  in 
his  presence,  that  as  they  had  the  materials  there  they  coidd 
go  on  and  do  it ;  that  it  was  a  little  more  than  it  would  have 
cost  him,  but,  substantially,  that  he  would  pay  them  for  it ;  in 
other  words,  that  he  made  a  contract  with  them  to  do  the  work 
for  him  and  not  for  the  borough. 

Now,  we  say  to  you  that  if  he  went  to  the  street  committee 
and  demanded  directions  as  to  where  he  should  put  the  board 
walk  down,  whether  to  cut  down  the  grade  or  build  it  subst'in- 
tially  on  the  surface  by  leveling  it  off,  as  according  to  his  tes- 
timony was  actually  done  there,  if  he  did  that  and  they  neglected 
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to  give  him  the  information  and  were  holding  him  back  with 
any  promise  to  give  it  to  him,  then  the  thirty  days  would  not 
run  against  him,  and  he  still  had  the  right  to  put  down  the 
board  walk  himself  at  his  own  expense,  and  could  make  a  con- 
tract with  Mr.  Walters  or  anybody  else  to  do  it.  If  he  con- 
tracted with  Mr.  Walters,  independent  of  the  borough  contract, 
and  it  was  built  under  that  contract,  then  he  owed  Mr.  Walters 
for  the  work,  not  the  borough,  and  it  cannot  recover. 

According  to  Mr.  Maple's  testimony,  which  is  the  most  sat- 
isfactory we  have  on  that,  the  street  is  cut  on  the  hillside  and 
is  not  graded  out  nearly  to  the  full  width  of  50  feet,  the  board 
walk  being  above  the  grade  of  the  traveled  roadway,  and  at 
the  side,  which  is  simply  leveled  off  so  that  the  walk  may  be 
laid  on  it  properly.  [Now,  if  he  went  there  and  found  that  the 
borough  had  let  the  contract,  that  the  grade  was  simply  the 
leveled  surface,  and  knew  that  the  contractor,  Walters,  had 
the  contract  to  lay  the  board  walk  for  the  borough  at  thirty  cents 
a  foot,  and  he  simply  said,  "  go  ahead,"  without  contracting 
for  himself  that  they  should  do  it  for  him  at  that  place,  then 
he  is  estopped  from  raising  these  other  questions  and  is  liable 
to  pay.  The  two  men,  Walters  and  Cox,  who  were  present,  say 
that  he  said  nothing  about  doing  it  for  him ;  that  he  knew  that 
the  contract  was  with  the  borough,  but  simply  said  to  go  ahead 
with  their  arrangement.  Now,  upon  the  determination  of  that 
disputed  fact  depends,  I  think,  the  question  whether  there 
should  be  a  verdict  for  the  plaintiff  or  the  defendant  in  this 
case*:]  *''  I  do  not  think  that  any  of  these  people  are  intention- 
ally wrong,  and  it  is  very  unfortunate,  in  my  judgment,  that 
this  inisunderstanding  arose,  or  that  there  should  be  any  bad 
feeling  in  the  matter. 

As  to  the  question  that  has  been  argued  before  you  about  the 
liens  having  been  filed  against  one  lot  instead  of  all,  or  instead 
of  against  the  block  as  a  whole,  that  is  a  matter  that  you  have 
nothing  to  do  with.  We  have  had  it  before  us,  and  while  we 
are  inclined  to  think  that  they  might  have  maintained  a  lien 
against  the  whole  block,  we  are  not  entirely  certain  of  it,  and 
think  they  were  not  bound  to  run  that  risk. 

There  is  one  fact,  not  disputed,  which  we  wish  you  to  find 
specially,  and  include  in  your  verdict.  We  are  asked  to  say  if 
you  find  for  the  plaintiff,  that  you  should  only  find  for  the  25 
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ctual  front  of  the  lot,  and  not  for  the  7  feet  beyond 
r  present  impression  is  that  the  owner  of  the  lot  has 

building  out  on  both  sides  to  the  full  width,  and  that 
6  rule  here,  but  it  is  by  no  means  certain  under  the 
rarding  of  the  ordinance.  We  will  ask  you  to  find 
that  it  includes  7  feet  out  from  the  property  line,  and 
iict  for  the  full  amount.  If  you  find  for  the  plaint- 
i  conclude  that  only  25  feet  can  be  charged  for,  we 
a  verdict  for  §|  of  your  verdict, 
ind  for  the  defendant,  you  say  so,  and  nothing  more, 
endant  requests  the  court  to  charge : 

the  per  foot-front  rule  cannot  legally  be  enforced  in 
ment  attempted  to  be  collected  in  this  suit,  as  the 
1  question  is  unimproved,  unoccupied  and  rural  in  its 

:  Refused.^® 

,t  no  such  notices  have  been  produced  in  this  proceed- 

dd  give  jurisdiction  to  enforce  the  lien  in  this  suit 

B  property  wherein  the  same  is  claimed. 

:  Refused.*^ 

,t  if  collectible  at  all,  one  lien  should  have  been  filed 

e  whole  block  of  lots,  from  666  to  674  inclusive,  in- 

srenty  separate  liens. 

:  Refused.** 

Y  returned  the  following  special  verdict : 
id  for  the  plaintiff  in  the  sum  of  $12.38,  subject  to 
a  of  the  court  on  the  question  of  law  reserved,  to  wit : 
lat  the  lot  on  which  the  lien  is  filed  is  a  corner  lot, 
15  feet  on  Fourth  street  and  extending  back  along 
avenue,  a  street  60  feet  in  width ;  and  that  under 
fh  ordinances  the  curb  of  sidewalk  on  said  avenue  is 
om  side  of  street;  that  the  ordinance  requires  the 
Is:  to  be  3  feet  from  side  of  street  and  sidewalk  4  feet 
making  7  feet;  that  the  sidewalk  on  Fourth  street 
3ut  7  feet  on  Haberman  avenue  beyond  the  lot  line, 
!  feet  of  board  walk  in  front  of  said  lot  actually  built, 
feet  is  charged  for  in  the  lien.  If  the  court  be  of  the 
lat  the  entire  32  feet  is  properly  charged  on  said  lot, 
tnent  to  be  entered  on  the  verdict  without  raodifica- 
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tion.  If  the  court  be  of  the  opinion  that  the  lien  should  only 
have  been  filed  for  the  25  feet  front,  then  judgment  to  be  en- 
tered for  If  of  the  amount  of  the  verdict." 

On  September  16,  1888,  the  court  overruled  a  motion  for  a 
new  trial,  filing  the  following  opinion : 

The  lien  is  against  a  corner  lot,  and  it  seems  to  us  clear  that 
the  defendant,  had  he  built  the  board  walk  himself  in  accord- 
ance with  the  act  of  assembly  and  the  ordinance  providing  for 
and  regulating  board  walks,  would  have  been  compelled  to 
build  it  out  beyond  the  lot  line,  so  as  to  intersect  the  board 
walk  on  the  cross  street,  thus  adding  7  feet.  Sidewalks  being 
necessary  to  the  use  of  the  lot,  are  not  governed  by  the  rules 
applicable  to  the  roadway  of  the  sti*eet.  But  the  ordinance 
providing  for  the  assessment  of  the  cost  of  board  walks  in  the 
borough,  where  the  owners  do  not  construct  them,  only  pro- 
vides for  the  assessment  per  foot-front  of  the  lot.  This  is  a 
part  of  the  authority  for  the  assessment,  and  it  limits  the  as- 
sessment in  this  case  to  that  amount.  It  follows,  that  judg- 
ment must  be  entered  for  the  lesser  amount  found  by  the  jury, 
to  wit :  fl  of  $12.38,  equal  to  *9.67. 

Judgment  having  been  entered  as  directed,  the  defendant 
took  this  appeal,  assigning  for  error,  inter  alia : 
10-12.  The  answers  to  defendant's  points.^®  *®  ** 
15-17.  The  parts  of  the  charge  embraced  in  [  ]  **  *®  ^"^ 

Mr.  Winfield  8.  Wilson  and  Mr.  T.  H.  Baird  Patterson,  for 
the  appellant. 

Counsel  cited:  Seely  v.  Pittsburgh,  82  Pa.  364;  Washing- 
ton Ave.,  69  Pa.  358 ;  Saw-MiU  Run  Bridge,  85  Pa.  169 ;  Kai 
ser  V.  Weise,  85  Pa.  368 ;  Craig  v\  PhUadelphia,  89  Pa.  269  ; 
Philadelphia  v.  Rule,  93  Pa.  18  ;  Scranton  v.  Penna.  Coal  Co., 
105  Pa.  450 ;  §  27,  article  I.,  act  of  April  3,  1851,  P.  L.  320 ; 
Harper's  App.,  109  Pa.  15  ;  Neeld's  Road,  1  Pa.  353 ;  Boyer's 
Road,  37  Pa.  257 ;  Hersberger  v.  Pittsburgh,  115  Pa.  87  ;  WU- 
son  V.  Allegheny,  79  Pa.  272 ;  Breed  v.  Allegheny,  85  Pa.  214 ; 
Watson  V.  Sewickley  Bor.,  91  Pa.  333  ;  Reilly  v.  Philadelphia, 
60  Pa.  467  ;  Pittsburgh  v.  Cluley,  66  Pa.  452. 

Mr.  T.  H.  Davis,  for  the  appellee. 
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ited :  Nortx>n  v.  South  Eastx>n  Bor.,  1  Cent.  R.  217 ; 
►outh  Chester  Bor.,  99  Pa.  668 ;  Connellsville  Bor. 
16  W.  N.  343 ;  Smith  v.  Kingston  Bor.,  120  Pa. 
>11  V.  Pittsburgh,  86  Pa.  412. 

iiAM: 

Kingston  Bor.,  120  Pa.  367,  squarely  decides,  under 
borough  act  of  April  3, 1861,  P.  L.  320,  that  upon 
of  a  property  owner  to  repair  his  sidewalk,  after 

so,  the  borough  may  repair  it  and  file  a  lien  against 
or  the  cost  thereof,  with  20  per  centum  additional 
y.  This  is  precisely  what  was  done  in  this  case ; 
jh  a  large  number  of  errors  were  assigned  to  the 

below,  we  fail  to  see  merit  in  any  of  them.  The 
rf  the  foot-front  rule  is  out  of  place,  as  that  was 
rely  as  a  means  of  ascertaining  the  cost  of  the  im- 
bo  each  lot.  Nor  is  it  any  objection  that  separate 
lied  against  each  lot  of  the  block.  The  defendant 
jroperty  up,  and  plotted  it  as  town  lots.  The  court 
t  have  consolidated  the  suits  to  save  costs,  but  the 
was  accomplished  by  the  arrangement  that  one  suit 
le  test  of  aU. 

Judgment  affirmed. 


TE  OF  JOHN  SULLIVAN,  DECEASED. 

Z   JAMBS  SULLIVAN  FROM  THE  ORPHANS*  COURT 
OF  ALLEGHENY  COUNTY. 

Lrgued  October  29, 1889— Decided  November  11, 1889. 

7  paper  of  this  form :  **  March  th  4  Will  my  Propeiti  to  my 
ath  John  Sullivan/^  written  upon  a  leaf  of  a  memorandum 
r  proven  by  two  witnesses,  in  tlie  absence  of  evidence  dis- 
and  showing  testamentary  incapacity,  it  was  not  ciTor  to 
appeal  from  the  decree  of  the  register  admitting  said  writing 
IS  a  will. 

AXSON,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
DLLUM  and  Mitchell,  J  J. 
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No.  11  October  Term  1889,  Sup.  Ct ;  court  below,  No.  328 
June  Term  1888,  O.  C. 

On  August  29,  1888,  upon  the  petition  of  James  Sullivan, 
father,  and  answer  of  Ann  Sullivan,  widow  of  John  Sullivan, 
deceased,  the  Orphans'  Court  allowed  an  appeal  from  the  de- 
cree of  the  register  of  wills,  entered  on  July  16, 1888,  admitting 
to  probate  a  testamentary  paper  as  the  last  will  and  testament 
of  said  John  Sullivan,  deceased,  and  granting  letters  testamen- 
tary thereon. 

The  grounds  alleged  for  the  appeal  were :  "  1.  That  the  al- 
leged will  was  not  made  by  the  said  deceased.  2.  That  the 
alleged  will  was  not  the  will  of  the  decedent,  for  at  the  time 
when  it  was  alleged  that  the  said  will  was  made,  he  was  not 
competent  to  ma^e  a  will,  and  the  said  wiU  was  not  made  at 
the  time  and  place  it  has  been  alleged  it  was  made." 

At  the  hearing  before  the  court,  it  was  shown  that  John 
Sullivan  died  April  22, 1888.  The  testamentary  writing  pro- 
duced was  contained  on  a  leaf  of  the  time-book  of  the  deceased, 
and  was  in  the  following  language : 

"  March  th  4  WiU  my  Properti  to  my  wief  my  Death  John 
Sullivan." 

Ann  Sullivan  the  widow  of  the  deceased,  testified  that  she 
saw  her  husband  write  the  will :  "  I  saw  him  write  it  aU.  He 
said  nothing,  until  I  asked  him  what  he  was  writing  for ;  when 
he  said  perhaps  it  would  benefit  me  when  he  was  dead  and 
gone."  The  witness  on  cross-examination,  said  that  her  hus 
band  was  not  intoxicated  when  the  paper  was  written.  She 
was  corroborated  by  her  sister,  Mary  Bums,  who  was  also  pres- 
ent when  the  paper  was  written,  and  who  testified  that  it  was 
written  on  the  morning  of  March  4, 1888,  when  Sullivan  was 
sitting  on  the  lounge. 

Witnesses  were  called  by  the  contestant  who  testified  that 
Sullivan  was  in  the  habit  of  taking  occasional  sprees  of  drink- 
ing. One  of  them  testified  that  he  was  under  the  influence  of 
liquor  on  the  evening  of  March  Sd ;  another,  that  he  was  un- 
der the  like  influence  on  the  morning  of  March  4th.  Experts 
testified  as  to  the  handwriting.  In  rebuttal,. witnesses  called 
for  the  plaintiff  testified  that  at  no  time  was  the  deceased  so 
much  under  the  influence  of  liquor  that  he  did  not  know  what 
he  was  about. 
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rt,  Hawkxns,  p.  J.,  having  heard  all  the  testimony, 
[•  6, 1888,  without  opinion  filed,  entered  a  decree  dis- 
e  appeal  from  the  i^egister's  decree  at  the  cost  of  the 
Thereupon  the  contestant  took  this  appeal,  assign- 
d  decree  as  error. 

ZV.  Patterson  (with  him  Mr,  T,  S.  Parker^  for  the 
\  Lazear  and  Mr.  C.  P.  Orr^  for  the  appellee,  were  not 


RIAM: 

e  does  not  require  discussion. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 


ORRISON  ET  AL.  v.  H.  O.  NEVIN  ET  AL. 

BY  DEFENDANTS  FROM  THE  COURT  OF  COMMON 
PLEAS  NO.  2  OF  ALLEGHENY  COUNTY. 

Lrgued  October  29, 1889— Decided  November  11, 1889. 

i;  below  being  more  familiar  with  its  own  rules  and  its  prac- 
them,  a  specification  assigning  error  in  the  violation  of  one  of 
NiW  not  be  considered  when  it  is  not  clearly  made  to  appear 
was  such  violation. 

vit  of  defence  averring  that  the  indebtedness  claimed  had 
by  notes  given,  and  that  afterward  the  plaintiffs  had  agreed  to 
mount  claimed,  in  trade,  and  not  to  bring  suit  therefor,  is  in- 
»  prevent  summary  judgment. 

Paxson,  C.  J.,  Stbrrett,  Green,  Willl^ms,  Me- 
nd Mitchell,  JJ. 

October  Term  1889,  Sup.  Ct.;  court  below,  No.  141 
erm  1888,  C.  P.  No.  2. 

ust  8,  1888,  a  summons,  returnable  to  the  first  Mon- 
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day  of  September,  was  served  in  an  action  of  assumpsit  brought 
by  John  S.  Morrison  and  others,  partners  as  Morrison,  figure  & 
Case,  against  H.  O.  Nevin  and  W.  I.  Nevin,  partners  as  Nevin 
Brothers.  The  statement  of  claim,  a  copy  of  which  was  served 
with  the  writ,  showed  that  the  plaintiffs  sought  to  recover  a 
balance  of  $1,159.51,  with  interest,  due  upon  an  account  for 
goods  and  merchandise  sold  and  delivered. 

On  August  10, 1888,  the  defendants  filed  an  aflBdavit  of  de- 
fence which  averred : 

"That  on  March  23,  1885,  and  on  April  16,  1885,  the  de- 
fendants had  a  settlement  with  plaintiffs  for  the  claim  sued  for 
in  this  case,  and  that  defendants  paid  plaintiffs  the  sum  of 
11,285.95  in  three  promissory  notes,  the  dates,  amounts  and 
times  are  as  follows : 

"  Defendants  paid  plaintiffs  on  March  23, 1886,  their  promis- 
sory note  for  $344.50,  at  twenty  days,  on  account  of  plaintiffs ; 
and  on  March  23, 1885,  paid  plaintiffs  their  promissory  note  for 
$344.50  at  thirty  days,  and  on  April  16,  1885,  paid  plaintiffs 
their  promissory  note  for  $596.95,  in  all  the  sum  of  $1,285.95, 
in  full  of  the  said  claim  of  plaintiffs,  and  includes  the  $1,159.51 
sued  for  in  this  case  and  affidavit  hereto  attached  and  made 
part  hereof.  Copies  of  the  said  notes,  as  per  exhibits  A.  B.  and 
C.  respectively. 

"Affiant  further  says  that  on  April  23,  1885,  defendants 
made  an  assignment  for  the  benefit  of  creditors  to  H.  A.  Forsyth, 
as  per  assignment  recorded  in  Deed  Book,  vol.  517,  page  101, 
in  recorder's  office  of  Allegheny  county.  Pa.,  and  that  said  notes 
were  included  in  the  schedule  of  liabilities  and  that  said  assign- 
ment is  still  pending. 

"  Affiant  further  says  that  in  the  summer  of  1887,  John  W. 
Cooper,  for  plaintiffs  above  named,  came  to  affiant,  who  has 
charge  of  the  business  at  506  Liberty  street,  Pittsburgh,  Pa., 
and  agreed  with  affiant  to  take  out  in  trade,  in  printing,  the 
amount  of  $1,285.95,  which  includes  the  $1,159.51  sued  for  in 
this  case,  and  further  agreed  with  affiant  not  to  bring  suit  on 
the  plaintiffs'  claim  in  this  case,  and  not  to  put  plaintiffs'  claim 
sued  for  in  this  case  in  judgment ;  and  that  said  proposition 
was  accepted  by  affiant,  and  in  pursuance  of  said  agreement, 
famished  plaintiffs  with  their  bill  already  accrued,  and  an  ad- 
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ditional  bill  amounting  to  the  sum  of  $503.45,  on  account  of 
the  note  held  against  defendants  by  plaintifEs,  as  per  exhibit  D. 

"  AflBant  further  says  that  he  is  ready  and  willing  to  carry 
out  the  agreement  made  by  plainti&  with  affiant  and  take  the 
balance  out  in  trade,  as  agreed  upon  by  the  plaintiffs  in  this 
case. 

^^  Affiant  denies  that  defendants  are  indebted  to  plaintiffs  in 
the  sum  of  $1,159.51  and  interest,  as  claimed  by  plaintiffs,  and 
claims  the  $503.45  as  a  set-off  to  plaintiffs*  claim ;  and  further 
claims  the  agreement  of  plaintiffs  as  a  bar  to  bringing  this  suit 
in  this  case  against  defendants  and  having  judgment  entered 
upon  said  claim,  in  the  face  of  plaintiffs'  agreement  with  affiant, 
as  aforesaid. 

"  Affiant  further  says  that  the  defendants  are  indebted  to 
plaintiffs  in  the  sum  of  $45.42,  after  payment  of  said  notes,  as 
per  exhibit  E,  and  that  the  said  $45.42  was  incurred  prior  to 
assignment,  and  was  also  included  in  the  trade  agreement  be- 
tween plaintiffs  and  affiant,  as  aforesaid  stated  by  affiant." 

On  September  10,  1888,  the  plaintiffs  entered  a  rule  upon 
the  defendants  to  show  cause  why  judgment  should  not  be  en- 
tered for  want  of  a  sufficient  affidavit  of  defence,  for  the  reason 
filed  that  the  affidavit  did  not  set  forth  any  fact  or  facts  which, 
if  proven,  constituted  a  good  or  legal  defence.  No  notice  of 
this  rule  was  served  upon  defendants  or  their  attorneys,  but 
the  rule  was  put  down  upon  the  argument  list 

On  November  5, 1888,  the  rule  was  reached  on  the  argument 
list  and  argued  by  plaintiffs'  attorney,  when  the  court,  Whitb, 
J.,  made  the  rule  absolute,  and  judgment  was  entered  in  favor 
of  the  plaintiffs  for  $1,188.49. 

Rule  12,  page  11  of  the  rules  of  the  court  below,  relating  to 
the  entry  of  a  rule  for  judgment  for  want  of  a  sufficient  affida- 
vit of  defence,  provides :  " but  no  rule  shall  be  called 

for  argument  unless  the  plaintiff  shall  have  given  defendant's 
attorney  five  days  notice,  in  writing,  of  the  taking  of  said  rule." 
Rule  18,  page  14,  provides:  "All  rules  to  show  cause,  unless 
otherwise  ordered,  shall  be  returnable  on  Saturday  of  the  suc- 
ceeding week  at  10  A.  M.  If  the  party  to  show  cause  have  no 
attorney  of  record,  at  least  five  days  written  notice  shall  be 
served  upon  him,  and  proof  filed  before  the  hearing.  If  he 
have  an  attorney  of  record  (except  in  rules  to  show  cause  why 
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judgment  should  not  be  entered  for  want  of  a  sufficient  affida- 
vit of  defence),  entry  on  the  argument  list  for  ten  days  shall 
be  considered  notice,  unless  special  notice  to  the  attorney  is 
specially  directed  by  the  court."  [From  appellants'  paper- 
book.] 

Rule  110,  page  46,  of  the  rules  of  the  court  below,  provides : 
"The  entry  on  the  argument  list,  except  in  cases  otherwise 
provided  in  these  rules,  shall  be  sufficient  notice  to  all  parties 
for  wliom  appearance  has  been  entered ;  to  all  other  parties 
ten  days  notice  before  hearing  shall  be  given."  [From  ap- 
pellees* paper-book.] 

Judgment  having  been  entered,  the  defendants  took  this 
appeal,  specifying  that  the  court  erred : 

1.  In  not  discharging  the  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

2.  In  not  discharging  the  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  in  the  absence  of  the  record  show- 
ing any  service  of  notice  on  defendants  below  or  their  counsel, 
as  required  by  the  rules  of  the  court. 

3.  In  making  the  rule  absolute  for  want  of  a  sufficient  affi- 
davit of  defence,  and  entering  judgment  thereon  for  $1,188.49 
against  the  defendants  below. 

4.  In  making  the  rule  absolute  for  want  of  a  sufficient  affi- 
davit of  defence,  and  entering  judgment  thereon  for  $1,188.49 
against  the  defendants  below,  in  the  absence  of  any  proof  of 
service  of  said  rule  for  judgment  and  the  argument  of  the  same. 

Mr.  Fravk  Whitesell  (with  him  Mr.  William  W.  Whitesell), 
for  the  appellants. 

Counsel  cited:  McPherson  v.  Allegheny  N.  Bank,  96  Pa. 
135;  Knerr  v.  Bradley,  105  Pa.  190 ;  Selden  v.  Neemes,  43  Pa. 
421 ;  Leibersperger  v.  Savings  Bank,  30  Pa.  631. 

Mr.  W.  S.  Miller^  for  the  appellees. 

Counsel  cited :  Partridge  v.  Partridge,  38  Pa.  78. 

Per  Curiam  : 

We  need  not  discuss  the  rules  of  the  court  below  in  regard 
to  entering  judgment  for  want  of  a  sufficient  affidavit  of  de- 
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court  is  more  familiar  with  its  own  rules,  and 
ier  them,  than  we  can  possibly  be,  we  would 
to  reverse  for  the  reasons  specified  in  the  sec- 
issignments,  unless  it  had  been  clearly  made  to 
[  rules  had  been  violated.  This  has  not  been 
3  merits,  we  regard  the  aflBdavit  of  defence  as 
le  indebtedness  to  plaintiff  is  not  denied,  and 
he  affidavit  amounts  to  is  an  accord  without 

Judgment  affirmed. 


TION  OF  THE  BOR.  OF  EDGEWOOD. 

EPTANTS  FROM  THE  COUBT  OF  QUARTEE  SBS- 
JIONS  OF  ALLEGHENY  COUNTY. 

October  29, 1889— Decided  November  11, 1869. 

objecting  to  the  incorporation  of  a  borough  have  taken 
he  proceedings  by  filing  exceptions  to  the  report  of  the 
defect  in  the  published  notice  of  the  application  is  there- 
objection  to  the  incorporation  of  a  borough  that  certain 
lines  are  located  along  the  middle  of  a  township  road, 
lie  of  certain  streets  in  a  contiguous  village  community. 

ON,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
FM  and  Mitchell,  JJ. 

ctober  Term  1889,  Sup.  Ct. ;  court  below,  No. 
1888,  Q.  S. 

,  1888,  the  petition  of  residents  and  freeholders 
►f  Edgewood,  in  Sterrett  and  Braddock  town- 
nted,  praying  for  the  incorporation  of  the  terri- 
y  metes  and  bounds  in  the  petition,  and  also  in 
into  a  borough  under  the  name  of  the  borough 
Accompanying  the  petition  was  proof  of  pub- 
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lication,  on  the  1st,  8th,  15th,  22d,  and  the  29th  < 
1888,  of  the  following  notice  : 

**Jie*  NOTICE  IS  HEREBY  GIVEI^ 
that  an  application  will  be  made  t< 
the  Court  of  Quarter  Sessions  of  AUeghenj 
County,  on  Saturday,  March  31, 1888,  at  tei 
o'clock  A.  M.,  for  the  incorporation  of  th< 
village  of  Edge  wood  into  a  borough. 

THUBS." 

On  April  6,  1888,  the  grand  jury,  to  whom 
had  been  referred,  reported  that  the  conditiona 
the  act  of  assembly  relating  thereto  had  been 
and  that  it  was  expedient  to  grant  the  prayer  of 

On  June  2,  1888,  exceptions  were  filed  to  the 
grand  jury,  (a)  by  Wm.  M.  Watson  and  others, : 
taxable  inhabitants  of  Braddock  township,  but 
posed  borough ;  (6)  by  the  School  District  of  I 
ship ;  and  (c)  by  John  G.  Kelly,  a  freeholder  oi 
and  residing  within  the  limits  of  the  proposed  be 
exceptions  appear  fully  in  the  opinion  of  the  coi 

Testimony  having  been  taken  and  returned  by 
appointed  for  the  purpose,  and  hearing  thereon  1 
ber  8,  1888,  the  court,  Magee,  J.,  filed  the  opii 

On  March  31,  1888,  the  petition  of  the  requ 
the  residents  and  freeholders  of  the  village  of 
presented  to  the  court,  asking  that  the  said  vi 
and  bounds  therein  set  forth,  be  incorporated 
by  the  name  of  the  borough  of  Edgewood,  and  ; 
their  said  petition  be  laid  before  the  grand  jury 
ment  thereon.  The  court  caused  the  aforesaic 
be  laid  before  the  grand  jury,  which  upon  invest 
say,  certify  to  court  that  they  believe  that  it  i 
grant  the  prayer  of  the  petitioners. 

To  this  judgment  of  the  grand  jury  there  hav 

I.  A  remonstrance  by  a  large  number  of  the 
taxable  inhabitants  of  the  township  of  Bradd 
the  village  of  Swissvale  and  its  vicinity,  none 
ever,  are  freeholders  or  taxable  inhabitants  of  tl 
posed  for  the  borough  of  Edgewood.     The  objec 
by  the  remonstrance  are  as  follows : 

1.  Because  the  boundaries  of  the  proposed  I 
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of  farm  lands  lying  to  the  southward  of  said  vil- 
wood,  and  separated  therefrom  by  a  deep  wooded 
i  is  the  natural  boundary  between  the  two  villages 

and  Swissvale. 
I  the  territoiy  embraced  in  the  proposed  corpora- 

a  part  of  the  village  of  Swissvale,  which  is  a  sep- 
tinct  community  from  that  of  Edgewood. 
)  the  boundary  lines  of  the  proposed  borough  are 
inclose  the  large  works  of  the  Union  Switch  and 
lany,  situate  at  about  the  centre  of  the  village  of 
id  constituting  a  large  part  of  the  taxable  property 
je,  while  none  of  the  dwellings  occupied  by  the 

included  within  said  lines ;  thus  imposing  on  the 
ct  of  Braddock  township  the  burden  of  schooling 

of  the  workmen  aforesaid,  while  depriving  it  of 
ich  ought  justly  to  go  to  the  maintenance  of  its 

ions  by  the  School  District  of  Braddock  township. 

ions  are  the  same  as  those  set  forth  in  the  remon- 

riven  above. 

ixceptions  filed  by  John  G.  Kelly,  a  freeholder^ 

»rty  and  residing  within  the  limits  of  the  proposed 

re  as  follows : 

perty  of  exceptant  included  within  the  boundaries 

)roposed  borough  is  not  situated  in  the  village  of 

id  is  separated  from  said  village  by  a  deep  wooded 

i  is  the  natural  boundary  between  said  village  and 

o  the  southward  thereof. 

the  property  of  exceptant,  nor  any  other  property 

)f  said  ravine,  would  be  in  any  way  benefited  by 

t  into  the  proposed  borough;  but  said  property 

ijected  thereby  to  increased  burdens  of  taxation, 

corresponding  benefits  or  advantages. 

idence  and  property  of  exceptant,  and  all  other 

ig  south  of  the  ravine  aforesaid,  belong  properly 

inityof  Swissvale,  which  is  a  more  populous  place 

age  of  Edgewood,  and  is  geographically  distinct 

therefrom. 

jmaining  exception  is  filed  by  the  counsel  for  ex- 

.  Stewart,  and  is  technical  in  its  chai-acter,  and 

uppleraental  at  the  time  of  argument. 
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The  exception  is :  That  the  notice  given  in  this  case  of  the 
intention  to  make  application  for  the  incoiporation  of  the  said 
village  of  Edgewood  was  not  duly  authenticated,  there  being 
no  signature  thereto  of  any  of  the  petitioners  or  other  person 
interested  therein,  or  of  their  counsel.* 

The  foregoing  constitute  the  entire  body  of  exceptions  filed, 
and  have  been  stated  at  length  so  that  the  objections  taken 
may  be  clearly  comprehended. 

The  provisions  made  by  law  for  the  incorporation  of  bor- 
oughs and  the  annexation  of  adjacent  territory,  are  to  be  found 
in  the  acts  of  1834, 1861, 1863  and  1871.  The  proceedings  in 
the  present  case  have  been  conducted  thus  far,  with  only  one 
technical  objection  made,  and  that  has  reference  to  the  pub- 
lished notice  of  the  intended  application  for  the  charter ;  all 
other  exceptions  are  to  the  merits  of  the  case  or  appeals  to  dis- 
cretion. 

The  acts  referred  to  confer  the  power  and  prescribe  the  form 
of  proceeding  for  the  incorporation  of  boroughs.  We  need  not 
discuss  these  acts  or  their  construction.  We  shall  only  cite 
the  first  section  of  act  of  1834  to  show  the  jurisdiction  of  the 
court  and  the  persons  entitled  to  borough  privileges.  The  1st 
section  of  the  act  of  1834,  P.  L.  163,  provides  that,  "  the  several 
Courts  of  Quarter  Sessions  within  the  commonwealth  shall 
have  power,  by  and  with  the  concurrence  of  the  grand  jury  of 
the  county,  to  incorporate  any  town  or  village  within  their 
jurisdiction."  The  authority  thus  conferred  is  limited  to  the 
incorporation  into  boroughs  of  towns  or  villages.  Unless  the 
locality  possesses  the  character  of  a  town  or  village,  no  author- 
ity exists  for  the  creation  of  a  borough,  and  then  only  by  the 
courts  with  the  concurrence  of  the  grand  jury. 

A  village  is  defined  to  be  any  small  assemblage  of  houses  in 
the  country ;  "  a  collection  of  houses  collocated  after  a  regular 
plan  in  regard  to  streets  and  lanes."  The  proposed  borough  is 
clearly  such  an  assemblage  of  houses  and  is  within  proper 
boundaries  and  imder  the  provision  of  law,  entitled,  as  such 
village,  to  incorporation  by  the  courts  by  and  with  the  concur- 
rence of  the  grand  jury. 

•  «««•««• 

Two  questions,  we  take  it,  are  to  control  the  right  to  corpo- 
rate exis*;ence,  viz. :  Are  the  village  limits  unduly  extended, 
and  are  other  village  boundaries  invaded? 
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In  construing  the  borough  law  the  courts  have  held  that  the 
adjacent  land  taken  must  be  reasonably  appurtenant  and  that 
the  territory  of  adjacent  villages  be  not  included.  In  deter- 
mining the  first  question,  we  would  naturally  look  to  the  land 
owners  within  the  proposed  borough  limits  for  their  judgment 
in  the  matter,  and  if  they  desire  the  incorporation,  good  rea- 
sons ought  to  be  assigned  by  others  for  their  exclusion  from 
borough  privileges,  before  the  court  should  refuse  the  applica- 
tion on  the  ground  of  undue  extension  of  the  borough  limits, 
or  the  invasion  of  other  village  limits. 

If  I  understood  counsel,  only  one  person  (Mr.  KeUy),  within 
the  proposed  borough  limits,  excepted  to  the  incorporation  of 
the  new  borough.  This  unanimity  of  sentiment  is  rarely  to  be 
found  in  a  proceeding  of  this  kind,  and  would  indicate  that  the 
object  meets  with  general  approval  by  those  immediately  inter- 
ested in  the  application,  and  who  by  law  are  entitled  to  incor- 
poration. The  opposition  to  the  application  comes  from  persons 
outside  of  the  proposed  borough,  and  their  objections  are,  that 
the  natural  and  not  actual  boundaries  of  the  village  of  Swiss- 
vale  are  encroached  upon,  and  also  that  taxable  property  is 
withdrawn  from  the  township  of  Braddock.  It  is  not  conclu- 
sively shown,  as  I  have  said,  that  the  village  of  Swissvale  is 
invaded,  unless  it  be  held  that  the  ravine  referred  to  deter- 
mines and  fixes  the  boundary  line  between  the  two  villages. 
Such  a  boundary  cannot  be  said  to  be  the  boundaiy  of  a  vil- 
lage, unless  the  village  with  its  houses,  streets  and  lanes,  ex- 
tends to  the  ravine  ;  and  in  the  present  instance  the  owners  of 
land  taken  for  the  new  borough,  on  the  Swissvale  side  of  the 
ravine,  say  that  they  do  not  belong  to  the  village  of  Swissvale, 
and  are  not  more  directly  connected  with  it  than  they  are  with 
the  village  of  Edgewood,  with  which  they  ask  incorporation. 
The  question  of  taxes  withdrawn  from  the  township  of  Brad- 
dock,  we  take  to  be  the  motive  which  animates  the  controversy. 
If  the  village  and  its  adjacent  territory  is  entitled  to  incorpo- 
ration, this  objection  will  not  avail  to  defeat  the  grant.  We 
are  not  able,  under  the  evidence,  and  the  almost  unanimous 
sentiment  of  the  property  holders  within  the  territory  to  be  in- 
corporated, in  favor  of  the  borough,  to  refuse  the  application 
for  the  charter. 

In  conclusion,  more  by  way  of  recapitulation,  let  me  say  that 
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we  feel  constrained  to  confer  upon  the  petitioner's  t 
disked,  because, 

1.  The  limits  proposed  for  the  new  borough  are 
extended  beyond  the  village  proper  and  the  terril 
ately  adjacent,  nor  do  they  invade  the  territory  of 
its  collocation  of  "houses  after  a  regular  plan  in  reg 
and  lanes." 

2.  Because  a  ravine  is  not  such  division  of  tei 
quires  separate  corporate  existence,  when  the  grea 
land  owners  on  each  side  of  the  ravine  and  within  i 
borough  limits,  demand  union. 

3.  Because  it  is  not  shown  that  the  territory  i 
ravine  and  on  account  of  the  taking  of  whiob  tl 
has  arisen,  belongs  clearly  to  the  territory  embi 
the  unquestioned  limits  of  either  village,  that  of  f 
Edgewood.  The  land-holders  within  the  territorj 
borough,  and  especially  those  who  own  the  bodj 
puted  territory,  claim  that  they  are  not  in  any  wa 
on  either  village  rights,  but  that  the  territory,  if 
within  the  village  limits  of  Edgewood,  is  at  least 
adjacent  lands,  and  entirely  independent  of  any  o 
that  at  least  the  territory  taken  can  be  united  tc 
with  as  much  propriety  as  the  other,  and  that  the 
seeking  incorporation,  with  the  assent  of  the  owne 
puted  territory,  ought  not  to  be  refused  the  priv 
because  the  township  of  Braddock  or  the  peopl 
the  proposed  new  borough  protest  on  the  groun 
drawal  of  taxable  property  from  their  control,  oi 
any  other  similar  reason,  they  do  not  desire  the  c 
separation. 

The  law  contemplates  the  formation  of  borough 
lages  and  adjacent  territoiy ;  and  when  the  peopL 
lage  and  its  adjacent  territoiy,  with  almost  entire 
ask  incorporation,  it  would  seem  to  be  a  wilful  disn 
intention  of  the  legislature  in  its  borough  legislat 
rights  of  the  people  thereunder,  to  refuse  them  be 
leges. 

4.  Because  the  notice  by  advertisement,  if  n 
form,  yet  was  such  notice  as  at  least  might  with 
observed.     And  if  it  should  be  found,  as  in  this  cj 
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ual  notice  was  taken,  and  that  the  objections  are  all  here  now 
for  consideration,  the  form  used  would  scarcely  be  deemed  a 
suflScient  ground  for  the  overthrow  of  the  proceeding  by  rea- 
son of  its  alleged  informality  in  not  having  a  name  attached 
thereto,  or  in  some  other  respect  defective.  It  is  not  necessary » 
therefore,  in  the  determination  of  this  question,  to  say  more 
upon  this  point  than  that  the  publication,  however  informal  it 
may  prove,  is  sufficient  in  the  present  instance,  for  the  reason 
that  notice  has  been  actually  taken,  and  all  parties  desiring  to 
make  objection  are  here  in  court  to  be  heard. 

5.  Because  the  grand  jury  have  expressed  their  judgment 
of  the  propriety  and  reasonableness  of  the  proposed  borough. 
This  judgment  \^e  do  not  take  to  be  controlling  of  the  action 
of  the  court,  but  it  is  taken  as  of  very  great  assistance  in  de- 
termining disputed  questions  of  fact  upon  which  there  might 
be  doubt  in  the  mind  of  the  court,  to  whose  final  and  inde- 
pendent judgment  the  case  must  in  the  end  be  submitted. 
Although  not  conclusive,  the  action  of  the  grand  jury  is  not 
by  any  means  to  be  disregarded  as  of  little  weight  or  impor- 
tance to  the  court  in  reaching  its  judgment. 

6.  Because  we  do  not  consider  the  objection  made,  that  the 
boundary  line  for  some  distance  runs  along  the  middle  of  the 
township  road,  a  sufficient  reason  for  a  denial  on  that  account 
of  the  borough  charter. 

One  of  the  objections  made  to  incorporation  by  Mr.  McCook 
was,  that  the  line  did  not  run  by  the  centre  of  the  street,  sug- 
gested at  the  time,  under  the  impression  that  the  whole  street 
in  its  improvement  was  left  as  a  burden  on  the  township  of 
Braddock.  The  objection  taken  was  not  that  the  road  was  an 
unreasonable  boundary  between  the  borough  and  township ;  and, 
as  such  dividing  street,  it  does  not  seem  unreasonable  to  us  that 
the  expense  of  maintaining  and  keeping  the  road  in  condition 
should  be  equally  imposed  on  township  and  borough  by  the 
adoption  of  the  centre  of  the  road  as  a  dividing  line.^ 

And  now,  to  wit,  November  8, 1888,  the  exceptions  are  over- 
ruled, the  judgment  of  the  grand  jury  concurred  in,  and  con- 
firmed ;  the  decree  in  proper  form  for  the  incorporation  of  the 
borough  of  Edgewood,  as  prayed  for,  together  with  the  neces- 
sary provisions  for  the  election  of  borough  officers,  and  the 
designation  of  the  proper  election  officers,  to  be  prepared  by 
counsel  and  submitted  to  court. 
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A  formal  decree  in  accordance  with  the  foregoing 
having  been  entered,  the  exceptants  took  this  appeal 
ing  that  the  court  erred : 
2.  In  overruling  the  exceptants'  exception.* 
4.  In  holding  that  the  actual  notice  of  the  proceedir 
by  the  exceptants,  in  the  exceptions  filed  after  the  i 
the  grand  jury,  cured  any  defect  in  the  published  not 

6.  In  overruling  the  exceptants'  exception.* 

7.  In  confirming  the  judgment  of  the  grand  jury, 
taring  a  decree  for  the  incorporation  of  a  borough  i 
ance  therewith. 

Mr.  B.  E.  Stewart^  for  the  appellants. 

Counsel  cited:  (1)  Section  2,  act  of  April  1, 1834, 1 
§  1,  act  of  June  2,  1871,  P.  L.  283;  West  Philadelp 
6  W.  &  S.  281.    (2)  Osborne  Bor.,  101  Pa.  284. 

Mr.  John  Dalzell,  Mr.  Wm.  Scott  and  Mr.  (?.  B.  &c 
the  appellees,  were  not  heard. 

The  brief  filed  cited :  Germantown  Ave.,  99  Pa.  48! 
V.  Sharon  Hill,  112  Pa.  66 ;  Commonwealth  v.  Nathai 
124 ;  Mifflin  Tp.  v.  Elizabeth,  18  Pa.  17 ;  Kimber  v 
kill  Co.,  20  Pa.  366 ;  Hughes  v.  Kline,  30  Pa.  227  ; 
Miller,  41  Pa.  403 ;  Commissioners'  App.,  57  Pa.  452 
ley  Bor.,  86  Pa.  80. 

Per  Cubiam  : 

As  we  find  no  error  in  these  proceedings,  they  are 

Afl 
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)LLINS  ET  AL.  v.  O.  W.  BARNES. 

>EFBNDANT  FBOM  THE  COURT    OF    COMMON 
iB  NO.   2  OF  ALLEGHENY  COUNTY. 

October  29,  1889— Decided  November  11,  1889. 

[ginally  in  case,  was  by  leave  of  court  subsequently 
nant  and  a  declaration  in  covenant  filed ;  after  which, 
t  the  action  was  again  changed  to  case,  and  a  declara- 
tion remaining  the  same,  it  was  not  error  to  allow  such 
d  to  admit  evidence  on  the  part  of  the  plaintiff  of  the 
upon  which  the  declaration  in  case  was  based. 

3N,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
.UM  and  Mitchell,  JJ. 

er  Term  1889,  Sup.  Ct. ;  court  below,  No.  217 
.874,  C.  P.  No.  2. 

*  28,  1873,  a  summons  in  case  was  served  in  an 
Collins  and  J.  M.  Moorhead,  partners  as  P.  F. 
gainst  O.  W.  Barnes. 

'  16, 1873,  by  leave  of  court  the  form  of  action 
\m  case  to  covenant,  and  a  declaration  in  cove- 
le.  A  trial  was  had  on  May  11,  1875,  the  ac- 
,  as  it  seemed,  changed  to  debt,^  resulting  in  a 
jment  thereon  in  favor  of  the  defendant,  which 
it  of  error  to  the  Supreme  Court  was  reversed 
t,  1876 :  Collins  v.  Barnes,  88  Pa.  15. 
iving  been  remitted  to  the  court  below,  on  Jan- 
he  plaintiffs  moved  the  court  to  strike  off  the 
Bretofore  allowed,  so  that  the  action  should  be 
y  brought,  and  not  covenant  or  debt  as  subse- 
l  by  amendments.  Objected  to.  Amendment 
June  1,  1877,  the  plaintiffs  were  permitted  to 
declaration  in  case,*  the  court  overruling  ex- 
'  the  defendant.* 

d  trial  on  November  30,  1886,  a  case  being 
tial  facts  of  which  appear  in  the  former  report : 
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Collins  V.  Barnes,  88  Pa.  15,  the  plaintiffs,  under  obj 
exception  to  the  defendant,  adduced  testimony  tendi 
that  after  the  completion  of  work  by  plaintiffs  undei 
tract  with  defendant,  suit  was  brought  by  them  in  1 
of  an  attachment  in  the  state  of  New  York  against 
and  that  suit  was  also  brought  by  defendant  in  tl 
Connecticut  against  the  Connecticut  Western  Rai 
that  the  suit  brought  by  defendant  against  the  rai] 
pany  was  to  recover  among  other  things,  for  allej 
estimates  and.  extra  work  upon  plaintiffs'  sections, 
they  had  not  been  paid ;  that  an  agreement  was  en 
between  plaintiffs  and  defendant  in  this  case  that  if  t 
not  further  prosecute  their  attachment  suit  in  th 
Connecticut,  but  would  co-operate  with  the  defend 
suit  against  the  Connecticut  Western  Railway  Co., 
in  case  of  receiving  anything  from  the  Connection 
Railway  Co.,  on  account  of  those  particular  sections 
plaintiffs  had  a  claim  against  him,  pay  them  from  v 
ceived  from  the  i:ailway  company  on  account  of  ot 
that  the  plaintiffs  did  co-operate  with  defendant  i 
against  the  railway  company;  that  he  recovered  1 
compromise  with  the  company,  a  large  amount  of 
eluding  an  allowance  for  work  done  by  plaintiffs  on 
tions,  which  he  declined  to  pay  over  to  plaintiffs.* 

At  the  close  of  the  testimony  the  defendant  reqi 
court  to  charge : 

2.  That  the  original  suit  having  been  changed  frc 
covenant,  and  the  first  declaration  filed  having  been  ii 
on  the  written  sealed  contract  between  the  parties,  t 
testimony  so  far  as  it  tends  to  form  a  parol  contract 
have  been  made  in  the  summer  of  1872,  should  be  ruL 
not  considered  by  the  jury,  because  it  constitutes  8 
cause  of  action  from  that  originally  sued  on,  and  th( 
should  be  for  the  defendant. 

Answer:  Refused.* 

The  jury  returned  a  verdict  in  favor  of  the  pla 
$26,700.     On  December  24,  1886,  after  the  hearing 
for  a  new  trial,  the  court  made  an  order  that  unless 
iffs,  within  thirty  days,  should  file  a  stipulation  to  i 
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7^0  thirds  the  amount  returned  by  the  jury,  a  new 
be  granted.  The  stipulation  being  filed,  the  rule 
ial  was  discharged,  and  judgment  was  entered  in 
plaintiffs  for  $17,800.  Thereupon  the  defendant 
)eal,  assigning  for  error : 

orders  relating  to  plaintiffs'  amendments.^  **^  * 
mission  of  plaintiffs'  offer.* 
3wer  to  defendant's  point.* 

urgwin  (with  him  Mr,   O-.  O.  Burgwin)^  for  the 

ited :  Tryon  v.  Miller,  1  Wh.  11 ;  Schoneman  v. 
a.  438 ;  Smith  v.  Bellows,  77  Pa.  441 ;  Steffy  v. 
\1  Pa.  41 ;  Royse  v.  May,  98  Pa.  454 ;  Reitzel  v. 
W.  &  S.  33 ;  Tyrrill  v.  Lamb,  96  Pa.  464 ;  Murphy 
114  Pa.  496 ;  Finley  v.  Hanbest,  80  Pa.  190. 

Dalzell  (with  him  Mr,  D.  T.  Watson,  Mr.  Wm,  Scott 
B.  Q-ordon),  for  the  appellees, 
ited:  Section  1,  act  of  May  10,  1871,  P.  L.  265; 
irnes,  83  Pa.  15 ;  Franklin  v.  Mackey,  16  S.  &  R. 


CAM: 

jxamination  of  this  case  fails  to  disclose  error.  The 
les  involved  were  in  the  main  settled  when  the  case 
are.  See  Collins  v.  Barnes,  83  Pa.  15.  The  errors 
Lte  principally  to  matters  occurring  on  the  trial  be- 
►wever,  the  trial  appears  to  have  been  conducted  in 
dth  the  principles  indicated  in  the  former  opinion, 
jt  cause  of  complaint.  There  is  no  objection  to  the 
amended  narr,  referred  to  in  the  first  four  specifi- 
ror.  There  was  no  change  of  the  cause  of  action, 
ns  to  the  admission  of  evidence  are  covered  by  the 
)n.  The  real  trouble  of  the  plaintiff  in  error  is  that 
erdict  of  the  jury  against  him. 

J  udgment  affirmed. 
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ESTATE  OF  G.  E.  WARNER,  DECE. 

APPEAL  BY  PEANKLIN  OSBTJRN,   BXR.,   PROM  Tl 
OOXJBT  OP  AliLEQHENY  COUNTY. 

Argued  October  29,  188»— Decided  November  11,  : 

{a)  The  will  of  a  testator  directed  a  final  distribution  of  1 
tate,  but  provided :  **  I  would  rather  prefer  not  to  have 
of  my  estate,  until  the  youngest  child  of  H.  arrives  at  th< 
one  years." 

1.  Such  expression  of  preference,  being  merely  precatory 
to  the  devisees  and  not  to  the  executors,  was  not  binding 
and  they  have  no  power  to  postpone  distribution  to  the 
to  in  the  provision. 

2.  The  executor  having  faUed  to  make  distribution  as  dir 
creo  of  the  Orphans^  Court,  affirmed  by  the  Supreme  ( 
App.,  104  Pa.  637,  he  became  personally  chargeable  wi 
second  proceeding  against  him  to  enforce  it. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  ( 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  48  October  Term  1889,  Sup.  Ct. ;  court  b 
March  Term  1888,  O.  C. 

On  May  2,  1888,  Harry  G.  McCartney,  a  resl 
under  the  will  of  Griswold  E.  Wamer,  deceased, 
petition  praying  upon  the  facts  therein  set  out  t 
order  and  direct  Franklin  Osburn,  surviving  ex 
will  of  said  decedent,  to  forthwith  make  distribul 
siduary  real  and  personal  estate  of  said  deceden 
petitioner  should  receive  the  one  half  part  the 
children  of  Henrietta  W.  Osburn  the  other  one  hj 
of,  and  for  such  other  and  further  relief  as  the  ( 
of  this  case  might  require. 

An  answer  having  been  filed,  a  hearing  was  1 
argument,  the  couit,  Hawkins,  P.  J.,  on  Octo 
filed  the  following  opinion  and  decree : 
findings  op  pact. 

The  question  involved  in  this  case  is,  whether 
the  will  of  Judge  Wamer,  his  grandson  Harry  G 
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is  now  entitled  to  receive  his  share  in  distribution  ?     The  ma- 
terial facts  out  of  which  this  question  arises  are  these : 

Judge  Warner  by  his  will  having  empowered  his  executors 
to  make  sales  of  his  real  estate,  directed  that  they  should  in- 
"  "^  ceeds  "until  the  final  division  "  made  of  his  resid- 

"which  (estate)  I  wish  to  be  equally  divided 
3  heirs  of"  his  daughter  Henrietta  Osburn,  who 
ing  at  the  time  of  said  division,  and  Harry  G.  Mc- 
1  of  his  deceased  daughter  Jenxde  W.  McCartney^ 
are  and  share  alike."  In  the  following  clause  he 
IS :  "  I  would  rather  prefer  not  to  have  a  division 
estate  until  the  youngest  child  of  Heniietta  arrives 
f  twenty-one  years.  But  should  any  of  the  heirs, 
g  to  that  age,  wish  to  engage  in  business,  and  wish 
ly  portion  of  their  interest  in  said  estate,  my  exec- 
ve  them  such  an  amount  as  they  may  think  proper, 
eir  individual  note  or  notes,  bearing  interest  to  be 
bo,  and  deducted  from  their  respective  portions  of 
)n  the  final  division  of  the  same.  And  should  any 
3  aforesaid,  at  the  time  of  the  final  division  of  said 
>nsidered  by  my  executors  to  be  incompetent  or  in- 
either  in  mind  or  body,  or  from  intemperance,  to 
or  manage  their  respective  interests  in  said  estate, 
rs  are  hereby  requested  to  pay  such  nothiiig  more 
;ere8t  annually  on  their  respective  portions  of  said 
said  incapacity  does  no  longer  exist."  He  there- 
:ed  his  son-in-law,  Franklin  Osburn,  and  David  N» 
jutors. 

urn  is  67  years  of  age,  and  has  eight  children,  the 
whom  was  born  in  1874. 

49  March  Term  1883,  of  this  court,  a  petition  was 
Q  behalf  of  said  Harry  G.  McCartney,  setting  forth 
bat  said  executors  proposed  making  a  distribution 
[)f  said  estate,  and  asking  that  they  be  restrained 
The  executors  admitted  the  purpose  and  claimed 
as  in  accordance  with  a  proper  construction  of  the 
court  held  that  tbe  division  should  be  into  two 
,  one  of  which  should  belong  to  the  heirs  of  Mrs. 
i  the  other  to  the  said  Harry  G.  McCartney ;  and 
jree  restraining  said  executors  from  making  any 
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other  distribution.     This  decree  was  upon  appeal 
preme  Court  affirmed :  Osburn's  App.,  104  Pa.  637 

There  was  no  question  of  the  time  of  distributic 
decided  in  that  case. 

After  this  decision,  no  further  steps  were  taken 
ecutors  towards  division,  in  respect  of  that  part  oi 
located  in  Pennsylvania,  so  far  as  Harry  G.  McCartn 
cemed,  but  they  paid  large  sums  in  distribution  to 
children. 

In  1884,  Mr.  Osburn  and  Mr.  McCartney  met  i 
Illinois,  and  entered  into  negotiations  for  the  part 
land  which  belonged  to  the  estate,  located  there, 
unable  to  agree  upon  a  basis  of  valuation,  and  Mr. 
thereupon  insisted  that  there  should  be  no  sale, 
then  consulted  his  counsel,  submitted  to  him  co] 
paper-book  in  the  proceedings  which,  as  above  state 
instituted  in  this  court,  in  reference  to  the  constru( 
will  of  Judge  Warner,  and  was  advised  that  the  w 
construed  by  the  Supreme  Court  [of  Illinois]  in  oi 
tide  to  the  different  heirs,  to  the  land  there ;  and 
opinion,  no  partition  could  be  made  until  Mrs.  Osbu 
est  child  attained  majority,  but  that  this  question  a 
decided  by  that  court.  A  bill  was  thereupon  filed  wit 
on  behalf  of  the  executors  and  the  children  of  M 
against  Mr.  McCartney,  in  which  it  was  alleged,  int 
the  proper  construction  of  Judge  Warner's  will  wa 
tribution  of  his  residuary  estate  should  be  per  capi 
per  stirpes.  Mr.  Osburn  testified  in  reference  to  the 
this  bill,  at  a  hearing  in  this  court :  "  It  was  not  m) 
aU  in  the  proceedings  in  Chicago  to  obtain  partition, 
to  obtain  construction  of  the  will,  just  as  McCartne 
....  I  wanted  a  different  construction  of  the  will 
given  here,  and  that  is  very  likely  the  reason  why 
were  drawn  as  they  were,  without  reference  to  the 
made  by  the  court  here." 

Part  of  the  land  which  was  the  subject  of  this  bill, 
by  Judge  Warner,  and  part  by  his  executors,  with  ] 
sets.  The  Supreme  Court  of  Illinois  held:  (I)  1 
Warner's  grandchildren  took  his  real  estate  per  caj 
cided,  upon  a  bare  reference  by  counsel  in  their  arg 
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the  time  for  division  would  not  arrive  until  Mrs.  Osbuni's 
youngest  child  attained  majority;  and  (2)  that  the  personal 
estate,  consisting  of  the  land  bought  by  the  executors,  should 
be  divided  forthwith  amongst  said  grandchildren,  per  stirpes, 
which  was  accordingly  done.  [See:  McCartney  v.  Osburn, 
118  111.  408;  Osburn  v.  McCartney,  121  lU.  408.] 

Mr.  McCartney  attained  his  majority  in  1882,  and  now  asks 
that  "final  division"  of  the  estate  be  made.  The  surviving 
executor,  Franklin  Osburn,  resists  the  application,  upon  the 
ground  that  such  division  cannot  be  made  until  the  youngest 
child  of  Mi's.  Osburn  attains  majority,  and  asks  that  the  former 
decision  of  this  and  the  Supreme  Court,  in  Osbum's  Appeal,  be 
reconsidered  and  reversed. 

CONCLUSIONS  OP  LAW. 

1.  The  reasons  for  present  division  of  this  estate,  as  between 
Harry  G.  McCartney  and  the  "  heirs  "  of  Mrs.  Osburn,  greatly 
preponderate.  Mr.  McCartney  has  an  absolute  and  vested 
interest  under  the  wiU :  Osbum's  App.,  104  Pa.  637 ;  he  has 
attained  his  majority,  and  it  does  not  appear  that  he  is  ^'  incom- 
petent or  incapacitated,  either  in  mind  or  in  body,  or  from  in- 
temperance, to  take  charge  of  or  manage  his  interest."  There 
is  no  allegation  that  such  division  would  be  prejudicial  in  any 
way  to  the  estate ;  and  there  is  no  prohibition  against  such  di- 
vision contained  in  the  will.  So  far  as  Mr.  McCartney  is  con- 
cerned, there  is  no  reason  for  the  existence  of  any  trust. 

The  executors  are  not  given  expressly,  nor  by  necessary  im- 
plication, control  over  the  time  of  division.  They  are,  it  is 
true,  expressly  given  power  to  make  sales  of  real  estate,  and 
to  invest  the  proceeds  until  "  final  division,"  and  to  make  ad- 
vancements to  the  "  heirs  "  upon  the  security  of  their  individual 
notes  ;  but  manifestly  this  gives  them  no  power  to  determine 
when  the  final  division  shall  take  place.  The  whole  adminis- 
tration, including  the  exercise  of  these  special  powers,  might 
have  been  ended  within  the  year  after  Judge  Warner's  death, 
without,  so  far  as  appears,  prejudice  to  any  interest.  The  ex- 
pression of  a  preference  by  testator,  that  the  "final  division  " 
should  not  take  place  until  the  youngest  child  of  Mrs.  Osburn 
should  attain  majority,  was  not  necessarily  dii-ected  to  the  ex- 
ecutors, but  rather  to  the  "  heirs,"  and,  being  merely  precatory, 
it  is  not  to  be  regarded  as  binding.     Even  if  addressed  to  the 
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executors,  it  gave  them  no  power  to  postpone  ] 
final  division :  Rawle's  App.,  119  Pa.  100. 

But,  assume  that  the  executors  were  giv 
power  in  the  premises.  They  have  made  a  sol 
in  this  and  the  Supreme  Court,  that  the  time  i 
had  arrived,  and  have  not  only  since  given  no 
for  postpoqement  of  that  time,  but  have  actual 
of  a  large  part  of  the  estate.  This  implies  thi 
of  the  executors,  final  division  could  then  have 
out  prejudice  to  the  estate,  and  that  Mr.  McCa] 
petent  to  take  charge  of,  and  manage  "  his  int 
is  no  allegation  that  these  conditions  have  sine 

If  the  solemn  declaration  of  the  executors, 
stated,  was  not  an  exhaustion  of  any  allege 
power  to  determine  the  time  of  final  division  of 
conduct  must  at  least  be  regarded  as  either  ai 
cious,  and  cannot  be  suffered  to  prejudice  the 
their  cestuis  que  trust :  Hill  on  Trustees,  494. 
then,  it  is  wise  now,  to  make  final  division, 
son  apparent  on  the  face  of  the  will,  in  the  cor 
tate,  nor  in  the  chamcter  of  this  petitioner,  wl 
now  be  made ;  and  there  is  every  reason  why  i 
made.  Judjge  Warner  has  been  dead  16  yeai 
tioner's  interest  has  been  compelled  to  bear 
the  costs  and  expenses  of  administration,  duri 
that  period.  Mr.  McCartney  has  attained  the  i 
law  gave  him  the  right  "  to  take  charge  of  ai 
property :  and  there  is  no  reason  why  he  shoi 
that  right  here  and  now.  The  will  gave  him 
present  vested  interest  in  the  estate.  There 
reason  for  the  continued  existence  of  a  trust  so 
cemed.  It  is  the  policy  of  the  law  to  encouri 
tion  and  division  of  estates  and  the  dissolution 

2.  The  question  of  the  proportions  in  which 
named  in  the  will  of  Judge  Warner  take,  was  ( 
tied  in  Osbum's  App.,  supra. 

— A  final  decree  was  thereupon  entered :  1. 
Osbum,  executor,  proceed  forthwith  to  make 
personal  estate  of  Griswold  E.  Warner,  decea 
the  heirs  of  Henrietta  Osbum  and  Harry  G. 
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hand  over  the  share  of  said  Harry  G.  McCartney  to  him,  being 
the  equal  one  half  part  thereof.*  2.  That  said  Franklin  Os- 
burn  join  in  the  partition  in  this  court  of  the  vesX  estate,  of 
which  Griswold  E.  Warner  died  seised  in  the  state  of  Penn- 
sylvania, among  the  heirs  of  Mrs.  Henrietta  Osbum  and  the 
said  H.  G.  McCartney.*  3.  That  the  costs  of  the  proceeding 
be  paid  out  of  the  estate. 

Thereupon  the  respondent  took  this  appeal,  specifying  that 
the  court  erred : 

1.  4.  In  the  portions  of  the  decree.*  * 

2.  In  not  dismissing  the  petition. 

3.  In  not  holding  that  the  period  for  distribution  under  the 
will  of  Griswold  E.  Warner  had  not  arrived. 

Mr.  John  S.  Fergu%on^  for  the  appellant. 

Counsel  cited :  Osburn's  App.,  104  Pa.  637 ;  McCartney  v. 
Osburn,  118  lU.  403;  Osburn  v.  McCartney,  121  lU,  408; 
Hill  v.  Chapman,  1  Ves.  406,  n.  B ;  Jenkins  v.  Fryer,  4  Paige 
47 ;  Butler  v.  Ommoney,  4  Russ.  70  ;  2  Jarman  on  WiUs,  757 
Kelly  V.  Vigas,  112  lU.  242 ;  Cheney  v.  Zeese,  108  lU.  473 
Huston  V.  Cook,  38  Ohio  328 ;  Lugar  v.  Harmon,  1  Cox  250 
Ingram  v.  Smith,  1  Head  (T.)  411 ;  Kean  v.  Roe,  2  Harr.  103 
Bryant  v.  Scott,  1  Dev.  <&  B.  Eq.  155  (28  Am.*  Dec.  590) 
Lee  V.  Lee,  39  Barb.  172 ;  Burnet  v.  Burnet,  30  N.  J.  Eq.  595 
Brittain  v.  Carson,  46  Md.  186 ;  Richards  v.  Miller,  62  111.  420 
Pitney  v.  Brown,  44  111.  363 ;  Hawkins  on  Wills,  113 ;  Wig- 
ram  on  Wills,  324. 

Mr.  D.  T.  Watson^  for  the  appellee : 

Counsel  cited:  (1)  2  Story's  Eq.  J.,  §  1069;  Gilbert  v. 
Chapin,  19  Conn.  351 ;  Pennock's  Est.,  20  Pa.  268,  280;  Chew 
V.  Chew,  28  Pa.  17 ;  Pulpress  v.  Church,  48  Pa.  210 ;  Gosling 
v.  Gosling,  Johns.  (Eng.)  272 ;  Saunders  v.  Vantier,  4  Beav. 
116 ;  Culbertson's  App.,  76  Pa.  148 ;  Hopkins  v.  Glunt,  111 
Pa.  288,  290 ;  Bowlby  v.  Thunder,  105  Pa.  173 ;  Philadelphia 
V.  Girard  Heirs,  45  Pa.  27 ;  Hillyard  v.  MUler,  10  Pa.  326 ; 
Washington's  Est.,  75  Pa.  106;  McKee's  App.,  96  Pa.  284; 
Hawley  v.  Jones,  5  Paige  480.  (2)  Osburn's  App.,  104  Pa. 
637 ;  Greathead  v.  Bromley,  7  Term  R.  451 ;  Broom's  Leg.  M., 
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•329,  380,  831 ;  2  Story's  Eq.  J.,  §  899 ;  Yoi 


Per  Curiam: 

It  is  not  needed  that  we  add  anything  to 

learned  judge  of  the  Orphans'  Court  in  ti 

fully  vindicated  his  decree.     Upon  one  poini 

from  him.     He  ordered  that  the  costs  of  this 

be  paid  out  of  the  estate.     In  an  ordinary  c 

correct.     In  the  case  in  hand,  however,  the  ( 

curred  through  the  conduct  of  the  executor 

was  necessaiy  for  his  guidance  was  ruled  \ 

here  before.     See  Osburn's  App.,  104  Pa.  63 

however,  appears  not  to  have  been  satisfied 

and  to  have  taken  >a  different  view  of  thi 

nothing  to  say  in  regard  to  this,  beyond  the 

not  permit  him  to  waste  the  money  of  the  ei 

establish  his  own  views  of  the  law.     If  he 

in  litigation  as  a  luxury,  he  must  pay  for  it. 

It  is  ordered  that  the  costs  o 

both  here  and  below,  be  pai 

personally,  and  not  out  of  thi 

this  modification  the  decree 


R.  McKINNEY  v.  R.  P.  AND  J. 

APPEAIi  BY  JENNIE  BROWN   FROM  THE  CO 
PLEAS  NO.   1  OP  ALLEGHENY  C( 

Argued  October  29,  1889— -Decided  Novemb 
[To  be  reported.] 

1.  While  the  filing,  for  purpose  of  lien  only,  of  a  tra 
recovered  before  a  justice  of  the  peace,  gives  tl 
Pleas  no  jurisdiction  to  open  or  set  the  judgmei 
upon  its  face,  it  may  and  should,  upon  motion 
stricken  from  the  records  of  the  court  as  somethii 
there. 

2.  A  judgment  against  a  married  woman,  render 
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F.  L.  536,  must  be  self-supporting ;  that  is  to  say,  the 
w  that  the  judgment  was  lawfully  entered,  and  that  all 
i  prescribed  by  the  statute  were  complied  with ;  and  if 
,  the  judgment  will  be  void  as  to  her  upon  its  face, 
the  price  of  alleged  necessaries,  rendered  by  a  justice 
885,  against  husband  and  vdfe,  in  default  of  an  appear- 
Ix)  the  wife,  if  the  record  do  not  show  that  some  testi- 
;  as  in  the  absence  of  testimony,  it  could  not  legally 
ged  that  the  debt  was  one  for  which  she  was  liable  un- 
48. 

ON,  C.  J.,  Sterrett,  Green,  Clark,  Wiir 
lUM  and  Mitchell,  J  J. 

er  Term  1889,  Sup.  Ct. ;  court  below.  No.  286 
1 1885,  C.  P.  No.  1. 

S  1885,  there  was  filed  in  the  court  below,  for 
a  transcript  of  a  judgment  rendered  on  July  16, 

ue  of  the  peace,  in  favor  of  Rebecca  McBanney 
P.  Brown  and  Jennie  Brown,  his  wife,  and 

ntered  thereon  in  favor  of  the  plaintiff.     The 

a  the  following  form : 

Summons  in  Debt,  not  exceed- 
Mir  ^S  $300.00,  issued  3rd  day  of 

McKiNNEY    j^y^  ^ggg^  ^  WiUiam  C.  Mc- 

Cauley,  constable,  returnable  to 
^'  AND  JEN.    j^jy  jj^  jggg^  between  the  houre 

^^^'  of  5  p.  M.  and  6  p.  M. 

Ly  6,  1885,  summons  returned  on  oath :  Served 

original  summons  on  Robert  P.  Brown,  and 
his  wife,  at  the  same  time  producing  the  ong- 
oing them  of  the  contents  thereof.     So  answers 
JLEY,  Constable. 
5,  6  p.  M.,  Wm.  Smith  appears  for  plaintiff. 

claim  f  174.  Defendants  do  not  appear,  where- 
iemands  judgment  by  default.  Judgment  re- 
ily  15th.  July  16,  1885,  judgment  is  hereby 
iff,  and  against  defendants  for  the  whole  amount 
with  interest  and  costs,  being  a  balance  unpaid 
►use  occupied  by  defendants  and  furnished  by 
e  of  defendant's  family,  upon  the  promise  on 

Jennie  Brown  to  pay  therefor,  the  same  being 
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necessary  for  herself  and  family  upon  credit 

estate. 

Allegheny  county: 

I  certify  that  the  above  is  a  correct  transcrij 
ings  had  before  me  in  the  above  suit,  and  of  : 
docket.     Witness  my  hand  and  seal  at  office, 
17th  day  of  August,  A.  d.  1885. 

R.  H.  Gi 
Justic 

On  September  15,  1888,  on  petition  of  Je 
court  granted  a  rule  upon  the  plaintiff  to  she 
judgment  should  not  be  stricken  off  as  to  he] 
answered  by  the  plaintiff,  and  after  argumer 
by  the  court,  without  opinion  filed.  Thereuj 
took  this  appeal,  specifying,  inter  alia,  that  t 
not  striking  off  the  judgment  as  to  the  petiti* 

Mr.  John  (7.  Thompson  (with  him  Mr.  WU 
for  the  appellant : 

That  there  were  gross  and  palpable  errors  ii 
before  the  justice  is  apparent.  The  alleged  ; 
tained  in  1885,  and  consequently  must  be  go\ 
Brown,  by  the  act  of  April  11,  1848,  P.  L.  5? 
that  act  it  was  requisite,  to  support  the  judgi 
that  there  be  proof  that  the  debt  sued  for  v 
the  wife  and  incurred  for  articles  necessary  i 
the  family  of  the  husband  and  wife :  Murray 
384;  Parke  v.  Kleeber,  87  Pa.  251;  Wilsoi 
Pa.  224;  Curamings  v.  Miller,  8  Gr.  146;  P 
6  Phila.  580;  Cam  v.  Fillman,  10  W.  N.  152 

Mr.  R.  E.  Stewart^  for  the  appellee,  submitt 

Opinion,  Mr.  Chief  Justice  Paxson  : 
Error  was  assigned  in  this  case  to  the  re: 
below  to  strike  off  the  judgment  as  to  Mrs 
The  judgment  entered  was  recovered  befon 
peace  against  Robert  P.  Brown  and  Jennie  B; 
cript  thereof  was  filed  in  the  Common  Pleas  \ 
lien  only.     This  does  not  give  the  Common  ] 
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over  the  judgment.     That  court  cannot  open  or  set  it  aside. 

The  Common  Pleas  can  only  acquire  jurisdiction  over  it  when 
)  into  that  court  upon  certiorari  or  appeal.  The 
still  in  force  before  the  justice,  and  any  attack 
5  be  made  there:  Dailey  v.  Giflford,  12  S.  &  R.  72; 
.  Seybert,  13  S.  <&  R.  54;  Lacock  v.  White,  19 
3yd  V.  Miller,  52  Pa.  431. 

yed,  however,  that  the  judgment  was  against  a  mar- 
aud therefore  void.  Undoubtedly,  the  court  below 
been  justified  in  striking  off  the  judgment,  if  it 
n  its  face  to  be  void,  notwithstanding  the  fact  that 
red  upon  a  transcript;  for  a  void  judgment  is  no 
It  would  be  a  mere  blur  upon  the  records  of  the 
leas ;  a  something  which  has  no  business  there ; 
urt,  having  the  control  of  its  own  records,  could 
rike  therefrom  anything  which  had  been  unlawfully 
J.  When  we  come  to  examine  this  record,  we  find 
stnscript  that  it  was  a  suit  against  a  husband  and 
sum  of  $174,  "  being  a  balance  unpaid  of  rent  of  a 
ied  by  defendants  and  furnished  by  plaintiff  for  use 
bs'  family,  upon  the  promise  on  the  part  of  said  Jen- 
D  pay  therefor,  the  same  being  necessary  for  herself 
upon  credit  of  her  separate  estate." 
not  stop  to  inquire  how  far  such  a  suit  could  be 
against  a  married  woman's  separate  estate.  This 
as  obtained  in  1885,  and  is  governed  by  the  act  of 
48,  which  provides  that  in  order  to  bind  a  married 
parate  estate,  "judgment  ^hall  not  be  rendered 
wife  in  such  joint  action,  unless  it  shall  be  proved 
t)t  sued  for  in  such  action  was  contracted  by  the 
curred  for  articles  necessary  for  the  support  of  the 
le  said  husband  and  wife."  We  have  accordingly 
eated  instances,  that  judgments  entered  against 
nen,  in  such  cases,  must  be  self-supporting ;  that  is 
record  must  show  that  the  judgment  was  lawfully 
the  requisites  of  the  statute  complied  with.  This 
bally  defective.  The  judgment  was  taken  by  de- 
nt of  an  appearance,  and  it  does  not  show  that  a 
ss  was  sworn  or  examined.  In  the  absence  of  any 
low  could  it  have  been  made  to  appear  to  the  jus- 
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ticfe  in  any  legal  manner  that  "  the  debt  sued  for  ii 

was  contracted  by  the  wife,  and  incurred  for  article 

for  the  support  of  herself  and  family  ?     In  the  abs 

Statement  in  the  transcript,  the  judgment  is  void  as 

Brown.     Under  such  circumstances,  it  was  her  rij 

stricken  oflf.     While  it  could  not  be  enforced  again 

nevertheless  entered  for  the  purpose  of  lien,  and  m 

upon  her  title.     Against  this  she  is  entitled  to  be 

The  order  of  the  court  below  is  reve 

rule  to  show  cause  why  the  judg 

not  be  stricken  off,  as  against  J( 

is  made  absolute. 


M.  PFLAUM,  ADMR.,  v.  J.  H.  McCLINTOC 

APPEAL  BY  DEFENDANTS  FBOM  THE  COURT  OF  CO] 
NO.  1  OF  ALLBGHBNT  COUNTY. 

Argued  October  80, 1889— Decided  November  11,  1 

(a)  The  petition  of  the  defendant  in  a  judgment  upon  a 
settlement  of  a  criminal  prosecution  for  fornication  and  bai 
that  the  bond  had  been  executed  while  the  defendant  was  i 
arrest,  and  was  conditioned  for  the  support  of  the  child  to  1 

(6)  It  was  averred,  also,  that  the  obligor  was  innocent 
charged,  and  that  no  living  child  had  been  bom  of  the  ob 
died  unmarried  and  without  issue,  before  judgment  had  beei 
the  bond. 

1.  In  such  case,  the  bond  in  question  was  given  for  a  good 
the  duress  complained  of  was  the  duress  of  the  law,  and  it 
to  refuse  the  petitioner  a  rule  to  show  cause  why  the  judgn: 
be  opened,  etc. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  .Cl 
lAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  101  October  Term  1889,  Sup.  Ct. ;  court  be 
June  Term  1889,  C.  P.  No.  1. 

On  April  2,  1889,  a  judgment  was  entered  upoi 
bond  with  warrant  of  attorney,  by  Magnus  Pflaum 
Vol.  cxxx — 24 
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la  King,  deceased,  against  James  H.  McClintock  and 
took,  for  $166.68.  On  April  13th,  the  defendants 
;heir  petition  showing : 

n  April  2,  1889,  Magnus  Pflaum  as  administi'ator  of 
)f  Emma  King,  late  of  Westmoreland  county,  Penn- 
Bceased,  the  plaintiff  above  named,  filed  a  copy  of  a 
id,  alleged  to  have  been  signed  by  defendants,  in  the 
of  $300  and  conditioned  for  the  payment  of  $10  on 
12, 1887,  and  $2  per  week  thereafter,  for  the  support 
srhich  the  said  Emma  King  alleged  would  be  born  in 
and  that  an  execution  was  issued  against  defendants 
t  and  levy  made  on  the  goods  of  Margaret  McClin- 
LOther  of  James  H.  McClintock,  at  McKeesport,  Pa. 
petitioners  deny  that  defendants  are  indebted  to 
i  the  sum  of  $166.68  and  costs  of  suit,  and  further 
the  copy  of  the  bond  filed  is  the  copy  of  the  bond 
ihe  defendants. 

>etitioners  further  show  that  the  bond  signed  was 
Y  interlineations  and  erasures ;  and  defendants  deny 
ligned  a  bond  like  the  Copy  filed  in  this  case ;  and 
rlineations  and  erasures  were  made,  the  same  were 
defendants  had  signed  said  bond,  and  without  their 
and  consent,  and  call  upon  the  plaintiff  to  produce 
1  bond  and  prove  the  same  on  the  hearing  and  trial 
I. 

)etitioners  further  show  that  James  H.  McClintock 
d  about  the  23d  day  of  August,  1887,  and  taken  to 
jail  in  Greensburg,  Westmoreland  county.  Pa,,  and 
erein  upon  a  charge  of  fornication,  etc.,  made  by  the 
King,  in  Greensburg,  Pa. 

petitioners  further  show  that  while  James  H.  Mc- 
^as  confined  in  the  said  jail  in  Greensburg,  Pa., 
ember  5, 1887,  a  bond  was  brought  to  James  H.  Mc- 
i  jail ;  and  that  while  in  duress  or  constraint  he  was 
Lgn  a  bond  for  the  support  of  a  child  which  Emma 
3d  would  be  born  in  the  future ;  and  the  said  Emma 
IT  lifetime,  on  September  5, 1887,  signed,  sealed  and 
0  the  said  James  H.  McClintock  a  general  release,  a 
lich  is  marked  exhibit  A,  and  made  part  hereof. 
[)etitioners  further  show  that  M.  McClintock  was 
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only  accommodation  bail  for  the  keeping  and  support  of  a  child 
which  was  not  bom  at  the  time  the  alleged  bond  was  signed, 
and  never  afterwards,  as  petitioners  are  informed  and  believe. 

"  Your  petitioners  further  show  that  the  said  Emma  King 
never  gave  birth  to  a  living  child  of  full  life  at  any  time  since 
or  before  said  bond  is  alleged  to  have  been  signed,  on  Septem- 
ber 5,  1887,  as  set  forth  as  aforesaid  as  per  exhibit  A  aforesaid. 

"Your  petitioners  further  show  that  Emma  King  died  on 
September  13,  1887,  in  Westmoreland  county.  Pa.,  intestate 
and  single  and  without  issue,  and  leaving  her  father,  James 
King,  and  mother,  Sarah  King,  who  are  both  living  at  the  pres- 
ent time  in  said  Westmoreland  county.  Pa. 

"Your  petitioners  further  show  that  Jas.  H.  McClintpck 
has  paid  all  the  costs  in  said  fornication  case  in  Westmoreland 
county,  Pa.,  and  which  charge  he  denies  and  says  he  was  not 
the  guilty  person,  and  further  shows  that  he  paid  to  W.  P. 
Piper,  agent  for  Emma  King,  on  September  12, 1887,  at  Greens- 
burg,  Pa.,  the  sum  of  $8,  being  balance  in  full  under  said  re- 
lease aforesaid ;  and,  it  appearing  that  no  child  was  to  be  a 
charge  upon  petitioner,  your  petitioners  believe  all  matters 
were  settled  in  full  under  said  release,  as  per  exhibit  A,  and 
the  death  of  said  Emma  King,  and  the  payment  of  the  cost 
and  amount  as  aforesaid. 

"  Your  petitioners  further  deny  the  right  of  M.  Pflaum  to 
act  as  administrator ;  and,  further  showing  that  they  have  a 
just  and  legal  defence  to  the  whole  of  plaintiffs  claim,  pray 
the  court  for  a  rule  on  plaintiff  to  show  cause  why  the  judg- 
ment entered  in  this  case  shall  not  be  opened  and  defendants 
allowed  to  defend  and  proceedings  stayed.  And  your  peti- 
tioners will  ever  pray,  etc." 

The  court  thereupon  made  the  following  order :  **  And  now, 
April  13, 1889,  presented,  considered,  and  refused."  There- 
upon the  petitioners  took  this  appeal  assigning  the  said  order 
as  error. 

Mr.  Frank  WhiteseU  (with  him  Mr.  W.  W.  Whitesell),  for 
the  appellants. 

Counsel  cited :  Bain  v.  Lyle,  68  Pa.  60 ;  Miller  v.  Gilleland, 
19  Pa.  119 ;  Hunter  v.  ReiUy,  36  Pa.  609;  Selden  v.  Neemes, 
43  Pa.  421 ;  Schuylkill  Co.  v.  Copley,  67  Pa.  886 ;  Dorr  v.  Mun- 
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s.  430  ;  Anthony  v.  Wilson,  14  Pick.  308 ;  Fulton 
Pa.  365  ;  Axtell  v.  Caldwell,  24  Pa.  88  ;  People  v. 
Y.  586 ;  Carpenter  v.  Stevens,  12  Wend.  589. 

as  Herriott  (with  him  Mr.  Magnus  Pflavm)^  for 

ited :  1  Bl.  Com.  136  ;  Stauffer  v.  Latshaw,  2  W. 
'.  Lusk,  2  R.  23 ;  Maurer  v.  MitcheU,  9  W.  &  S. 
.  Lutz,  8  Pa.  405 ;  Wyant  v.  Lesher,  23  Pa.  338. 

LAM: 

lothing  upon  this  record  to  show  that  the  court 
)t  properly  exercise  its  discretion  in  refusing  to 
[gment.  There  was  nothing  before  it  but  the  un- 
egations  in  the  petition  filed  by  the  defendants, 
ircumstances  referred  to  in  the  petition,  even  were 
led  to  the  satisfaction  of  the  court  below,  sufficient 
in  disturbing  the  judgment.  The  bond  in  ques- 
m  for  a  good  consideration,  viz.,  the  settlement  of 
and  bastardy  case  ;  and  the  fact  that  it  was  exe- 
les  H.  McClintock  while  confined  in  jail,  in  the 
ly  constraint  or  duress  practiced  upon  him  in  pro- 
)ond,  was  unimportant.  The  "duress"  referred, 
tition  was  the  "  duress "  of  the  law,  not  of  the 
jd  in  said  bond.     The  case  is  wholly  devoid  of 

Affirmed. 


W.  H.  MILLER  V.  H.  BROWARSKY. 

APPEAL  BY  PLAINTIFP  PROM  THE  COURT  OP  COMMON  PLEAS 
NO.  2  OF  ALLEGHENY  COUNTY. 

Argued  October  30, 188&— Decided  November  11,  1889. 

(a)  The  plaintiff,  in  trover,  purchased  whiskey  in  barrels  from  a  distiller, 
taking  a  bill  of  sale  therefor,  but  leaving  the  whiskey  to  remain  in  the 
distiller^s  bonded  warehouse,  the  tax  thereon  being  unpaid. 

(6)  Subsequently,  the  distiller  sold  the  same  whiskey,  giving  warehouso 
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receipts  according  to  the  custom  of  the  trade,  to  the  defendant,  who  was 
without  knowledge  of  the  sale  to  the  plaintiff,  and  who  paid  the  tax  and 
withdrew  the  whiskey. 
1.  In  such  case,  the  plaintiff  having  by  his  laches  put  it  in  the  power  of 
the  distiller  to  sell  the  whiskey  a  second  time  to  the  defendant,  a  pur- 
chaser in  good  faith,  the  latter  had  acquired  a  good  title  thereto. 
» 

Before  Paxson,  C.  J.,  Stebbett,  Gbeen,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  44  October  Term  1889,  Sup;  Ct. ;  coui-t  below.  No.  517 
January  Term  1887,  C.  P.  No.  2. 

On  December  24,  1886,  William  H.  Miller  brought  trover 
against  Hyman  Browarsky,  for  certain  whiskey  in  the  posses- 
sion of  the  defendant.     The  defendant  pleaded,  not  guilty. 

On  October  6, 1887,  by  agreement  of  parties,  the  cause  was 
submitted  to  Mr.  R,  B.  Petty ^  as  referee,  under  the  provisions 
of  the  act  of  May  14, 1874,  P.  L.  166,  who,  on  August  3,  1888, 
filed  his  report,  which  after  stating  the  evidence,  proceeded : 

From  the  foregoing  statement  of  the  evidence,  the  referee 
finds  the  following  to  be  the  facts  of  the  case : 

1.  George  W.  Jones  in  his  lifetime  was  the  owner  of  a  cer- 
tain distillery  and  bonded  warehouse  situate  at  Brownsville, 
Fayette  county.  Pa.,  which  he  operated  up  to  the  time  of  his 
death  in  March,  1886. 

The  plaintiff,  W.  H.  Miller,  resided  at  Brownsville.  In 
March,  1883,  he  bought  from  Jones  the  whiskey  in  dispute, 
which  was  in  the  bonded  warehouse,  and  took  as  evidence  of 
title  a  receipted  bill  as  follows : 

Miller  permitted  the  whiskey  now  in  suit  to  remain  in  the 
bonded  warehouse  and  made  no  demand  for  its  withdrawal  un- 
til some  time  after  Jones's  death,  to  wit,  in  April,  1886,  a  period 
of  more  than  three  years  after  the  whiskey  was  bonded  and 
after  the  sale  to  him.  After  the  whiskey  in  dispute  was  man- 
ufactured, Jones  hypothecated  it  at  Pittsburgh  for  grain.  By 
the  custom  of  the  trade,  whiskey  in  bond  is  sold  or  hypothe- 
cated by  the  execution  and  delivery  of  certificates,  called  on  the 
face  warehouse  receipts ;  containing,  inter  alia,  the  serial  num- 
bers of  the  barrels,  the  date  when  bonded,  and  the  gauge  of 


Digitized  by  LjOOQIC 


874  WESTERN  DISTRICT,  1889. 

Bef  eree^s  Report 

the  contents  thereof,  attested  by  a  U.  S.  ganger ;  and  such 
certificates  pass  from  hand  to  hand  by  indorsement.  No  other 
mode  of  sale  and  transfer  of  whiskey  in  bond  is  known  to  the 
trade.  The  whiskey  was  hypothecated  by  Jones  to  Elwood  & 
Co.,  by  the  delivery  to  them  of  such  certificates. 

2.  The  defendant,  Hyman  Browaraky,  is  and  has  been  a 
wholesale  liquor  dealer  in  the  city  of  Pittsburgh  for  upwards 
of  eight  years  past.  In  March,  1885,  said  Jones,  with  whom 
defendant  had  had  large  dealings,  came  to  defendant's  place  of 
business  and  informed  him  that  he  had  some  whiskey  hypoth- 
ecated with  Elwood  &  Co.,  grain  dealers  of  said  city,  for  grain, 
and  that  he  wished  to  sell  it.  Thereupon  defendant  purchased 
from  him  45  barrels  of  whiskey,  21  barrels  of  which  are  the 
subject  of  this  controvei-sy,  and  are  a  part  of  the  same  sold  by 
Jones  to  plaintiff.  Miller,  in  March,  1883.  The  defendant  paid 
a  full  consideration  therefor,  and  as  payments  were  made  by 
him,  the  money  or  checks  were  turned  over  to  Elwood  &  Co., 
in  payment  of  the  debt  for  which  the  whiskey  \^as  pledged, 
and  from  time  to  time  as  payments  were  made,  by  direction  of 
Jones,  Elwood  &  Co.,  delivered  to  defendant  the  hypothecated 
certificates  for  the  whiskey  in  suit.  The  said  certificates  were 
each  for  five  barrels  and  were  in  the  form  recognized  and  used 
by  the  trade. 

The  defendant  had  no  knowledge  or  notice  until  after  the 
death  of  Jones,  that  plaintiff  had  any  interest  in  the  whiskey, 
but  on  the  contrary  fully  believed  that  Jones  was  the  legal 
owner  thereof,  when  sold  to  him  and  paid  for  and  withdrawn 
by  him.  The  plaintiff  took  no  steps  to  give  notice  of  his  own- 
ership, by  notifying  the  government  storekeeper,  or  the  collector 
of  internal  revenue,  of  his  purchase,  or  otherwise.  The  ware- 
house was  bonded  in  the  name  of  Jones,  and  under  the  custom, 
the  distiller  alone  could  withdraw  whiskey  deposited  therein. 

The  defendant,  or  his  vendees,  from  time  to  time  presented 
the  certificates  to  Jones  and  furnished  him  money  to  pay  the 
government  tax,  and  Jones  then  paid  the  tax  and  obtained 
withdrawal  ordei-s  from  the  collector,  and  the  storekeeper  de- 
livered the  whiskey  to  defendant  or  his  vendees. 

After  Jones's  death,  and  without  previous  demand,  plaintiff 
brought  this  action. 

8.  Defendant  was  a  bona  fide  purchaser  for  value  without 
notice,  and  has  been  guilty  of  no  laches  or  want  of  good  faith. 
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The  acts  of  Congress,  which  were  referred  to  by  both  parties, 
prescribe  fully  the  manner  in  which  bonded  warehouses  shall 
be  kept,  and  spirits  stored  therein  and  withdrawn  therefrom. 
These  regulations  are  in  general,  as  follows : 

The  distiller  must  provide  a  warehouse,  which  is  declared 
to  be  a  bonded  warehouse  of  the  United  States,  under  the  direc- 
tion and  control  of  the  collector  of  the  district,  and  in  charge 
of  a  storekeeper  assigned  thereto  by  the  commissioner  of  inter- 
nal revenue. 

The  distillery  warehouse  shall  be  in  the  joint  custody  of  the 
storekeeper  and  the  distiller.  It  shall  be  kept  securely  locked, 
and  at  no  time  be  opened  unless  in  the  presence  of  the  store- 
keeper. 

When  distilled  spirits  are  entered  in  the  warehouse,  they 
shall  be  drawn  into  casks  and  shall  thereupon  be  gauged, 
proved  and  marked  by  a  ganger,  and  immediately  removed  into 
the  warehouse  and  stamped  with  a  stamp  showing  the  serial 
numbers  of  the  cask,  the  name  of  the  distiller,  date  of  receipt 
into  warehouse  and  number  of  proof  gallons.  The  numbers 
begin  with  one,  and  packages  are  numbered  in  progressive  or- 
der as  the  same  are  received  from  the  distillery. 

The  government  tax  must  be  paid  by  the  distiller,  owner  or 
person  having  possession,  upon  removal  from  the  distillery 
warehouse. 

The  distiller  upon  entering  spirits  must  give  bond  for  the 
payment  of  the  tax,  and  the  law  further  provides  that  the  tax 
shall  be  a  lien  on  the  spirits  distilled,  the  distillery,  land,  etc. 

Spirits  must  be  removed  and  tax  paid  within  three  years  from 
the .  entry,  and  they  must  be  removed  immediately  upon  pay- 
ment of  tax. 

Upon  payment  of  tax  to  the  collector,  the  latter  shall  issue 
his  order  to  the  storekeeper  for  delivery,  and  the  ganger  shall 
then  place  upon  the  cask  a  stamp  showing  that  tax  has  been 
paid,  the  serial  numbers  of  the  cask,  the  name  of  the  person  by 
whom  the  tax  was  paid,  and  the  person  to  whom  and  the  place 
where  it  is  to  be  delivered. 

Storekeepers  are  required  to  keep  a  warehouse  book  and 
enter  amount  and  description  of  packages  received,  and  deliv- 
ered, the  date  of  delivery,  and  to  whom  delivered,  and  to  fur- 
nish daily  statements  to  the  collector,  of  all  articles  received 
and  delivered. 
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Upon  these  facts  the  plaintiff  claims  title  by  virtue  of  his 
prior  purchase  from  Jones^  and  if  he  is  entitled  to  recover, 
judgment  should  be  given  in  his  favor  for  $470.84,  with  inter- 
est from  July  1,  1885. 

The  defendant  claims  title  under  his  purchase  and  delivery 
to  him  and  contends  that  the  plaintiff  cannot  recover  in  this 
action  because : 

1.  To  sustain  the  action  of  trover  there  must  be  a  previous 
demand. 

2.  When  the  same  thing  is  sold  to  two  different  persons  by 
contracts  equally  valid,  and  the  second  vendee  is  without  notice 
of  first  sale,  he  who  first  obtains  possession  is  entitled  to  the 
property. 

3.  The  plaintiff  was  guilty  of  laches  in  not  demanding  and 
receiving  from  Jones,  certificates  in  the  form  used  by  the  trade 
in  the  sale  and  transfer  of  whiskej"^  in  bond,  and  in  not  giving- 
notice  to  the  collector  of  internal  revenue,  or  to  the  govern- 
ment storekeeper,  of  his  purchase;  and  by  reason  of  such 
laches,  Jones  was  enabled  to  make  the  sale  to  defendant,  and 
therefore  plaintiff  cannot  recover. 

As  to  the  first  ground  of  defence,  the  testimony  shows  that 
prior  to  the  bringing  of  suit  defendant  had  asserted  ownership 
and  actually  converted  the  goods  by  disposing  of  them  to 
others.  In  such  a  case  a  demand  is  not  necessary :  Moak's  Un- 
derbill on  Torts,  564-568;  Bigelow  on  Torts,  190;  Carey  v. 
Bright,  58  Pa.  70,  83 ;  Waring  v.  Penna.  R.  Co.,  76  Pa.  491. 

— Considering  Shaw  v.  Levy,  17  S.  &  R.  101 ;  Winslow  v. 
Leonard,  24  Pa.  18  ;  Davis  v,  Bigler,  62  Pa.  246 ;  Worman  v. 
Kramer,  73  Pa.  385 ;  Keil  v.  Harris,  5  Cent.  R.  865 ;  Pelfman 
V.  Hart,  1  Pa.  263 ;  Cover  v.  Black,  1  Pa.  493;  Reed's  App., 
13  Pa.  476;  Ensign  v.  Hoffield,  18  W.  N.  105;  Depeyster  v. 
Gould,  2  Green  Ch.  474  (29  Am.  Dec.  723) ;  Root  v.  French, 
13  Wend.  570  (28  Am.  Dec.  482) ;  the  referee  proceeded: 

The  protection  afforded  to  a  second  purchaser  is  upon  the 
principle,  that  if  the  purchaser,  by  laches,  has  put  it  in  the 
power  of  the  vendor  to  commit  a  fraud  upon  innocent  third 
persons,  in  a  contest  between  them,  he  must  bear  the  loss  who 
has  been  the  cause  of  it.  It  was  upon  this  ground  that  the 
cases  of  Shaw  v.  Levy  and  Davis  v.  Bigler  were  decided,  and 
the  same  rule  was  applied  in  Gallagher  v.  Caldwell,  22  Pa. 
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300,  when  the  second  assignee  of  a  judgment  was  prefen-ed  to 
the  first,  because  the  assignment  was  not  recorded.  In  Root 
V.  French,  13  Wend.  670  (28  Am.  Dec.  482),  the  court  say : 
"  The  vendor  who  has  been  defrauded  of  his  property,  and  the 
bona  fide  purchaser  from  tlie  fraudulent  vendee,  are  both  inno- 
cent parties ;  and  when  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  him  who  has 

enabled  such  third  person  to  commit  the  fraud The 

bona  fide  purchaser  is  protected  on  the  principle  just  stated, 
that  when  one  of  two  innocent  persons  must  suffer  from  the 
fraud  of  a  third,  he  shall  suffer  who  by  his  indiscretion  has 
enabled  such  third  person  to  commit  the  fraud."  The  rule  is, 
that  unless  there  has  been  supineness  on  the  other  side,  negli- 
gence in  the  enjoyment  of  property  or  the  exercise  of  a  right, 
is  the  cause  of  redress  in  equity  and  at  law :  Fisher  v.  Knox, 
13  Pa.  622 ;  Campbell's  App.,  29  Pa.  401 ;  Fraley's  App.,  76 
Pa.  42. 

The  question  then  to  be  determined  is,  was  Miller  guilty  of 
laches  and  thus  enabled  Jones  to  effect  the  second  sale  ? 

As  has  already  been  stated,  whiskey  in  bond  cannot  be  act- 
ually delivered.  It  cannot  be  removed  from  the  warehouse 
until  the  tax  is  paid,  but  under  the  law  the  tax  must  be  paid 
and  the  whiskey  withdrawn  within  three  years  from  its  entry. 
As  is  well  known,  the  traflfic  in  bonded  whiskey  is  a  very  large 
one  and  great  quantities  of  bonded  whiskey  are  sold.  To  hold 
that  these  sales  would  be  invalid  without  actual  delivery,  would 
be  to  hold  that  a  purchaser  of  bonded  whiskey  is  entirely  at 
the  mercy  of  the  distiller  and  must  trust  entirely  to  his  hon- 
esty ;  on  the  other  hand,  to  hold  that  all  that  is  necessary  is  to 
make  a  bill  of  sale,  leaves  it  in  the  power  of  a  dishonest  dis- 
tiller to  sell  the  same  whiskey  to  half  a  dozen  purchasers,  and 
thus  defraud  aU  but  the  first  purchaser.  Therefore,  the  gen- 
eral rule  af  equity  should  be  applied,  and  the  purchaser  re- 
quired to  do  all  that  can  reasonably  be  done  to  give  notice  of 
his  title  and  prevent  a  second  sale. 

The  testimony  shows  that  the  trade  has  adopted  a  system 
regulating  the  transfer  of  bonded  whiskey  by  means  of  certifi- 
cates called  warehouse  receipts.  These  certificates  in  addition 
to  the  certificates  of  the  distiller  that  he  has  sold  the  whiskey, 
contain  a  statement  signed  by  the  U.  S.  ganger  showing  the 
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id  dimensions  of  the  barrels,  the  gauge  and  date  of 
does  not  clearly  appear  that  but  one  certificate  of 
ter  is  signed  by  the  ganger,  but  as  the  only  purpose 
irtificates  is  the  sale  and  transfer  of  the  title,  the 
issuing  more  tlian  one  would  be  a  party  to  a  fraud. 
Dre  probable  that  the  ganger  will  sign  but  one  cer- 

each  lot  of  whiskey.  And  the  fact  that  when 
required  from  Jones  the  warehouse  receipts  for  the 
ley  had  to  be  released  by  Elwood  &  Co.,  to  whom 
pledged,  goes  to  show  that  a  second  certificate  could 
inecl  from  the  ganger.  It  would  only  be  reasonable 
tfiller  should  have  required  from  Jones  the  usual 
ivery  by  transfer  of  the  so-called  warehouse  receipts, 
been  done,  it  would  have  been  out  of  the  power  of 
Lve  made  the  second  sale. 

than  this ;  there  is  no  reason  why  notice  of  the  sale 
be  given  to  the  collector  of  revenue  and  the  store- 
he  whiskey  under  the  law,  is  in  the  joint  possession 
keeper  and  the  distiller.  It  may  be  removed  at  any 
the  payment  of  the  tax,  and  although  the  custom  is 
tiller  to  obtain  the  withdrawal  order,  the  law  rec- 
I  right  of  any  owner  to  withdraw  whiskey  on  pay- 
B  tax ;  and  this  being  so,  delivery  certainly  would 
len  made  to  the  distiller,  in  the  face  of  notice  that 
bip  was  in  some  one  else,  and  the  defendant  would 
rered  the  fi*aud  of  Jones  upon  presentation  of  the 
iate. 

sglected  all  these  precautions,  and  although  under 
X  must  be  paid  within  three  years  from  entry,  not 
3ath  of  Jones,  which  occurred  three  years  after  his 
id  he  seek  to  obtain  the  whiskey.  The  defendant, 
r  hand,  required  from  Jones  the  usual  evidence  of 
le  purchased  lots  of  whiskey,  he  promptly  paid  the 
ihdrew  the  whiskey. 

sree  is  of  the  opinion  that  the  plaintiff  was  guilty  of 
t  his  laches  enabled  Jones  to  make  the  second  sale 
fit,  and  that  therefore  judgment  should  be  entered 

defendant.  Judgment  is  accordingly  entered  in 
fendant,  with  costs  of  suit;  exception  to  plaintiff.*] 
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Judgment  haying  been  entered,  the  plamtiff  took  this  ap- 
peal, assigning  as  error: 
1.  The  finding  and  judgment  embraced  in  [  ]  * 

Mr.  A.  M.  Brown  (with  him  Mr.  W.  Q.  OuiUr)^  for  the 
appellant. 

Counsel  cited :  Sections  3271,  3273,  3274,  R.  S.  U.  S. ;  Mc- 
Combie  v.  Davies,  6  East  538 ;  Keil  v.  Harris,  6  Cent.  R.  865 ; 
Devereux  v.  Barclay,  2  B.  &  Aid.  702 ;  Pease  v.  Smith,  61 
N.  Y.  477;  Riley  v.  Water  Power  Co.,  11  Cush.  11;  Ganly  v. 
Ledwidge,  I.  R.  18  C.  P.  33;  Bigelow  on  Torts,  §  3,  p.  190; 
Moak's  UnderhiU  on  Torts,  668. 

Mr.  J.  M.  Stoner  (with  him  Mr.  A.  B.  Force)^  for  the  ap- 
pellee. 

Counsel  cited :  Rice  v.  Rice,  2  Drew.  73 ;  Keil  v.  Harris,  6 
Cent.  R.  866;  Pellman  v.  Hart,  1  Pa.  266;  Shaw  v.  Levy,  17 
S.  &  R.  101. 

Per  Cubiam: 

This  case  does  not  require  extended  discussion.  The  learned 
referee  has  given  sufficient  reasons  for  his  findings.  It  is  clear 
that  but  for  plaintiflf's  laches  Jones  would  not  have  been  able 
to  sell  the  whiskey  the  second  time ;  and  the  rule  is  well  es- 
tablished that,  where  one  of  two  innocent  persons  must  suffer 
a  loss,  such  loss  must  be  borne  by  the  persow  whose  neglect 
was  the  occasion  of  it.  The  plaintiff  left  the  whiskey  abso- 
lutely under  the  control  of  Jones,  when,  by  reasonable  caution, 
he  could  have  placed  it  beyond  his  power  to  re-sell  it.  The 
defendant  was  a  good-faith  purchaser,  without  any  knowledge 
of  the  prior  purchase  and  of  the  fraud  of  Jones.  Having  so 
purchased  the  whiskey,  paid  the  tax,  and  taken  it  out  of  bond, 
we  see  no  reason  why  he  did  not  get  a  good  title. 

Judgment  affirmed. 
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ELIZABETH  AIKEN  v.  PENNSYLVANIA  R.  CO. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  COMMON 
PLEAS  NO.  1  OF  ALLEGHENY  COUNTY. 

Argued  October  80,  1889— Decided  November  11, 1889. 
[To  be  reported.] 

1.  The  rule,  that,  before  crossing  a  railroad  track,  a  person  must  stop, 
look  and  listen,  applies  to  persons  walking  equally  as  to  persons  driving. 
It  is  not  a  rule  of  evidence,  but  a  rule  of  law,  peremptory,  absolute  and 
unbending ;  and  a  failure  so  to  stop  is  not  merely  evidence  of  negli- 
gence, but  negligence  per  se. 

2.  When,  in  an  action  against  a  railroad  company  for  the  negligent 
killing  of  a  person  at  a  street  crossing,  the  uncontradicted  evidence  for 
the  plaintiff  is,  that  the  deceased  was  killed  while  voluntarily  attempt- 
ing to  cross  in  front  of  a  train,  the  approach  of  which  he  had  seen  while 
in  a  place  of  safety,  the  court  should  nonsuit  or  direct  a  verdict  against 
the  plaintiff. 

3.  The  doctrine  that  a  man  in  a  position  of  danger  is  not  responsible  for 
the  results  of  an  error  of  judgment  conunitted  in  his  attempt  to  get  out 
of  it,  is  to  be  taken  with  the  essential  qualification  that  he  must  have 
gotten  into  the  danger  without  negligence  or  fault  of  his  own :  Penna. 
R.  Co.  V.  Werner,  89  Pa.  59,  distinguished. 

4.  Evidence,  in  this  case,  as  to  the  speed  in  which  trains  usually  ran  over 
a  certain  crossing  was  not  admissible  upon  the  issue  whether  or  not  a 
particular  train  was  run  over  it  at  a  negligent  rate  of  speed,  nor  was  it 
rendered  admissible  by  testimony  that  the  train  in  question  was  going 
at  about  the  usital  rate. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  MnxDHELL,  JJ. 

No.  70  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  670 
March  Term  1888,  C.  P.  No.  1. 

On  March  5,  1888,  service  was  accepted  of  a  summons  in 
trespass  brought  by  Mrs.  Elizabeth  Aiken  against  the  Pennsyl- 
vania Raiboad  Company,  to  recover  damages  for  the  alleged 
negligent  killing  of  her  husband,  Samuel  B.  Aiken,  by  the  de- 
fendant company.     The  defendant  pleaded  not  guilty. 

At  the  trial  on  January  21, 1889,  the  following  facts  were 
shown : 

About  nine  o'clock  on  the  evening  of  January  16, 1888,  the 
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plaintiff's  husband  was  walking  upon  Penn  avenue,  in  the 
borough  of  Wilkinsburgh,  on  his  way  home,  in  company  with 
William  D.  Irwin.  They  were  walking  in  the  middle  of  the 
street  on  account  of  the  slippery  condition  of  the  sidewalks. 
Penn  avenue  is  a  part  of  the  old  turnpike  road  leading  from 
Pittsburgh  to  and  beyond  Greensburg,  in  Westmoreland  coun- 
ty, and  is  a  much  traveled  thoroughfare. 

The  defendant  company's  railroad  crosses  this  street  in  Wil- 
kinsburgh at  grade.  At  the  point  of  crossing  the  defendant 
has  four  main  tracks  and  seven  side  tracks.  Two  of  the  lat- 
ter, lying  between  the  main  tracks  and  the  remaining  five  side 
tracks,  are  unused.  They  are  very  short,  extending  but  a  few 
feet  beyond  th«  crossing  of  the  street  and  then  terminating. 
They  were  designated  in  the  testimony  as  "  spur  tracks."  The 
eleven  tracks  together  make  a  roadbed  153.5  feet  in  width, 
and  occupy  that  much  of  the  length  of  Penn  avenue. 

Aiken  and  Irwin,  in  proceeding  eastwardly  along  the  avenue, 
reached  this  crossing  and  started  to  pass  over  it.  It  was  a 
dark  and  cloudy  night,  and  a  wind  was  blowing  from  the  west. 
There  was  no  watchman  at  the  crossing,  and  no  gates  or 
other  appliances  for  giving  warning  of  the  approach  of  trains. 
Standing  on  one  of  the  tracks,  at  the  right  hand  side  of  the 
street,  was  a  train,  the  engine  of  which  was  blowing  off  steam. 
In  crossing  the  railroad  the  deceased  and  his  companion  first 
encountered  the  five  side  tracks  used  by  the  defendant.  While 
passing  over  theise,  their  view  of  the  main  tracks  in  the  direc- 
tion of  Pittsburgh,  which  lay  to  their  left,  was  obstructed  by 
loaded  cars  and  piles  of  pipe  and  raiboad  ties,  upon  and  near 
to  the  side  tracks,  a  short  distance  from  the  street.  The  last 
of  these  tracks  was  forty-five  feet  distant  from  the  first  of  the 
main  tracks.  A  part  of  this  intervening  space  was  occupied 
by  the  two  spur  tracks,  between  which  and  the  nearest  main 
track  was  an  unoccupied  space  twelve  feet  in  width.  As  soon 
as  the  spur  tracks  were  reached,  an  unobstructed  view  along 
the  main  tracks,  in  the  direction  of  Pittsburgh,  for  a  distance 
of  half  a  mile,  could  be  had. 

White  crossing  the  first  main  track,  Aiken  was  struck  and 
killed  by  the  Braddock  Accommodation,  a  passenger  train  com- 
ing from  Pittsburgh.  The  circumstances  surrounding  the  ac- 
cident were  thus  related  by  Irwin,  testifying  for  the  plaintiff : 
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Q.  Describe  to  us  what  occurred  there,  as  near  as  you  can  ? 
A.  We  were  coming  up  in  here ;  when  we  come  to  the  track 
we  noticed  a  train  coming. 

Q.  That  is,  to  the  main  track?  A.  Yes,  sir;  and  it  was 
pretty  close  before  we  seen  it,  and  Mr.  Aiken  attempted  to  go 
on  and  I  stopped.  I  said,  "  We  had  better  stop,"  and  he  says, 
"  Come  on,  we  can  get  across,"  and  he  started  and  I  stopped. 
I  had  attempited  to  get  across  and  by  the  time  I  was  at  the 
track  I  could  lay  my  hand  on  the  engine. 

Q.  He  was  a  little  ahead  of  you?  A.  Yes,  sir;  he  was 
about  a  reach  ahead  of  me. 

The  witness  further  testified  that  when  he  first  noticed  the 
b  was  very  close  to  them,  not  over  thirty  feet  away,  he 
it ;  that  it  did  not  seem  to  be  making  much  noise,  and 
rd  no  bell  or  whistle  ;  that  the  witness  was  looking  out 
while  crossing  the  tracks,  though  he  was  watching  more  par- 
ticularly in  the  direction  whence  he  heard  the  noise  of  escaping 
steam ;  that  the  noise  of  this  steam  and  the  obstructions  on  the 
side  tracks  to  his  left  might  to  some  extent  have  prevented  his 
hearing  this  train  until  he  got  near  to  the  main  track ;  that  when 
he  saw  the  train  coming,  he  could  not  tell  certainly  whether  he 
had  already  crossed,  was  still  on,  or  had  not  yet  reached  the 
track  on  which  it  was  running,  and  he  did  not  then  know,  and 
could  not  tell  in  the  darkness  of  the  night,  whether  the  two 
tracks  at  the  centre,  which  he  afterwards  learned  were  spur 
tracks,  stopped  at  the  crossing  or  extended  on ;  that  he  had 
but  a  very  short  time  to  think,  and  could  not  tell,  whether  it 
was  the  best  thing  to  go  on  or  to  go  back,  and,  as  Aiken  went 
on,  the  witness  attempted  to  do  so  too ;  that  the  train  "  was 
going  about  the  usual  rate  of  speed,"  "  about  what  it  runs  be- 
tween stations." 

On  cross-examination  the  witness  testified : 

Q.  Your  attention  was  attracted  to  that  train  before  yon 
got  on  to  the  track  ?  A.  We  were  very  close  to  it  when  my 
attention  was  attracted  to  the  train ;  we  were  right  almost  in 
front  of  it  and  it  wasn't — 

Q.  You  were  not  on  the  track  ?  A.  No,  I  was  not  on  the 
track. 

Q.  And  you  told  Mr.  Aiken  to  stop  ?  A.  Yes,  sir ;  I  said 
we  had  better  stop  here. 
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Q.  Did  you  catch  hold  of  him  ?    A.  I  think  I  caught  him 
by  the  coat  sleeve  ;  he  said  "  come  on,  we  can  get  across,"  and 
he  turned  around,  which  might  have  detained  him  a  lilt" 
but  he  went  right  on. 

Q.  And  you  stopped  ?    A.  Yes,  sir. 

Q.  Did  you  see  him  struck  ?  A.  No,  sir ;  I  didn't  ki 
was  struck  for  certain  until  we  found  him. 

Q.  You  think  he  got  pretty  near  over  ?  A.  I  thou] 
got  over. 

Q.  That  was  your  impression  at  the  time,  that  he  had 
over  ?    A.  At  the  time  I  thought  he  had  got  across. 

On  re-direct  examination  the  witness  was  asked  whet 
could  hear  the  train  until  he  got  past  the  obstructions  uj 
side  ti-acks,  and  answered :  "  Possibly  we  might  have,  if 
been  paying  particular  attention ;  we  were  talking  and  I 
notice." 

On  re-cross-examination  he  stated  that  there  was  noth 
prevent  his  seeing  the  train  after  he  had  passed  over  t 
ings  on  which  cars  were  standing,  if  he  had  "  looked  dov 
way." 

Thomas  Snowden  testified  for  the  plaintiff  as  follows : 

Q.  In  running  over  this  crossing  at  what  rate  of  spe( 
the  trains  usually  run  ? 

Objected  to  as  incompetent  and  irrelevant,  the  speed  ( 
particular  train  being  the  question. 

By  the  court :  Objection  overruled ;  exception.® 

A.  I  traveled  on  that  a  great  deal,  and  I  thought  tha 
went  across  the  Penn  avenue  crossing  just  as  fast  as  they 
other  places.  ^ 

By  the  court :  Q.  Do  you  know  about  what  rate  of 
they  made  usually  ?  A.  I  am  not  familiar  with  the  nun 
miles  that  they  make  to  the  hour  or  to  the  minute. 

By  Mr.  Kirker :  Q.  Were  they  in  the  habit  of  slo\\d 
when  they  came  to  that  crossing  ?  A.  Not  that  I  know 
a  general  thing  they  slow  up  just  after  they  pass  the  cr 
to  make  the  stop  at  Wilkinsburgh  station. 

For  the  defendant,  Samuel  Scott,  the  engineer  of  the 
by  which  the  deceased  was  killed,  testified  that  the  tra 
running  at  the  average  speed  of  fifteen  to  eighteen  mi 
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hour  ;  that  he  sounded  the  whistle  for  the  Penn  avenue  cross- 
lual ;  that  the  fireman  rang  the  bell,  commencing  when 
le  was  at  least  one  hundred  feet  away  from  the  cross- 
b  when  he  w^  about  fifty  feet  from  the  crossing  the 
)ulled  out  his  watch,  and  during  the  time  he  was  look- 
the  engine  passed  over  the  crossing ;  that  the  witness 
ing  of  the  deceased,  and  did  not  know  that  he  was 
itil,  at  the  end  of  the  run,  a  hat  was  discovered  on  the 
ihe  engine,  from  which  it  was  inferred  that  some  one 
injured  during  the  run ;  that  the  head-light  of  the 
as  so  constructed  as  to  concentrate  the  light  on  a  space 
forty-five  feet  along  the  track,  commencing  about  fif- 
in  advance  of  the  pilot.  Other  testimony  was  given 
oration  of  that  of  the  engineer. 

conclusion  of  the  testimony,  the  court,  Slagle,  J., 
the  jury  in  part  as  follows  : 

going  into  any  general  statement  in  reference  to  the 
ill  answer  the  points  submitted  to  me  by  the  parties, 
ed  by  the  plaintiff  to  instruct  you  [inter  alia]  : 
'^ou  find  from  the  evidence  in  this  case  that  the  plaint- 
)and  was  killed  by  the  defendant's  train  whilst  upon 
avenue  public  crossing  in  Wilkinsburgh  borough,  and 
v^iew  from  the  approach  to  this  crossing,  from  the  di- 
e  was  traveling  at  the  time  of  the  accident,  was  then 
icted  by  buildings  erected  within  and,  cars  standing 
endant's  tracks  or  switches,  and  by  piles  of  iron  pipe 
1  defendant's  property,  and  darkness  of  night  or  other- 
t  it  was  impossible  for  him  to  see,  and  by  reason  of 
re  of  defendant  company  blowing  off  steam  near  the 
difficult  if  not  impossible  for  him  to  hear  an  approach- 
from  the  direction  this  one  came,  until  he  had  passed 
m  half  way  over  the  crossing  and  came  too  near  or 
I  defendant's  through  tracks,  and  that  the  deceased 
d  not  know,  or  from  the  darkness  of  the  night  was 
3  discover  which  of  the  ten  or  eleven  tracks  at  the 
were  the  through  tracks,  then  he  was  not  bound  to 
stop,  look  and  listen  before  entering  upon  the  crossing.  And 
if  you  further  find  that  when  he  got  too  near  or  upon  the 
through  tracks  the  defendant  failed  to  ring  the  bell,  sound  the 
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locomotive  whistle,  or  give  other  timely  notice  of  the  rapidly 
approaching  train,  so  as  to  give  deceased  sufficient  time  to  avS- 
certain  the  track  upon  which  it  was  coming  and  to  get  out  of 
its  way,  and  for  that  reason  alone  he  was  run  down  and  killed 
by  the  train,  defendant  is  liable  and  your  verdict  must  be  for 
the  plaintiff. 

Answer:  Refused,  so  far  as  not  affirmed  in  the  general  charge. 
The  point  involves  questions  of  fact  for  the  jury,  and  must  be 
considered  in  connection  with  all  the  testimony  bearing  upon 
the  negligence  of  both  parties. 

Counsel  for  defendant  respectfully  request  the  court  to 
charge  the  jury  as  follows  : 

1.  That,  under  all  tlie  evidence  in  this  case,  their  verdict 
must  be  in  favor  of  defendant. 

Answer:  Refused.^ 

2.  That  if  the  jury  believe  the  testimony  of  the  plaintiff's 
witness,  Irwin,  that  the  deceased  did  not  stop,  look,  and  listen, 
before  attempting  to  cross  the  defendant's  tracks,  their  verdict 
should  be  for  the  defendant. 

Answer:  Refused.* 

3.  That  it  was  Aiken's  duty  to  stop,  look,  and  listen  before 
attempting  to  cross  the  tracks;  and  if  the  jury  should  find 
from  the  evidence  that  he  did  not  do  so,  their  verdict  should 
be  for  the  defendant. 

Answer :  Affirmed,  unless  the  jury  find  from  the  evidence 
that  the  circumstances  excused  him  from  the  duty,  and  his  fail- 
ure to  do  so  did  not  contribute  to  the  accident.' 

4.  That  even  if  the  jury  believe  from  the  evidence  that  there 
were  cars  standing  on  the  side  tracks  which  obstructed  Aiken's 
view,  if  they  also  find  that  it  is  true,  as  testified  to  by  plaintiff's 
witness  Edeburn,  that  there  was  a  clear  space  of  over  forty 
feet  between  the  last  track  occupied  by  cars  and  the  track  on 
wbich  Aiken  was  struck,  and  that  from  any  point  on  the  Penn 
avenue  crossing  for  that  distance  of  forty  feet  he  could  have 
seen  the  train  had  he  looked,  then  he  was  guilty  of  contributory 
negligence,  and  their  verdict  should  be  in  favor  of  the  defend- 
ant. 

Answer :  Refused ;  this  is  a  matter  for  consideration  of  the 
jury.* 
Now,  gentlemen,  as  stated,  the  first  question  for  you  to  de- 
VoL.  cxxx — ^5 
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termine  is,  was  the  defendant  in  this  case  guilty  of  negligence 
which  caused  the  accident  and  death  of  Mr.  Aiken  ?     What  is 
negligence  is  a  matter  which  must,  as  a  rule,  be  left  to  the  jury. 
It  simply  means  the  want  of  such  precautions  as  persons  of  or- 
dinary prudence  and  care  take,  under  the  special  circumstances 
of  the  case,  to  prevent  injury  to  others.     So  that  there  can  be 
3  rule  laid  down  that  will  govern  every  case ;  but  it 
3ft,  ordinarily,  to  the  jury  to  determine,  whether,  un- 
rticular  circumstances  of  the  case,  there  was  anything 
^hich  should  have  been  done,  or  anjrthing  done  which 
t  have  been  done. 

rmining  the  question  of  the  negligence  of  the  defend- 
ill  take  into  consideration  all  the  circumstances  sur- 
the  place  where  the  accident  occurred.  What  would 
ible  care  under  one  state  of  facts  would  be  gross  neg- 

ossibly,  under  another  state  of  facts It  is  the 

le  plaintifif  to  make  out  to  you  satisfactorily  that  the 

r's  employees  were  guilty  of  negligence  in  the  perform- 

eir  duty ;  and  furthermore  that  this  negligence  was 

of  this  accident.     If  you  fail  to  find  that,  you  may 

and  return  a  verdict  for  the  defendant.     But  if  you 

bhe  defendant's  employees  were  negligent  in  the  per- 

of  their  duties,  under  all  the  circumstances  of  the  case, 

you  then  consider  the  testimony  with  reference  to  the  actions 

of  the  deceased,  because,  as  has  been  said  to  you  by  counsel, 

if  the  negligence  of  the  deceased  in  any  way  contributed  to 

the  accident,  then  the  plaintiff  is  not  entitled  to  recover 

Now,  the  testimony  upon  that  point  is  that  of  one  witness 
only.  There  is  nothing  material  bearing  upon  the  question  ex- 
cept the  testimony  of  Mr.  Irwin,  who  was  the  only  person,  so 
as  far  the  testimony  discloses,  who  saw  this  accident  or  knew 
anything  at  all  about  it.  It  is  not  at  all  remarkable  that  the 
persons  on  the  train  did  not  ascertain  it,  until  they  got  to  their 
stopping  place  at  the  end  of  their  run.  A  train  passing  at  that 
rate  of  speed,  and  striking  a  man  and  knocking  him  off  to  the 
side  of  the  track,  would  have  had  such  a  slight  obstruction  that 
the  persons  on  the  train  would  not  have  noticed  it  whatever. 
If  they  had  run  over  him  they  would  possibly  have  noticed  the 
jolt,  but  merely  striking  him  and  knocking  him  off  the  track 
would  be  so  slight  an  impediment  to  the  train  that  it  would 
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not  be  observed  at  all.  And,  furthermore,  the  evidence  is  that 
these  parties  were  very  close  to  the  ti'ain  and  got  upon  the 
track  when  it  was  almost  passing  the  crossing.  Another  mat- 
ter that  was  referred  to,  as  showing  negligence  on  the  part 
of  the  engineer  is,  that  he  pulled  out  his  watch  to  look  at  the 
time.  He  says  that  was  done  after  the  bell  had  commenced 
ringing,  and  when  he  was  within  forty  or  fifty  feet  of  .the  cross- 
ing. In  fact,  he  said  it  was  while  he  was  passing  over  the 
track,  and  as  you  will  see,  that  is  but  a  brief  space  of  time. 
If  the  deceased  then  got  upon  the  crossing,  any  precaution  he 
would  take  would  not  prevent  an  accident,  because  he  could 
not  stop  his  train  by  any  possibility.  Therefore,  he  had  done 
his  duty  if  he  looked  forward  to  see  if  the  track  was  clear  be- 
fore he  got  on  the  crossing. 

[In  reference  to  the  duty  of  the  deceased,  it  was  his  duty  to 
do  everything  that  a  reasonably  prudent  man,  regardful  of  his 
own  life,  would  do  to  prevent  accident,  and  the  question  here 
is,  did  he?  Ordinarily  the  rule  of  law  is  as  defendant's  coun- 
sel requested  me  to  instruct  you,  that  a  man  before  crossing  a 
railroad  track  must  stop,  look  and  listen.  It  is  so  laid  down 
in  a  number  of  cases.  I  think  that  it  is  usually  applied,  how- 
ever, to  parties  who  are  driving,  and  not  to  parties  walking. 
It  is  after  all  not  a  rule  of  law,  but  a  rule  of  evidence  only, 
and  therefore  the  duty  of  stopping  is  always  a  question  for  the 
jury.  I  can  say  to  you,  as  a  question  of  law,  that  a  man  is 
never  relieved,  under  any  possible  circumstances,  from  looking 
and  listening.  A  man  has  no  right  to  shut  his  eyes  or  stop 
up  his  ears  and  go  into  danger ;  and  if  he  does,  he  must  take 
the  consequences  and  not  ask  any  person  else  to  pay  damages 
for  the  injury  done.  But  the  question  of  stopping  is  a  ques- 
tion which  must  be  left,  under  all  the  circumstances,  to  the  jury ; 
and  therefore  I  leave  it  to  you  in  this  case  to  say  whether  or 
not  the  plaintijBf  ought,  under  the  circumstances,  to  have  stop- 
ped anywhere  upon  this  railroad,  or  before  going  upon  it.]  * 
Whether  or  not  he  ought  to  have  stopped,  he  was  not  relieved, 
could  not  be  relieved  in  any  way,  from  the  duty  of  looking  and 
listening;  and  if,  by  looking  and  listening,  or  stopping,  he 
could  have  avoided  this  accident,  you  have  no  right  to  give  a 
verdict  in  favor  of  the  plaintiff. 

Now,  the  excuse  for  not  stopping  is,  that  there  are  eleven 
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ross  this  highway;  that  upon  one  side  there  was  a 

ding  with  an  engine  attached  blowing  off  steam ;  on 

side,  there  were  cars  standing  upon  the  tracks,  and 

vidence  that  at  one  point  there  were  pipes  and  ties 

As  to  the  permanent  obstructions,  the  evidence  is 

they  did  not  obstruct  the  view  for  at  least  nine  hun- 

standing  at  a  point  twenty-five  feet  west  of  the  first 

jlde  tracks ;  and  that  would  be  far  enough  for  a  per- 

a  train.     But  the  excuse  for  not  seeing  it  is  that  on 

[ular  night  there  were  some  piles  of  iron ;  according 

rineer,  those  piles  of  iron  would  limit  that  view  to  a 

f  about  six  hundred  feet.     So  that,  as  to  any  obstruc- 

5SS  it  be  these  cars  that  were  on  the  track,  there  was 

ty  of  at  least  six  hundred  feet  that  could  have  been 

re  going  upon  any  of  the  tracks.     But  the  plaintiffs 

indicates  that  there  were  cars  standing  on  one  of  the 

dch  one  the  witness  was  unable  to  state,  but  he  says 

prevented  them  from  seeing  down  the  road  until  they 

1  the  tracks.     On  the  right  hand  side,  was  this  train 

ngine  attached  which  obstructed  the  view  to  some 

%t  way.     He  says  that  they  passed  on  to  the  ti-acks, 

crossing  a  number  of  them  that  this  train  was  upon 

e  says,  within  thirty  feet  of  them  before  they  observed 

it  is  for  you  to  say  whether  or  not  after  passing  those 

ise  he  was  bound  to  keep  his  eyes  open  all  the  time, 

ooked,  if  he  had  listened,  would  he  have  seen  or  heard 

•    If  so,  then  he  was  negligent  in  not  seeing  it  before 

within  thirty  feet  of  them.     That  is  one  element  of 

B  on  his  part.     You  will  determine  that  question.     As 

^  had  no  right  to  go  over  there  without  looking,  and 

i  looked,  how  far  could  they  have  seen  the  light  after 

passmg  these   cars?    According  to  the  testimony,  they  had 

forty-five  feet,  at  least,  if  the  cars  were  on  the  farthest  of  these 

tracks ;  they  had  forty-five  feet  to  go  before  they  struck  the 

track  upon  which  this  train  was  coming,  and  after  passings  those 

cai-s,  by  looking,  they  could  have  seen  to  Brushton   station. 

Now,  Mr.  Irwin  says  that  they  did  not  see  it  until  it  was  within 

thirty  feet.     I  think  he  is  mistaken  about  the  distance.     It  is 

impossible  that  that  could  be,  because  he  says  that  after  he  saw 

the  train  he  stopped ;  Mr.  Aiken  said  "  come  on,  we  can  get 
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across,"  and  started  to  go  across,  and  he  (Irwin)  caught  him 
by  the  sleeve,  and  he  turned,  he  halted  a  little,  probably  enough 
to  cause  the  accident ;  he  might  have  gotten  over.  A  train 
nmning  at  fifteen  miles  an  hour  runs  twenty-two  feet  every  sec- 
ond, and  if  it  was  only  thirty  feet  away  it  was  only  one  and  a 
half  seconds  after  they  saw  the  train  before  Mr.  Aiken  went 
across ;  so  that  it  must  have  been  further  away  than  that. 

Then  comes  another  question :  After  they  had  seen  it,  was 
he  guilty  of  a  lack  of  caution  in  attempting  to  get  over  ?  Now, 
that  depends  somewhat  on  the  circumstances,  as  I  have  said. 
If  they  came  upon  the  tracks  without  any  negligence  upon 
their  part,  without  having  omitted  to  do  what  they  ought  to 
have  done,  and  then  while  the  danger  was  upon  them,  suddenly, 
without  being  caused  by  their  negligence,  they  mistook  which 
course  was  the  prudent  one,  which  course  was  the  safe  one,  he 
would  not  necessarily  be  guilty  of  negligence.  But  if  they  had 
time  to  see  how  far  that  train  was  off,  and  he  undertook  reck- 
lessly to  go  in  front  of  it,  it  was  negligence  on  his  part,  and  the 
plaintiff  ought  not  to  recover.  Now,  it  seems  to  me  this  gives 
you  the  general  ideas.  I  have  not  attempted  to  give  all  the 
facts  and  circumstances  bearing  upon  this  matter,  but  just  sim- 
ply such  as  will  give  you  a  general  idea  of  how  you  will  con- 
sider the  case 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$3,500.  Judgment  having  been  entered,  the  defendant  took 
this  appeal,  assigning  for  error  : 

1-4.  The  answers  to  defendants'  points.*  ***  * 

5.  The  part  of  the  charge  embraced  in  [  ]  * 

6,  The  admission  of  the  plaintiff's  offer.® 

Mr.  George  B,  Q-ordon  (with  him  Mr,  John  H,  Hampton  and 
Mr.  William  Scott)^  for  the  appellant : 

1.  The  evidence  produced  to  prove  negligence  of  the  defend- 
ant was  hardly,  if  any,  more  than  a  mere  scintilla ;  but  we  do 
not  propose  to  take  up  time  in  arguing  this  point,  and  pass  at 
once  to  the  duty  of  the  deceased.  He  was  clearly  guilty  of  con- 
tributory negligence.  The  presumption  of  law  that  he  stopped, 
looked  and  listened,  was  gone,  after  his  companion,  Irwin,  tes- 
tified that  he  did  not  do  so.     It  then  became  an  undisputed  fact 
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that  he  did  not  stop :  Reading  etc.  R.  Co.  v.  Ritchie, 
.  This  fact  is  necessarily  fatal  to  the  plaintiff's  case. 
>ns  are  uniform  to  that  effect,  from  North  Penna.  R. 

eman,  49  Pa.  60,  to  Greenwood  v.  Railroad  Co.,  124 

• 

tempt  was  made  to  avoid  this  rule  in  the  present  case 
that  the  view  of  the  deceased  was  obstructed  by 
\g  upon  the  first  track  he  came  to.     But  the  fact 
lid  not  see,  is  no  excuse  for  not  stopping  to  listen, 
j-e  uniform  to  the  contrary.     The  more  difficult  it 
the  greater  the  necessity  and  duty  to  stop  and  listen  : 
:)o.  V.  Beale,  73  Pa.  505 ;  Gerety  v.  Railroad  Co.,  81 
enna.  R.  Co.  v.  Ackerman,  74  Pa.  266 ;  Greenwood 
Co.,  124  Pa.  572.     Moreover,  the  uncontradicted 
,  that  while  anywhere  within  forty-five  feet  of  the 
lich  he  was  killed,  the  deceased  had  an  unobstructed 
ore  than  half  a  mile,  in  the  direction  of  the  approach- 
ad  could  not  have  failed  to  see  it,  had  he  looked, 
is  no  uncertainty  in  the  law  as  to  a  traveler's  con- 
^gligence  when  he  steps  in  front  of  a  train  in  full 
•oil  V.  Railroad  Co.,  2  Penny.  159 ;  Moore  v.  Rail- 
}8  Pa.  353 ;  Morgan  v.  Railroad  Co.,  23  W.  N.  189 ; 
::)o.  V.  Bell,  122  Pa.  68 ;  Marland  v.  Railroad  Co., 
^     His  failure  to  stop  is  negligence  per  se :  North 
Uo.  V.  Heileman,  49  Pa.  60 ;  Greenwood  v.  Railroad 
],.  572.     If  the  court  was  right  in  charging  that  the 
itopping,  looking  and  listening  does  not  apply  to  a 
)t,  the  cases  of  Nagle  v.  Railroad  Co.,  88  Pa.  35 ; 
lailroad  Co.,  supra  ;  Moore  v.  Railroad  Co.,  supra ; 
Co.  V.  Coon,  111  Pa.  430 ;  Penna.  R.  Co.  v.  Bell, 
Marland  v.  Railroad  Co.,  supra,  were  all  wrongly 
decided,  and  the  rule  is  stricken  down  in  the  very  cases  where 
it  is  most  easily  complied  with  and  gives  the  most  absolute 
protection. 

4.  Nor  is  this  rule  a  question  of  evidence  for  the  jury.  Its 
enforcement  is  not  to  be  left  to  their  caprice,  and  the  court 
should  not  have  submitted  to  them  whether  the  deceased  ought 
under  the  circumstances  to  have  complied  with  it :  Penna.  R. 
Co.  V.  Beale,  73  Pa.  505 ;  Greenwood  v.  Railroad  Co.,  124  Pa. 
572.     Moreover,  the  court  ought  not  to  have  allowed  the  plaint- 
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iff  to  prove  the  speed  at  which  trains  usually  ran  over  this  cross- 
ing. The  question  was  whether  this  particular  train  was  run 
at  an  improper  and  negligent  rate  of  speed,  and  the  fact  that 
the  defendant  ran  other  trains  on  other  days  at  a  rapid  rate 
was  not  competent :  1  Whai-t.  on  Ev.,  §  40 ;  Bait.  etc.  R.  Co. 
V.  Colvin,  118  Pa.  241. 

Mr,  J.  W.  Kirker^  for  the  appellee : 

1.  "  Culpable  negligence  is  the  omission  to  do  something 
which  a  reasonable,  prudent  and  honest  man  would  do,  or  the 
doing  of  something  which  such  a  man  would  not  do,  under  all 
the  circumstances  suiTOunding  the  particular  case : ''  Johnson 
V.  Railroad  Co.,  70  Pa.  366 ;  Kay  v.  Penna.  R.  Co.,  65  Pa.  273 ; 
Shear.  &  Redf.  on  Neg.,  §  7 ;  Wharton  on  Neg.,  §§  1,  2,  3.  It 
is  the  absence  of  care  according  to  the  circumstances,  and  is 
always  a  question  for  the  jury  when  there  is  reasonable  doubt 
as  to  the  facts,  or  as  to  the  inferences  to  be  drawn  from  them : 
Penna.  R.  Co.  v.  White,  88  Pa.  327.  In  view  of  the  uncontro- 
verted  evidence  as  to  the  place  where  and  the  time  when  this 
accident  occurred,  and  all  the  facts  and  circumstances  surround- 
ing it,  including  those  stated  in  the  testimony  of  the  engineer, 
the  court  could  not  say,  as  matter  of  law,  that  the  defendant 
was  not  negligent.  The  obstruction  of  the  deceased's  view  by 
standing  cars  was  negligence :  Penna.  R.  Co.  v.  Ackerman,  74 
Pa.  266. 

2.  Nor  could  the  court  have  decided,  as  matter  of  law,  that 
the  deceased  was  guilty  of  contributory  negligence.  The  in- 
ferences of  fact  to  be  drawn  from  the  testimony  were  for  the 
jury :  Penna.  R.  Co.  v.  Werner,  89  Pa.  69.  There  was  no  tes- 
timony showing  clearly  and  conclusively  that  if  the  deceased 
had  stopped  before  entering  upon  the  crossing,  he  could  then 
either  have  seen  or  heard  this  apjw'oaching  train.  On  the  con- 
trary, a  calculation  based  upon  the  rate  at  which  the  train  was 
running,  and  the  assumption  that  the  deceased  was  traveling 
two  miles  per  hour,  will  show  that,  had  he  stopped  twenty-five 
feet  from  the  first  rail  on  the  side  of  the  crossing  where  he 
entered,  the  ti*ain  would  then  have  been  over  1,000  feet  away 
and  entirely  out  of  sight ;  and,  as  the  wind  was  blowing  in  such 
a  direction  as  to  carry  the  sound  away  from  him,  and  a  locomo- 
tive was  blowing  off  steam  upon  his  right,  the  question  whether 


Digitized  by  LjOOQIC 


892  WESTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

he  could  have  heard  this  train  coming  was  for  the  jury.     If  he 
liave  seen  nor  heard  it,  why  should  he  have 

3d  that  the  deceased  should  have  stopped,  looked 
hilst  upon  the  spur  tracks,  and  should  either 
I  or  retreated,  when  he  saw  the  train  coming. 
J3  that  he  did  stop  somewhere  on  these  spur 
oming  to  the  main  track  upon  which  the  train 
g,  and  the  law  presumes  that  he  looked  and 
e  is  no  evidence  that  he  was  familiar  with  the 
new  that  these  were  spur  tracks,  or  that  they 
safety.  If  he  lost  his  presence  of  mind  through 
unexpected  approach  of  the  train,  negligently 
ng  unable,  by  reason  of  the  darkness  and  his 
idge  of  the  tracks,  to  determine  on  which  one  it 
d  whilst  thus  confused  unintentionally  ran  into 
of  danger,  the  company  is  liable :  Whart.  on 
4,  877 ;  Penna.  R.  Co.  v.  Werner,  89  Pa.  59. 
de  to  the  facts  of  the  case,  in  the  light  of  Phila. 
Skgan,  47  Pa.  244,  the  court  would  not  have  been 
idrawing  the  case  from  the  jmy  on  the  question 
negligence. 

J  no  error  in  saying  that  the  rule  as  to  stopping 
evidence  only.  Where  the  facts  show  this  was 
simply  constitute  the  evidence  upon  which  the 
bo  declare  the  law.  Nor  was  it  error  to  say  that 
)lied  to  persons  who  are  driving,  and  not  to  per- 
Penna.  R.  Co.  v.  White,  88  Pa.  334.  Before  the 
the  testimony  referred  to  in  the  sixth  assign- 
itiff  had  shown  by  Irwin  that  the  train  which 
ased  was  going  at  the  time  at  about  the  usual 
nd  Thomas  Snowden  was  put  upon  the  stand  ta 
le  usual  rate  of  speed  of  this  train.  That  the 
him  regarding  it  was  general,  did  the  defendant 
se  the  witness  answered  specially  with  reference 
There  is  therefore  nothing  in  this  assignment 
ction. 

R.  Justice  Mitchell: 

fectly  clear  case  of  contributory  negligence,  un- 
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relieved  by  any  circumstance  which  the  jury  should  have  been 
allowed  to  consider  as  an  excuse  for  a  violation  of  the  plainest 
dictates  of  prudence,  and  the  settled  rules  of  law.  The  de- 
ceased, at  9  o'clock  on  a  rather  dark  night  in  January,  was 
walking  along  Penn  avenue,  in  the  borough  of  Wilkinsburgh, 
and  came  to  the  railroad,  which  at  that  point  had  then  ten  or 
eleven  tracks  at  grade,  occupying  a  space  of  about  one  hundred 
fifty  feet.  It  was  intrinsically  a  dangerous  place,  and  at  the 
particular  time  was  made  more  than  usually  so  by  standing 
cars  and  piles  of  pipe  and  railroad  ties  which  obstructed  the 
view  on  one  side,  and  on  the  other  side  a  train  on  one  of  the 
tracks,  with  an  engine  blowing  oJBf  steam.  In  the  face  of  these 
manifest  dangers,  the  deceased  and  his  companion  walked 
straight  on,  without  stopping,  until  they  had  crossed  six  or  seven 
tracks,  when  they  saw  an  approaching  train.  At  this  moment 
they  were  either  on  a  spur  track  that  ends  a  few  feet  beyond 
the  crossing,  or  between  it  and  the  first  passenger  track,  on 
which  the  train  was  coming.  Counting  the  spur  tracks  as 
safe,  they  had  a  space  of  forty-five  feet  of  actual  safety  in 
which  to  wait  the  passage  of  the  train ;  biit  as  there  is  no  evi- 
dence that  they  knew  that  the  so-called  spur  tracks  were  not 
ordinary  tracks,  liable  to  be  used  at  any  time,  it  is  hardly 
proper  to  charge  them  with  the  knowledge.  But  from  the 
nearest  spur  track  which  they  were  on,  or  had  just  crossed,  to 
the  passenger  track  on  which  the  train  was,  there  was  a  clear 
space  of  twelve  feet,  in  which  deceased  might  have  waited  in 
safety,  and  in  which,  fortunately  for  himself,  his  companion 
did  wait. 

From  this  point  I  take  the  narrative  in  the  language  of 
Irwin,  the  deceased's  companion:  "When  we  come  to  the 
track,  we  noticed  a  train  coming.  Q.  That  is,  to  the  main 
track  ?  A.  Yes,  sir ;  and  it  was  pretty  close  before  we  seen  it ; 
and  Mr.  Aiken  attempted  to  go  on,. and  I  stopped.  I  said: 
'  We  had  better  stop ; '  and  he  says,  '  Come  on ;  we  can  get 
across ; '  and  he  started,  and  I  stopped.  I  had  attempted  to 
get  across,  and  by  the  time  I  was  at  the  track  I  could  lay  my 
hand  on  the  engine."  None  of  these  facts  were  in  the  slight- 
est doubt,  for  the  evidence  was  in  behalf  of  the  plaintiff,  and 
was  that  of  the  only  witness  who  saw  the  accident.  It  is  there- 
fore indisputable  that  the  deceased  saw  the  train  while  he  was 
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in  a  place  of  safety,  and  voluntarily  took  the  chances  of  cross- 
ing in  front  of  it.  In  the  face  of  this  patent  fact,  the  other 
circumstances — the  danger  of  the  place,  the  rate  of  speed  of 
the  train,  the  absence  of  warning,  the  obstructions  to  sight  and 
hearing,  etc. — ^became  totally  unimportant,  and  the  plaintiff 
should  have  been  nonsuited,  or  a  verdict  directed  against  her. 

The  learned  counsel  for  the  defendant  in  error  has  endeav- 
ored to  assimilate  this  case  to  Penna.  R.  Co.  v.  Werner,  89  Pa. 
69 ;  but  there  is  a  marked  and  insuperable  line  of  distinction 
between  them.  That  was  said  by  our  Brother  Sterrbtt,  in 
his  opinion,  to  be  a  close  case ;  but,  in  laying  down  the  rule 
that  a  man  in  a  position  of  danger  is  not  responsible  for  a  mis- 
take of  judgment  in  getting  out,  he  was  careful  to  add  the  ex- 
plicit qualification  that  he  must  have  got  into  the  danger  without 
negligence  or  fault  of  his  own.  Keeping  this  qualification  in 
mind,  that  case  was  the  logical  sequence  of  Johnson  v.  Rail- 
road Co.,  70  Pa.  357.  But  in  the  present  case  the  essential 
premise  is  wanting.  Aiken  not  only  walked  into  the  danger- 
ous position  without  any  of  the  precautions  which  the  situation 
required,  but,  when  confronted  with  the  actual  emergency,  had 
his  attention  called  by  his  companion  to  the  danger  imminent, 
and  his  reply,  "  Come  on ;  we  can  get  across," — does  not  indi- 
cate a  man  who  was  confused,  and  in  doubt  what  to  do,  but  one 
who  saw  the  risk,  and  chose  to  encounter  it. 

In  the  portion  of  the  charge  contained  in  the  fifth  specifica- 
tion of  error,  the  learned  judge  said  to  the  jury  that, "  ordinarily, 
the  rule  of  law  is  ...  .  that  a  man  before  crossing  a  railroad 
track  must  stop,  look,  and  listen I  think  that  it  is  usu- 
ally applied,  however,  to  parties  who  are  driving,  and  not  to 
parties  walking.  It  is,  after  aU,  not  a  rule  of  law,  but  a  rule 
of  evidence  only ;  and  therefore  the  duty  of  stopping  is  always 
a  question  for  the  jury."  This  was  clear  error.  The  rule  as 
to  stopping  applies  equally  to  persons  walking  as  to  persons 
driving.  There  is  no  distinction,  in  the  nature  of  things,  ex- 
cept of  degree  as  to  danger,  and  none  is  recognized  in  the  cases : 
Nagle  V.  Railroad  Co.,  88  Pa.  35 ;  Carroll  v.  Railroad  Co.,  12 
W.  N.  348;  Penna.  R.  Co.  v.  Coon,  111  Pa.  430;  Marland  v. 
Railroad  Co.,  123  Pa.  487.  It  is  made  quite  as  much  for  the 
safety  and  protection  of  passengers  on  the  train  as  of  passen- 
gers on  the  liighway ;  and  the  stopping  is  an  essential  part  of 
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the  rule,  to  enforce  attention  to  the  accompanying  duties  of 
looking  and  listening,  and  to  secure  their  performance  in  some- 
thing more  than  a  perfunctory  and  heedless  way;  in  ^^'^^   ^^ 
prevent  the  very  thing  which  cost  this  unfortunate  man 
Irwin  was  asked :  "  Could  you  hear  the  train  until  you 
these  obstructions?     A.  Possibly  we  might  have,  if 
been  paying   particular   attention.     We  were  talking 
didn't  notice."     It  is  not  a  rule  of  evidence,  but  a  rule 
peremptory,  absolute  and  unbending ;  and  the  jury  ca 
be  permitted  to  ignore  it,  to  evade  it,  or  to  pare  it  awaj 
tinctions  and  exceptions.     That  failure  to  stop  is  not 
evidence  of  negligence,  but  negligence  per  se,  has  been 
often,  from  North  Penna.  R.  Co.  v.  Heileman,  49  Pf 
Greenwood  v.  Railroad  Co.,  124  Pa.  672,  that  to  cite  tl 
would  be  wearisome. 

The  evidence  in  the  sixth  assignment,  relative  to  tt 
at  which  trains  usually  ran  over  this  crossing,  was  irr( 
and  tended  to  divert  the  attention  of  the  jury  from  the 
lar  case  to  the  general  condition  of  danger  at  this  c 
This  objection  was  not  obviated  by  the  testimony  of  Ir\ 
he  thought  the  train  was  going  "  about  the  usual  rate  of 

The  assignments  of  error  must  be  sustained. 

Judgment  rev< 


C.  M.  STEWART  ET  AL.  v.  SAMPSON  SHO 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  OOMMOl 
NO.  2  OF  ALLEGHENY  COUNTY 

Argued  October  30,  1889— Decided  November  11,  1889. 

1.  Proof  of  part  performance  by  the  plaintiff,  under  a  contract 
tence  of  which  is  afterwards  denied  by  the  defendant,  will  ei 
plaintiff  to  recover  for  the  part  of  the  contract  performed  by  h: 
out  proof  of  full  performance. 

2.  Where  the  plaintiff,  under  an  alleged  contract  to  deliver  fourtee 
of  lumber,  delivered  eleven  of  them,  and  the  defendant  then  d 
contract,  if  the  existence  of  the  contract  is  found  by  the  jury,  tl 
iff  may  recover  for  the  lumber  delivered. 
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Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wn> 
cCoLLUM  and  Mitchell,  JJ. 
October   Term  1889,  Sup.  Ct. ;  court  below.  No. 
Term  1885,  C.  P.  No.  2. 

r  21,  1885,  C.  M.  Stewart  and  Peter  M.  Smith,  trad- 
wart  &  Smith,  brought  assumpsit  against  Sampson 
ecover  $2,066.30,  for  "  balance  due  upon  book  account 
sold  and  delivered  by  plaintiffs  to  defendant."  The 
pleaded  non-assumpsit. 

trial  on  February  15,  1889,  a  case  was  shown  suffi- 
)pearing  in  the  oral  charge  to  the  jury.  White,  J. : 
lintiffs  claim  that  in  June,  1881,  they  sold  a  lot  of 
the  defendant ;  that  the  contract  was  made  on  Friday, 
conditionally,  and  consummated  iSnally  on  Saturday 
June  4th.     The  amount  of  lumber  was  283,000  feet, 

of  fourteen  "  pieces,"  as  they  are  called.  Each  of 
3S  consisted  of  four  platforms  about  sixteen  feet  square, 
piece  contained  20,000  feet  of  boards,  except  two 
Qtained  21,000  and  22,000  feet  respectively.  The 
he  part  of  plaintiffs  is  that  they  were  to  deliver  this 
Short's  landing,  which  was  some  eight  or  nine  squares 
L's  landing,  on  the  Allegheny  river,  where  the  lumber 
noored,  and  that  the  next  week  Mr.  Short  was  to  settle 
le  rate  of  115.50  a  thousand,  one  half  to  be  cash  and 
ayable  in  four  months.  The  claim  is  that  at  the  time 
ct  was  consummated  on  Saturday,  Mr.  Shoi*t  told  Mr. 
B  of  the  plaintiffs,  to  drop  the  lumber  down  to  Short 
•e's  landing,  and  that  some  one  would  be  there  to  take 
In  pursuance  of  that  contract,  the  plaintiffs  claim 
ered  eleven  pieces  of  this  lumber,  and  that  shortly 
delivery  the  river  rose  and  they  were  all  swept  away, 
mdelivered  pieces  being  also  swept  away.  Mr.  Smith 
lat  after  the  flood  a  few  days  he  saw  the  defendant 

him  about  the  three  pieces  that  had  not  been  deliv- 
b  should  be  done  about  them,  when  Mr.  Short  replied 
id  made  no  contract  with  him,  and  denied  that  he  had 
act  to  purchase  the  lumber.  Mr.  Smith  says  he  noti- 
lat  he  would  be  held  to  the  contract,  and  that  he  would 
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dispose  of  the  lumber  to  the  best  advantage  he  could  and  hold 
him,  Short,  responsible  for  what  he  might  lose  in  consequence 
of  the  defendant  not  paying  for  the  lumber  according  to  the 
contract.  Then  JMr.  Smith  says  he  sold  all  of  this  lumber,  as 
far  as  he  could  collect  and  gather  it  up,  and  that  after  selling 
and  paying  the  necessary  expenses  connected  with  it  he  suffered 
a  loss  of  a  little  over  two  thousand  dollars.  In  his  testimony 
he  spoke  about  realizing  from  the  whole  amount  some  seventeen 
hundred  and  odd  dollars,  but  the  counsel  for  plaintiff  is  willing 
to  admit  that  he  actually  realized  some  twenty-two  or  twenty- 
three  hundred  dollars,  and  the  claim  is  now  for  a  little  more 
than  two  thousand  dollars. 

[Of  course  the  first  question  is,  was  there  a  contract  such  as 
is  alleged  by  plaintiffs,  because  the  defence  is  that  there  was  no 
contract  whatever.  On  that  point  you  have  the  testimony,  first 
of  Mr.  Smith.  He  testifies  positively  and  unqualifiedly  to  the 
contract;  that  after  frequent  conversations  and  negotiations 
between  him  and  the  defendant,  on  Friday  evening,  the  3d  of 
June,  when  he  had  made  an  arrangement  to  sell  the  lumber  to 
Mr.  Sholes,  Mr.  Short  said  to  him,  "  Why  don't  you  sell  to  me  ?  " 
and  offered  or  agreed  to  pay  a  certain  amount  for  it,  $15  •SO  a 
thousand  feet,  and  take  the  whole  of  it.  Mr.  Smith  says  he  told 
Mr.  Short  he  would  have  to  see  Mr.  Sholes  and  if  he  would 
relieve  him  from  his  arrangement  with  him,  he  would  let  him. 
Short,  have  it  at  $15.50.  He  testifies  that  he  saw  Mr.  Sholes 
that  evening  and  he  agreed  to  release  him,  and  the  next  morn- 
ing he  saw  the  defendant  at  the  Robinson  House,  where  the 
contract  was  absolutely  consummated,  and  that  it  was  then  that 
the  defendant  told  him  to  drop  it  down  to  that  landing,  where 
there  would  be  some  person  to  furnish  lines  or  take  care  of  it. 
Corroborating  in  some  measure,  we  may  say,  the  plaintiff's  tes- 
timony, is  the  fact  that  the  lumber  was  commenced  to  be  deliv- 
ered at  that  landing  immediately  afterwards,  part  of  it  on  the 
next  day,  Sunday,  and  the  balance  on  Monday,  excepting  the 
three  pieces.]*  But  directly  corroborative  of  the  plaintiffs  state- 
ment is  the  testimony  of  Mr.  Chase,  who  said  he  was  a  luipber- 
man  and  knew  all  of  these  parties,  and  was  also  selling  lumber ; 
tliat  on  Saturday  morning  he  came  to  the  Robinson  House  and 
met  the  defendant,  and  that  in  a  conversation  with  Mr.  Short 
he,  Short,  told  him  he  had  bought  this  lumber  of  Mr.  Smith. 
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Also  the  testimony  of  Mr.  Early,  another  lumberman  engaged 
in  selling  lumber  for  some  parties  up  the  river.  Mr.  Early  tes- 
tifies that  on  that  Saturday  morning  he  also  met  Mr.  Short  in  the 
Robinson  House,  and  that  he  was  also  endeayoring  to  sell  him 
lumber  and  that  Mr.  Short  told  him  he  had  bought  the  lumber 
of  Smith  or  Smith  &  Stewart,  and  had  bought  it  at  a  half  dollar 
less  a  thousand  than  had  been  asked  for  it ;  that  he  knew  the 
lumber  because  he  had  seen  it  "  rafted,"  and  that  it  was  better 
lumber  than  his,  Early's,  was ;  and  Mr.  Short  admits  that  he 
did  see  the  lumber  when  it  was  being  hauled  to  be  rafted  in 
Jefferson  county  and  knew  exactly  what  kind  of  lumber  it  was. 
Mr.  Smith  testifies  that  defendant  agreed  to  take  the  lumber  at 
the  measurement  of  Mr.  Brooks,  who  had  made  an  estimate  of 
the  amount  as  he  was  rafting  it,  and  that  Mr.  Short  agreed  to 
take  it  at  that  measurement  because  he  knew  Mr.  Brooks. 

Now,  on  the  part  of  the  defendant,  he  denies  that  he  made 
the  contract ;  he  admits  having  had  conversations  with  Mr. 
Smith  on  the  subject,  but  denies  that  he  had  made  a  contract, 
and  says  he  told  him  on  Friday  evening,  in  the  last  interview 
he  had  with  him  on  the  subject,  that  he  would  be  back  next 
week  and  would  then  see  about  it ;  if  it  was  not  sold  in  the 
meantime,  perhaps  he  might  buy  it,  but  he  denies  entirely  the 
contract.  The  strongest  corroboration  of  the  defendant  would 
be  the  testimony  of  his  son,  who  says  he  was  with  his  father 
all  of  Friday  evening ;  that  Mr.  Smith  did  not  go  away  that 
evening,  but  that  he  was  in  their  room  playing  cards  until  very 
late,  and  that  on  Saturday  morning  his  father  did  not  see  Smith, 
because  he  was  with  him  all  the  time,  from  the  time  they  got 
up  until  his  father  took  the  cars  in  Allegheny  for  home,  and 
that  he  did  not  see  Mr.  Chase  or  Mr.  Early,  and  that  it  was 
impossible  for  his  father  to  have  had  these  conversations  testi- 
fied to  by  Mr.  Smith,  Mr.  Chase  and  Mr.  Early ;  and  then  that 
at  nine  o'clock  on  Saturday  morning,  after  his  father  had  left, 
he  met  Mr.  Smith,  when  Mr.  Smith  told  him  his  father  could 
have  the  lumber.  His  father  had  started  home  that  morning 
and  the  son  was  to  go  also,  and  Mr.  Smith  told  him  when  he 
went  home  to  tell  his  father  that  he  could  have  the  lumber,  and 
he  was  to  teleg^ph  or  write  him  whether  he  would  take  it  or 
not.  The  son  says  he  got  home  late  at  night  and  did  not  see 
his  father  until  Monday  morning,  when  he  spoke  to  him  about 
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it  and  he  said  he  did  not  want  it,  and  the  son  says  now  that  he 
wrote  Mr.  Smith  to  that  eflEect ;  previously,  it  would  seem,  he 
had  said  he  had  telegraphed  him.  Mr.  Smith  denies  the  receipt 
of  the  letter  or  telegram.  Then,  as  somewhat  incompatible 
with  the  plaintiff's  testimony,  two  or  three  witnesses  say  that 
Mr.  Smith  was  playing  cards  that  evening  in  the  room  up-stairs 
and  could  not  have  gone  away,  as  he  claims,  to  see  Mr.  Sholes 
on  Friday  evening,  and  also,  I  believe,  something  as  to  the  con- 
versations about  buying  the  lumber  which  would  be  inconsistent 
with  the  idea  of  a  contract  at  that  time. 

You  will  consider  all  the  testimony  in  the  case  and  determine 
from  it  whether  there  was  such  a  contract  as  testified  to  by  the 
plaintiff.  If  there  was  not  such  a  contract,  then  your  verdict 
shotdd  be  for  the  defendant.  If  there  was  such  a  contract, 
then  you  proceed  further.  The  plaintiffs  would  be  bound  to 
deliver  the  lumber  in  pursuance  of  that  contract.  There  was 
no  specified  time  for  the  delivery,  except  it  was  to  be  delivered, 
the  inference  would  be,  just  as  soon  as  possible,  because  the 
defendant  was  to  be  down  next  week  and  settle  for  it.  Mr. 
Smith  and  Mr.  Chase  testified  that  on  Sunday  they  delivered 
four  pieces,  which  would  be  about  80,000  feet,  and  seven  pieces 
more  on  Monday,  which  would  be  eleven  pieces  in  all,  or  about 
220,000  feet,  and  Mr.  Rupp  and  Mr.  McClure  admit  that  there 
were  eleven  pieces  swept  away  by  the  flood. 

The  defendant  requests  the  court  to  charge  [inter  alia] : 

2.  That  the  testimony  shows  that  plaintiffs  did  not  deliver 
the  raft  of  lumber  which  they  allege  that  they  agreed  to  sell 
and  deliver  to  the  defendant,  and  that  the  terms  of  the  alleged 
contract  of  sale  had  not  been  performed  by  plaintiffs,  at  the  time 
when  the  pieces  of  the  raft  were  carried  away  by  an  extraordin- 
ary flood  in  the  Allegheny  river ;  therefore  plaintiffs  cannot 
recover. 

Answer :  K  the  plaintiffs  delivered  eleven  pieces  in  pui-su- 
ance  of  their  contract  with  defendant,  and  then  defendant 
denied  he  had  any  contract  with  plaintiffs,  that  would  excuse 
plaintiffs  from  delivering  the  other  three  pieces,  and  plaintiffs 
could  recover  for  what  they  had  delivered.^ 

3.  Even  if  the  allegation  of  the  plaintiffs  as  to  the  alleged 
contract  of  sale  is  true,  they  cannot  recover  for  that  portion  of 
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id  at  Short  &  McClure's  landing  on  Sunday,  and 
>r  taken  in  charge  by  Sampson  Short  or  some  one 
i. 

efused,  if  the  four  pieces  delivered  on  Sunday, 
I  and  moored  properly  and  remained  there  with 
pieces  delivered  on  Monday,  when  the  flood  oc- 
ays  later.* 

eturned  a  verdict  in  favor  of  the  plaintiffs  for 

idgment  having  been  entered,  the  defendant  took 

signing  for  error : 

iswers  to  defendant's  points.^  * 

ion  of  the  charge  embraced  in  [  ]  * 

Srown  (with  him  Mr.  J.  S.  Lambie^  Mr.  A.  B. 

Yard^^  for  the  appellant, 
jcutory  contract  of  sale  without  delivery  does  not 
nsel  cited :  Houser  v.  Kemp,  3  Pa.  208 ;  Lester 

18  Pa.  91;  Winslow  v.  Leonard,  24  Pa.  14; 
5rubbs,  88  Pa.  147 ;  Rochester  etc.  Oil  Co.  v. 
a.  322 ;  Story  on  Sales,  §§  296,  299. 

Lee  and  Mr.  James  F.  Rohh^  for  the  appellant, 

i. 

ed  cited :  Moorhead  v.  Fry,  24  Pa.  37 ;  Noble  v. 

285  ;  Campbell  v.  Gates,  10  Pa.  483. 

M: 

:ifEs'  account  of  this  transaction  was  true,  and  the 
nd  that  it  was,  they  were  entitled  to  recover  for 
livered  at  defendant's  landing.  It  is  true,  the 
or  the  entire  raft,  and  that  a  portion  of  it  was 
The  raft  contained  283,000  feet  of  boards, 
14  squares  or  pieces.  Eleven  of  these  pieces 
d ;  three  of  them  were  not  delivered  with  the 
^fendant  subsequently  repudiated  the  contract 
o  receive  them.  This  clearly  excused  the  plaint- 
ng  a  further  delivery,  and  entitled  them  to  i-e- 
portion  which  the}'^  had  delivered.  It  is  at  least 
there  would  not  have  been  any  trouble  about 
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this  matter  but  for  the  fact  that  the  whole  of  the  lumber  was 
swept  away  by  a  flood  within  a  day  or  two  after  the  delivery 
at  defendant's  landing.     The  case  was  one  for  a  ju 
a  question  of  fact,  and,  while  there  was  a  conflict  o: 
it  is  not  our  province  to  say  the  jury  erred.     We  i 
the  court  did  not  do  so.     On  the  contrary,  the  case 
jury  under  clear  and  adequate  instructions  from 
judge  below. 


SARAH  E.  STROUD  v.  J.  F.  PRAGI 

APPEAL  BY  THE  DEPENDANT  FBOM  THE  COURT 
MON  PLEAS  NO.  2  OF  ALLEGHENY  COUN 

Argued  October  30,  1889— Decided  November  11,  ] 

1.  Possession  of  land  taken  under  articles  for  its  purchase 
versely  for  the  statutory  period  by  the  lines  described  thei 
title  under  the  statute  of  limitations,  although  a  deed  aft< 
ered  and  accepted  in  pursuance  of  the  articles  does  not  in< 
in  dispute. 

2.  In  such  case,  therefore,  it  is  error  to  exclude  an  offer  of 
show  the  lines  according  to  which  possession  was  taken, 
to  be  followed  by  evidence  that  the  possession  was  maintai 
for  the  statutory  period. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  C: 
LiAMs,  McCoLLUM  and  Mitchell,  JJ. 

Jfo.  82  October  Term  1889,  Sup.  Ct. ;  court  be 
October  Term  1887,  C.  P.  No.  2. 

On  July  29,  1887,  a  summons  was  served  in  s 
trespass  brought  by  Sarah  E.  Stroud  against  John  F.  Prager, 
to  recover  damages  occasioned  by  the  alleged  diversion  by  the 
defendant  of  a  stream  of  water  from  his  land  against  the  land 
of  the  plaintiff,  in  such  manner  as  to  cause  to  be  washed  away 
large  quantities  of  the  plaintiff's  soil  and  her  out-buildings  to  be 
undermined  and  injured.     Issue. 

At  the  trial  on  December  11,  1888,  it  was  made  to  appear 
Vol.  cxxx — 26 
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that  on  September  19,  1856,  John  F.  Prager,  the  defendant, 
had  bought  a  parcel  of  land  from  D.  B.  Hawkins  et  al.  under 
an  article  of  agreement,  and  had  at  once  taken  possession^ 
thereof.  The  land  was  not  described  definitely  in  the  agree- 
ment, but  was  bounded  by  distinctly  visible  marks,  such  as 
fences,  roads,  etc.  A  deed  for  the  land  was  executed  and  de- 
livered bearing  date  March  16, 1863,  in  which  the  land  was 
described  by  courses  and  distances,  but  the  lines  did  not  con- 
form in  some  places  with  the  lines  of  the  articles. 

In  1865,  Francis  Stroud  bought  from  D.  B.  Hawkins  et  al.» 
the  same  grantors,  a  parcel  of  land  adjoining  that  purchased 
and  at  that  time  occupied  by  the  defendant.  This  land  at  Mr. 
Stroud's  death  became  vested  in  Sarah  E.  Stroud  the  plaintiff. 

The  plaintiff's  case  having  been  closed  after  evidence  of  her 
title  to  the  locus  in  quo  and  of  the  injuries  complained  of,  the 
defendant,  claiming  that  the  locus  in  quo  was  within  the  lines 
of  the  land  purchased  and  owned  by  him,  offered  in  evidence 
the  article  of  agreement  dated  September  19,  1856.  The  offer 
was  objected  to,  (1)  for  the  reason  that  it  was  already  in  evi- 
dence that  defendant  had  accepted  the  deed  for  the  land,  dated 
March  16,  1863,  duly  recorded,  and  the  article  was  merged  in 
the  deed  and  was  of  no  effect ;  (2)  that  the  article  of  agree- 
ment, not  having  been  recorded,  was  no  notice  to  Francis 
Stroud,  when  purchasing  the  adjoining  property  from  the  same 
owner  at  a  subsequent  date. 

By  the  court :  Objection  sustained ;  exception.^ 

The  defendant  then  renewed  the  offer  of  the  article  of  agree- 
ment, to  be  followed  by  evidence  that  the  defendant  entered 
into  possession  of  the  land  mentioned  in  the  ai'ticle,  and  had 
held  possession  thereof  openly,  notoriously  and  continuously, 
from  September,  1856,  to  the  date  of  trial.    Objection  renewed. 

By  the  court :  Objection  sustained ;  exception.* 

R.  L.  McCuUy,  a  surveyor,  called  by  defendant,  testified  as 
to  a  survey  he  had  made  of  the  Prager  tract,  and  that  he  had 
an  article  of  agreement  and  a  deed  with  him  at  the  time : 

Q.  Do  you  know  the  date  of  the  article  of  agreement? 
A.  No,  sir ;  I  cannot  give  the  date. 

Q.  Would  you  know  the  paper  if  you  saw  it?    A.  Yes,  sir. 

Q.  I  ask  you  to  look  at  this  paper,  exhibit  7,  and  state 
whether  you  had  that  paper  in  your  possession  at  the  time  you 
made  this  survey  ?    A.  Yes,  sir ;  I  had. 
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Q.  Is  that  the  paper  to  which  you  refer,  when  you  say  that 
from  the  article  of  agreement  in  your  possession,  and  the  roads, 
you  would  locate  the  line  as  stated? 

Objected  to,  as  it  relates  to  a  paper  which  has  been  ruled  out. 

By  the  court :  Objection  sustained ;  exception.* 

Adam  Minert,  a  witness  on  behalf  of  the  defendant,  having 
stated  that  he  was  acquainted  with  the  Prager  mill  property 
since  1860,  was  asked : 

Q.  Do  you  know,  from  looking  at  the  Prager  property  and 
from  your  knowledge  of  the  mill  property,  what  the  boundary 
lines  were  of  the  land  as  then  held  and  occupied  by  Mr.  Pra- 
ger?    A.  Yes,  sir. 

Defendant's  counsel  propose  to  show  by  the  witness  on  the 
stand  that  Mr.  Prager  was  in  possession  of  all  the  land  lying 
between  the  Squaw  run  road,  the  Sleigh  road,  up  as  far  as  this 
wagon  track,  which  led  up  to  the  mill  dam,  then  on  up  the 
private  road  and  the  board  fence,  just  as  bounded  by  the  map 
in  evidence. 

Objected  to,  on  the  ground  that  title  by  possession  cannot 
be  shown  by  the  species  of  evidence  offered,  viz. :  a  man  look- 
ing at  it,  with  naming  the  fences,  or  natural  boundaries  of  any 
kind,  except  what  in  his  own  judgment  he  thinks  could  be 
such,  and  thereby  make  evidence  tending  to  show  title  by 
the  statute  of  limitations. 

By  the  court :  Objection  sustained ;  exception.^ 

At  the  close  of  the  testimony,  the  court,  Magee,  J.,  charged 
the  jury  inter  alia : 

The  defendant,  if  I  understand  the  case,  justified  the  acts 
done,  which  it  seems  were  done  by  his  son,  on  the  ground  that 
the  aots  complained  of  were  done  on  his  own  land ;  land  cov- 
ered by  the  description  in  his  deed,  or  such  as  he  had  held 
otherwise  adversely  for  twenty-one  years.  The  surveys  are 
your  principal  guide  on  the  one  question  of  the  property  con- 
veyed by  the  deeds.  As  to  the  evidence  of  a  possession  by  de- 
fendant, adverse,  visible,  notorious  and  distinct,  of  the  land 
upon  which  the  alleged  trespasses  were  committed,  I  may  say 
that  I  see  in  the  evidence  no  sufficient  proof  of  its  existence. 
The  fact  that  neighborly  acts  are  shown,  if  they  do  not  indi- 
cate clearly  a  claim  of  right,  are  not  classed  in  law  as  adverse 
to  the  rightful  owner.     There  ought  to  be  something  in  the 
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exercise  to  give  visible  evidence  that  the  act  was  not  a  friendly 

privilege,  rather  than  an  adverse  claim 

itifiE  requests  the  court  to  charge  : 

is  no  evidence  to  be  submitted  to  the  jury,  upon 

d  title  in  the  defendant  under  the  statute  of  limi- 

This  point  is  affirmed.'' 

returned  a  verdict  for  the  plaintiflE  for  J500.     A 

Bw  trial  having  been  discharged,  judgment  was  en- 

the  defendant  took  this  appeal,  assigning  as  error, 

refusal  of  defendant's  offers.^  *^  • 
iswer  to  plaintiffs  point. "^ 

sF.  Carpenter  (with  him  Mr.  A.  K.  /Stevenson)^  for 
It: 

cit^d:  Wilson  v.  McNeal,  10  W.  426;  Bums  v. 
7  Pa.  108 ;  Strickler  v.  Todd,  10  S.  &  R.  78 ;  Mc- 
[cllhenny,  4  W.  828 ;  Blaine  v.  Chambers,  1  S.  & 
artz  V.  Swartz,  4  Pa.  858. 

Miller  (with  him  Mr,  Arch,  McBride^^  for  the  ap- 

cited :  Wilson  v.  McNeal,  10  W.  427 ;  Gregory  v 
a.  208;  Hall  v.  Powel,  4  S.  &  R.  456;  Heiser  v. 
\  85 ;  Washabaugh  v.  Entriken,  86  Pa.  618 ;  Mc- 
[y,  8  W.  72. 

Mb.  Justice  Williams: 

an  action  of  trespass  brought  to  recover  damages 
ty  to  land,  the  bank  of  a  small  mill-fitream.  The 
enied  the  titie  of  the  plaintiff,  and  set  up  title  and 
ission  in  himself.     The  evidence  shows  that  he  had 

mill  property  from  David  B.  Hawkins  in  Septem- 
by  an  agreement  in  writing,  which  described  the 
Brence  to  roads,  buildings,  and  fences  then  on  the 
'.e  went  immediately  into  possession.  His  deed  was 
Qtil  March,  1868,  and  when  made  did  not  adopt  the 

in  the  written  agreement,  but  made  a  new  one  by 
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courses  and  distances,  containing  fourteen  acres.  According 
to  the  description  contained  in  the  deed,  the  place  of  the  alleged 
injury  would  be  outside  the  lines  of  Prager's  property.  He 
alleged  that  he  took  possession  under  the  articles,  and  in  ac- 
cordance with  the  description  therein,  and  had  remained  in 
possession  openly,  notoriously,  and  in  hostility  to  all  comers, 
from  that  time  down  to  the  time  of  trial,  a  period  of  more  than 
thirty  years.  If  this  was  true,  he  had  a  good  title  under  the 
statute  of  limitations,  without  regard  to  the  description  in  his 
deed. 

For  the  purpose  of  putting  his  defence  before  the  jury,  he 
offered  the  article  of  agreement,  to  be  followed  by  proof  "  that 
the  defendant  entered  into  possession  of  the  land  mentioned  in 
the  article,  and  has  held  possession  thereof  openly,  notoriously 
and  continuously  from  September,  1856,  until  the  present  date." 
This  was  objected  to  for  the  reason  that  the  article  of  agree- 
ment was  merged  in  the  deed.  The  objection  was  sustained, 
and  the  evidence  excluded.  This  might  have  been  proper  if 
the  article  had  been  offered  for  some  other  purpose,  such  as  to 
contradict  recitals  in  the  deed ;  but  it  was  offered  as  showing 
the  boundaries  of  his  possession  when  he  was  put  in  by  his 
vendor ;  and  he  proposed  to  follow  it  by  showing  that  his  pos- 
session had  extended  to  the  same  boundaries,  notwithstanding 
the  deed,  down  to  the  time  of  tiial.  The  boundaries  of  this 
possession  he  alleged  embraced  the  locus  of  the  alleged  trespass. 
K  this  was  true,  he  had  a  perfect  defence  to  the  plaintiff's  ac- 
tion, and  in  determining  the  admissibility  of  the  offer  we  must 
assume  that  it  was  true.  If  he  had  been,  for  over  thirty  years, 
as  he  proposed  to  show,  in  the  open,  notorious,  and  continuous 
possession  of  his  mill  property,  by  boundaries  which  inclosed 
the  bank  of  the  stream  on  which  the  alleged  trespass  had  been 
committed,  the  plaintiff  could  not  recover.  If  he  had  relied 
on  his  deed  as  a  defence,  he  would  have  been  concluded  by  the 
description  it  contained,  but  he  did  not.  He  said,  in  substance : 
"  My  vendor  sold  this  property  to  me,  and  described  it  in  the 
contract  by  reference  to  roads,  fences,  and  buildings  that  I 
could  see.  He  put  me  in  possession  of  the  iand  so  described, 
and  I  have  remained  in  possession  ever  since,  according  to 
the  same  visible  boundeuies,  and  those  boundaries  include  the 
land  in  question."     This  was  a  claim  of  title  by  possession  in- 
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the  deed,  and  the  fact  that  he  received  a  deed 

description  of  the  land  from  that  in  the  agree- 

rded  it,  did  not  prevent  him  from  setting  up 

I  the  subject  sustains  the  second,  fourth,  and 
its  of  error,  and 

he  judgment  is  accordingly  reversed,   and  a 
venire  facias  de  novo  awarded. 


.  E.  COZAD  V.  S.  H.  McKEE. 

DEFENDANT  FROM:  THE  COURT  OF  COMMON 
AS  NO.  2  OF  ALLEGHENY  COUNTY. 

October  81, 1889— Decided  November  11, 1889. 

ve  to  plaintiff,  for  stock  ia  a  title  insurance  and  trust 
-bill  for  an  amount  **  to  be  paid  only  from  the  first  div- 
by  the  ^^  company,  the  several  payments  to  be  indorsed 

iiough  no  dividends  were  ever  declared  out  of  profits, 
y  went  into  liquidation  and  disti'ibuted  its  assets  to  its 
le  defendant  was  liable  to  plaintiff  for  what  he  received 
out  of  such  assets. 

30N,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
LUM  and  Mitchell,  JJ. 

)ber  Term  1889,  Sup.  Ct. ;  court  below.  No.  79 
1887,  C.  P.  No.  2. 

,  1887,  M.  E.  Cozad  brought  statutory  assump- 
H.  McKee.  The  statement  of  claim  filed  and 
3  writ  set  out  certain  facts  and  circumstances 
3ged  to  create  a  liability  of  defendant  to  plaint- 
Y  the  following  writing : 

ober  23, 1883.     Due  M.  E.  Cozad,  twelve  hun- 
ioUars,  which  amount  is  to  be  paid  only  from 
ids  declared  by  the  Title  Insurance  &  Trust  Com- 
reral  payments  to  be  indorsed  on  this  due-bill. 
D.  S.  H.  McKbe. 
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Issue  having  been  joined,  the  cause  was  tried  on  November 
13,  1888,  and  the  case  made  sufficiently  appears  from  the  oral 
charge  to  the  jury,  Whitb,  J. : 

This  action  is  based  upon  a  due-bill  given  by  the  defendant 
to  the  plaintiff  in  October,  1888.  It  is  not,  however,  an  action 
to  recover  money  upon  it.  The  due-bill  was  for  $1,250,  to  be 
paid  out  of  the  first  dividends  of  the  Title  Insurance  &  Trust 
Company,  being  for  100  shares  of  stock  in  that  company.  On 
the  face  of  the  due-bill,  the  plaintiff  could  not  sue  and  recover 
the  $1,250,  because  it  was  not  to  be  paid  in  money  by  the  de- 
fendant. It  specifies  how  it  was  to  be  paid,  out  of  the  dividends 
of  that  company.  It  is,  however,  the  basis  of  this  suit  in  this 
way :  It  is  charged,  and  admitted  in  the  evidence,  that  although 
the  plaintiff  never  paid  a  cent  on  the  due-bill,  or  for  his  100 
shares  of  stock,  yet  he  received  $900  in  the  way  of  dividends 
in  the  winding  up  of  the  company.  He  never  received  any 
dividends  in  the  way  of  profits,  because  the  company  never 
made  any  profits ;  but,  after  continuing  a  year  or  so  in  busi- 
ness, it  had  to  be  wound  up,  and  in  the  final  dissolution  the 
defendant  received  $9  a  share,  or  $900,  by  way  of  dividends  on 
his  stock.  The  position  of  the  plaintiff  is  this :  that  the  defend- 
ant bought  100  shares  of  stock  in  the  company  from  him  for 
which  he  was  to  pay  $1,250,  to  be  paid  out  of  the  dividends  of 
the  company,  and  that  he  finally  received  $900  of  the  dividends 
and  has  never  paid  a  cent  for  his  stock ;  that  according  to  the 
due-bill  these  dividends  ought  to  be  applied  to  the  payment  of 
the  100  shares  as  far  as  they  go,  and  as  the  defendant  received 
them  he  ought  to  hand  them  over  to  be  credited  on  this  note. 
The  plaintiff  never  could  recover  the  balance  of  the  due-bill, 
and  this  claim  of  $900  is  not  as  a  part  of  the  $1,250,  but  as 
money  received  by  the  defendant  which  the  plaintiff  ought  to 
have  received  to  be  credited  on  this  due-bill. 

Now,  that  is  the  position  of  the  plaintiff.  You  will  remem- 
ber the  testimony,  I  will  briefly  refer  to  it,  thatCozad,  the  plaint- 
iff, had  been  in  the  business  of  the  examination  of  real  estate 
titles  for  a  great  many  years,  and  had  built  up  a  considerable 
business.  The  defendant,  McKee,  and  a  partner  by  the  name 
of  Keeble,  had  been  employees  for  a  while,  with  Cozad,  but 
afterwards  set  up  for  themselves.  They  had  been  in  business 
for  about  six  months,  when  Cozad  suggested  to  them  that  they 
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unite  in  getting  up  a  corporation  in  which  they  would  take 
stock  dnd  quit  their  business.  The  corporation  was  organized 
with  a  capital  stock  of  $135,000.  That  capital  stock  consisted 
of  books  and  plans  and  papers  belonging  to  Cozad,  which  he 
valued  at  $125,000.  The  other  $10,000  of  stock  was  to  be  a 
surplus  for  the  company.  The  par  value  of  the  stock  was  $50 
a  share.  He  says  he  sold  some  of  his  stock :  most  of  it  was 
sold  at  $37  a  share.  He  says  that  he  proposed  to  the  defendant 
and  Keeble,  his  partner,  that  they  take  stock  in  this  new  com- 
pany to  be  organized,  and  that  he  would  as  a  favor  to  him,  sell 
him  100  shares  at  one  fourth  of  its  par  value,  $12.50  a  share,  as 
he  had  done  with  some  other  employees  in  the  ofl&ce,  being  less 
than  it  would  sell  for  in  the  market ;  that  after  some  negotia- 
tions, as  a  further  inducement  to  the  defendant  to  go  into  this 
arrangement,  he  would  give  him  25  shares  more  for  the  good 
will  of  the  business  that  he  had  started  during  the  six  months, 
and  also  give  him  16  shares  for  his  books  and  plans.  [Mr. 
Cozad  says  that  these  25  shares  and  the  16  shares,  making  41 
shares,  were  given  for  the  good  will  of  the  business  of  McKee 
and  Keeble,  and  for  their  books  and  papers,  and  that  the  100 
shares  was  an  actual  and  unqualified  purchase  of  the  stock  for 
the  figures  mentioned.  Now  if  that  be  true,  if  that  be  the  cor- 
rect statement  of  the  transaction  between  the  parties,  then  it 
would  be  manifestly  unjust  on  the  part  of  McKee,  after  getting 
41  shares  of  stock  for  the  good  will  of  his  establishment  and 
his  books  and  papers,  to  retain  the  other  100  shares,  having  paid 
nothing  for  it,  and  retain  the  $900  that  he  finally  received  as  a 
dividend  on  those  100  shares  ;]  ^  he  would,  of  course,  receive 
ihe  same  dividend  on  his  41  shares. 

But  the  defendant  gives  us  a  different  statement ;  he  says 
that  the  100  shares,  the  25  shares  and  the  16  shares,  were  all 
part  of  one  transaction.  He  first  said  that  he  had  given  another 
due-bill  for  the  25  shares  at  the  same  rate,  $12.50  a  share.  Mr. 
Cozad  says  that  no  due  bill  was  given  for  those  shares.  Most 
likely  Mr.  McKee  is  mistaken  in  his  recollection  as  to  the  due- 
bill  for  those  25  shares.  But  I  believe  Mr.  McKee  stiU  thought, 
when  he  was  on  the  stand  the  last  time,  that  he  had  given  the 
due-bill.  Mr.  McKee  says,  however,  that  the  whole  of  the 
stock,  the  100  shares,  as  well  as  the  25  and  the  16,  were  in  con- 
sideration of  his  giving  up  his  business  and  going  into  this  new 
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establishment;  and  that  he  carried  into  the  new  house  more 
business  than  the  old  establishment  had. 

Now,  there  is  a  direct  contradiction  between  the  testimony  of 
Mr.  McKee  and  Mr.  Cozad,  and  it  is  right  here  that  the  ques- 
tion of  fact  that  you  have  to  pass  upon  arises.  It  is  not  to  be 
presumed  that  either  of  these  parties  swore  falsely  intentionally, 
but  you  have  to  determine  which  you  will  give  credence  to ; 
and,  taking  all  the  evidence  into  consideration,  the  reasonable- 
ness and  the  probability  of  it,  as  well  as  the  accompan3ring  cir- 
cumstances, what  was  the  actual  transaction  between  these 
parties  ?  [If  the  sale  of  100  shares  to  McKee,  for  which  this 
due-bill  was  given,  was  an  actual  bona  fide  -sale  of  the  stock,  at 
the  rate  of  $12.50  a  share,  and  the  25  shares  and  the  16^shares 
additional  were  given  for  the  good  will  of  McKee  and  Keeble's 
business,  and  for  their  books  and  papers,  then  the  100  shares 
would  be  a  purchase,  as  Mr.  Cozad  said ;  and  if  you  find  that 
to  be  the  case  from  the  evidence,  then  I  say  to  you  that  the 
plaintiff  is  entitled  to  recover  the  $900  with  interest  on  it  from 
the  time  the  defendant  received  it.]  *  On  the  other  hand,  if 
you  believe  that  the  consideration  for  the  100  shares  was  mainly 
and  substantially  the  good  will  and  business  of  McKee  and 
Keeble,  that  the  due-bill  of  $1,250  was  only  a  part  of  the  con- 
sideration for  giving  up  their  business,  that  the  substantial 
consideration  for  giving  up  their  business  and  going  into  this 
new  firm  was  100  shares  of  stock  as  well  as  25  and  16  shares ; 
and  further,  if  you  find  that  the  distinct  understanding  between 
McKee  and  Cozad,  as  a  part  of  the  arrangement,  was  that  the 
$1,250  was  to  be  paid  only  out  of  the  first  dividends  or  profits 
of  the  new  concern, — ^if  you  find  that  to  be  the  substantial  con- 
sideration for  the  giving  up  of  their  business,  then  I  say  to  you 
your  verdict  ought  to  be  for  the  defendant.  I  might  add  this 
additional  remark,  suggested  by  the  plaintiff's  counsel,  that 
while  this  suit  is  not  to  recover  the  money  on  this  due-bill  yet 
the  presumption  is  from  the  face  of  the  due-bill  that  $1,250  was. 
the  full  consideration  for  the  stock,  and  the  burden  of  proof  is 
on  Mr.  McKee  to  show  that  something  else  constituted  a  pai-t 
of  the  consideration  for  its  purchase. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$1,008.  A  rule  for  a  new  trial  having  been  discharged,  the 
defendant  took  this  appeal,  specifying  that  the  court  erred : 
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portions  of  the  charge  embraced  in  [  ]  *  * 
ibmitting  to  the  jury  the  determination  of  the 
the  word  "  dividends  "  was  used  by  the  parties 


hbff^  for  the  appellant. 

1: 1  Addison  on  Cont.,  299 ;  1  Greenl.  Ev.,  §§  277, 
V.  Van  Alstyne,  31  Mich.  76  (18  Am.  Rep.  156) ; 
[).,  tit.  Construction ;  Goddard  v.  Foster,  17  Wall, 
r  V.  Hotchkiss,  30  Hun.  613. 

Carpenter^  for  the  appellee, 
i :  Williston  v.  Railroad  Co.,  13  Allen  404 ;  Os- 
,  3  Abb.  423 ;  University  v.  Railroad  Co.,  76  N. 
u  Rep.  671) ;  Jones  etc.  Mfg.  Co.  v.  Common- 
139. 

l: 

ns  upon  the  meaning  of  the  word  "  dividends," 
e  note  or  due-bill  sued  upon.  The  note  was  to 
rom  the  first  dividends  declared  by  the  Title  In- 
;t  Company."  The  defendant  contends  that  it 
s  declared  out  of  profits  only.  If  such  had  been 
:  the  instrument,  the  case  would  have  been  free 
In  point  of  fact  there  were  no  profits,  and  of 
lid  be  divided.  The  company  went  into  liqui- 
fter  it  commenced  business,  and  the  assets,  from 
000,  were  distributed  among  the  shareholders, 
fendant  received  $900 ;  and  the  plaintiff  con- 
jury  have  so  found,  that  to  this  extent  defend- 
to  him  upon  the  due-bill  in  question.  We 
le  word  '*  dividend  "  the  narrow  construction 
There  may  be  dividends  out  of  profits,  and 
ividends  out  of  insolvent  estates.  The  one  is 
lend  as  the  other. 

Judgment  affirmed. 
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L.  C.  SCHWARTZ  v.  SIMON  BRAHM. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  COMMON 
NO.  1  OF  ALLEGHENY  COUNTY. 

Argaed  October  31,  1889— Decided  November  11,  1889. 

Where  the  driver  of  a  wagon,  following  a  street  car  on  a  dar 
tuiiied  out  to  pass  the  car,  and  in  so  doing  ran  down  and  injure 
son  crossing  a  sti*eet  in  fi*ont  of  the  car,  on  a  public  crossing, 
testimony  as  to  the  speed  at  which  the  wagon  was  driven  was 
ing,  the  question  of  the  defendant's  negligence  was  for  the  jorj 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  lis  October  Term  1889,  Sup.  Ct. ;  court  below,  1 
March  Term  1886,  C.  P.  No.  1. 

On  February  1,  1886,  a  summons  in  trespass  was  sei 
an  action  brought  by  Ludewig  C.  Schwartz  against 
Brahm.     Issue. 

At  the  trial  on  January  9,  1889,  the  plaintiff,  exi 
through  an  interpreter,  testified  that  on  a  dark  night  i 
uary,  about  9  or  10  o'clock,  lie  came  along  Middle  street 
legheny  city,  and  when  at  the  comer  of  North  Avenue 
a  street  cai*  coming  very  slowly  up  that  avenue.  See 
other  car,  wagon,  or  vehicle,  he  crossed  the  street  imme 
in  front  of  the  street  car,  but  before  he  reached  the  cur 
on  the  opposite  side,  he  was  struck  by  the  wagon  of  the  < 
ant,  driven  by  an  employee,  and  seriously  injured.  The 
of  the  street  car  testified  that  he  was  driving  his  mi: 
Noith  avenue  at  a  walk ;  that  the  defendant's  wagon  v 
lowing  in  the  rear  of  his  car,  and  just  before  the  accid( 
driver  of  the  wagon  turned  out  to  pass,  and  struck  the 
iff  after  he  had  passed  across  in  front  of  the  street  car. 
was  testimony  that  the  wagon  was  driven  out  from  the 
the  car  quite  rapidly.  The  driver  of  the  wagon  testifi( 
he  was  driving  at  a  walk,  and  that  he  did  not  see  the  p 
until  he  came  out  from  the  front  of  the  car. 

The  defendant  requested  the  court  to  charge  that  un 
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the  case  their  verdict  should  be  for  the  defend 
it  was  refused  by  the  court,^  Stowe,  P.  J.,  whc 
[questions  involved  to  the  jury.  The  jury  re- 
t  for  the  plaintiff  for  $1,200.  A  rule  for  a  new 
)n  discharged,  judgment  was  entered  on  the  ver- 
defendant  took  this  appeal,  specifying  as  error 
be  defendant's  point.^ 

Gordon  (with  him  Mr.  John  Dalzell  and  Mr. 
the  appellant. 

d:  Phila.  &  R.  R.  Co.  v.  Yerger,  73  Pa.  121; 
g,  59  Pa.  213;  Goshorn  v.  Smith,  92  Pa.  438; 
97  Pa.  72 ;  Schmidt  v.  McGiU,  120  Pa.  405. 

rron  (with  him  Mr.  Thos.  M.  Marshall)^  for  the 


d: 

jsignment  of  error  is,  that  the  court  should  have 
ict  for  the  defendant.  This  the  learned  judge 
J  done,  in  view  of  the  evidence.  It  is  enough 
*e  was  a  conflict  of  testimony  as  to  the  speed  at 
on  was  driven.  If  the  driver  was  driving  rap- 
ark  night,  when  he  reached  a  crossing  where 
were  accustomed  to  cross  and  had  a  right  to 
oing  so  the  plaintiff  was  run  over  by  the  wagon 
was  cei'tainly  a  case  for  the  jury.  And  there 
ence  that  he  was  driving  at  a  greater  rate  of 
lid  be  justifiable  under  the  circumstances.  He 
\  passenger  car,  which  was  going  up  the  hiU  at  a 
re  is  no  dispute  but  that  he  turned  out  to  pass 
i  it,  and  just  as  he  had  done  so  the  plaintiff  was 
J  driver's  horse  was  walking,  as  contended  for, 
)  see  how  he  could  have  passed  the  car  in  so 


Judgment  aflBrmed. 
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JOHN  WARREN,  ADMR.,  v.  JOHN  ULRICH. 

APPBAIi  BY  DEPENDANT  FROM  THE  COURT  OF  COMMON 
PLEAS  NO.  1  OF  ALLEGHENY  COUNTY. 

Argued  October  31, 1889— Decided  November  11,  1889 

[n  an  acdon  by  an  administrator  to  recover  a  roll  of  bank  bil 
cealed  in  a  cess-pool  on  premises  formerly  occupied  by  th 
chain  of  circumstances,  rendering  it  extremely  probable  th 
had  been  secreted  by  the  decedent  where  it  was  found, 
clearly  proved  and  not  disputed,  a  verdict  in  favor  of  the 
not  be  disturbed,  though  there  was  no  direct  testimony  as  t 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Cl 
LLAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  129  October  Term  1889,  Sup.  Ct. ;  court  belc 
June  Term  1888,  C.  P.  No.  1. 

'  On  May  29, 1888,  a  summons  was  served  in  an  a 
8umpsit  brought  by  John  Warren,  administrator  d.  1 
of  George  Warren,  deceased,  against  John  Ulrich. 

At  the  trial  on  March  14,  1889,  it  was  shown  t 
Warren  died  in  1879.  He  was  keeping  a  tavern  at 
his  death,  and  after  he  died  the  tavern  was  kept  by  J 
for  three  years ;  after  Neely  by  Dale  Kuhn  for  foui 
thenceforward  by  the  defendant.  About  Decembe 
man  named  Dennis,  employed  by  the  defendant  to 
6ess-pool  on  the  tavern  premises,  found  a  roll  of  mone 
about  the  cess-pool.  Dennis  gave  the  money  to  on 
who  handed  it  over  to  the  defendant,  who  counted  it 
the  amount  to  be  $820.  The  plaintiff's  testimony 
stance  as  follows : 

John  Warren,  the  plaintiff,  a  son  of  the  decede 
that  his  father  was  in  good  circumstances ;  that  he  ] 
of  his  father  depositing  money  in  bank ;  that  at  o 
helped  his  father  hide  $1,500  in  a  cave ;  that  his  f 
other  time  told  him  of  hiding  two  or  three  thous 
among  some  iron.  George  Warren  testified  that  « 
he  came  across  the  money  hidden  in  the  cave ;  M 
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that  she  knew  of  him  burying  money  at  different  times  in  the 
garden  ;  Kennedy  Marshall,  that  he  did  not  deposit  in  bank, 
and  that  he  had  seen  him  with  large  sums  of  money ;  Elizabeth 
Caldwell,  that  she  had  seen  Warren  dig  money  out  of  the  garden ; 
Thomas  Mai-shall,  that  the  decedent  was  a  man  of  some  means ; 
he  never  deposited  money  in  bank,  and  was  accustomed  to  hav- 
ing sums  of  money  about  him. 

The  former  tenants  made  no  claim  to  the  money,  which  was 
all  in  bank  notes  bearing  date  prior  to  the  date  of  the  decedent's 
death,  and  the  defendant  made  no  claim  that  he  had  secreted 
the  money. 

The  defendant  requested  the  court  to  charge  that  under  aU 
the  evidence  the  verdict  must  be  for  the  defendant.  The  court, 
Collier,  J.,  refused  this  point,^  and  submitted  the  case  to  the 
jury  upon  the  evidence. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $320, 
and  judgment  having  been  entered,  the  defendant  took  this  ap- 
peal, assigning  as  error  the  refusal  of  defendant's  point.^ 

Mr.  John  S,  Ferguson^  for  the  appellant. 

Mr.  W.  W.  Shiras  (with  him  Mr.  0.  O.  Dickey},  for  the 
appellee. 

Per  Curlajm: 

The  evidence  was  undoubtedly  weak  to  prove  the  ownership 
of  this  money.  There  was  no  positive  proof  tearing  upon  this 
question ;  but  there  was  a  chain  of  circumstances  clearly  pi'oved, 
and  not  disputed,  which  render  it  extremely  probable  that  the 
money  in  question  had  been  buried,  where  it  was  found,  by 
George  Warren,  the  former  owner  or  occupier  of  the  property. 
Had  it  been  found  while  he  remained  upon  the  property,  the 
case  would  have  been  much  clearer ;  but  it  was  not  found  until 
after  his  death,  and  after  the  premises  had  been  occupied  by 
other  tenants  for  some  years.  Neither  of  them  claim  it,  how- 
ever, and,  in  view  of  Warren's  aversion  to  banks,  and  his  known 
way  of  hiding  and  secreting  his  money,  we  are  not  surprised 
that  the  jury  found  him  to  have  been  the  owner  of  it.  It  is  true, 
the  finder  of  money  has  title  tx)  it  against  all  the  world  except 
the  true  owner ;  yet  we  cannot  say  there  was  not  evidence  of 
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Warren's  title  to  submit  to  the  juiy,  and  their  verdict  is  in  ac- 
cordance with  all  the  probabilities  of  the  case. 

Judgment  afiQrmed. 


GEORGE  GRANTZ  v.  W.  G.  PRICE  ET  AL. 

APPEAIi  BY  DEFENDANTS  FROM  THE  COURT  OF  COMMON  , 
PLEAS  NO.  2  OF  ALLEGHENY  COUNTY. 

Argued  October  31, 1889— Decided  November  11, 1889. 

1.  Where  portions  of  a  charge,  assigned  for  error,  are  mere  statements  by 
the  court  of  a  pai-ty's  allegations ;  or,  where  specifications  of  error  are 
general  in  character  and  relate  to  alleged  errors  of  omission  to  charge, 
no  sufficient  cause  for  reversal  is  presented. 

2.  The  court  below  will  not  be  reversed  for  **  not  reviewing  and  analyz- 
ing the  evidence ; "  nor  for  **  not  instructing  the  jury  sufficiently  as  to 
the  rules  for  weighing  the  value  of  testimony."  More  specific  instruc- 
tions are  obtainable  in  the  usual  way. 

S.  In  an  action  for  a  private  nuisance  in  the  operation  of  a  lead- works, 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  injuries  com- 
plained of  resulted  from  the  operation  of  the  works,  but  the  jury  need 
not  find  that  such  operation  is  a  public  nuisance:  Price  v.  Grantz, 
118  Pa.  402. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark,  Wil- 
liiAMS,  McCoLLUM  and  Mitchell,  J  J. 

No.  144  October  Term  1889,  Sup.  Ct.;  court  below,  No.  276 
April  Term  1886,  C.  P.  No.  2. 

On  February  27,  1885,  an  action  in  case  for  maintaining  a 
nuisance  was  brought  by  George  Grantz  against  W.  G.  Price' 
and  Mary  Lane,  partners  as  William  G.  Price  &  Co.,  the  Ber- 
lin Iron  and  Lead  Co.,  and  others.     Issue. 

The  case  was  first  tried  on  March  2,  1887,  when  a  verdict 
was  rendered  for  the  plaintiff  for  $700.  On  a  writ  of  error  to 
the  Supreme  Court,  the  judgment  entered  on  the  verdict  was 
reversed  and  a  new  venire  awarded:  Price  v.  Grantz,  118  Pa. 
402.  On  the  return  of  the  record  to  the  court  below,  the 
plaintiff  filed  an  amended  narr,  setting  out  an  alleged  private 
nuisance  and  injuries  therefrom. 
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At  the  second  trial  of  the  cause  on  February  13, 1889,  the 
plaintifiPs  case  was  substantially  the  same  as  that  upon  the  for- 
mer trial,  with  the  additional  testimony  of  certain  neighbors 
not  called  before,  who  testified  that  they  had  suffered  illness 
in  their  families  which  they  attributed  to  the  vapors  from  the 
lead-works.  The  nature  of  the  defence,  upon  the  facts,  was 
the  same  as  upon  the  first  trial. 

At  the  close  of  the  testimony,  the  court,  Ewtng,  P.  J., 
charged  the  jury: 

Before  you  can  find  for  the  plaintiff  in  this  case,  you  must 
not  only  be  satisfied  that  the  sickness  of  himself,  his  family  and 
his  tenants,  was  occasioned  by  lead  or  arsenic  from  these  works, 
but  also  that  they  were  in  such  appreciable  quantities  as  would, 
under  the  same  circumstances,  have  affected  persons  of  ordi- 
nary susceptibility  to  the  poison.  I  do  not  intend  to  review 
the  testimony  at  length ;  it  has  been  commented  on  very  fully 
by  counsel  on  both  sides,  and  I  shall  not  refer  to  it  except  by 
way  of  illustration. 

First,  has  the  plaintiff  or  his  wife,  his  family  or  tenants  been 
sick  in  that  house  ?  Next,  have  they  been  sick  from  lead  or 
arsenic  poisoning?  If  they  have,  it  still  does  not  follow  that 
it  was  the  fault  of  the  defendants.  Before  you  can  find  for  the 
plaintiff  you  must  not  only  be  satisfied  from  the  preponderance 
of  testimony  that  the  sickness  existed,  and  that  it  was  either 
lead  or  arsenic  poisoning,  but  also  from  the  testimony  that  it 
came  from  the  defendants'  lead  works  or  shot  tower,  and  that 
it  was  in  such  appreciable  quantities  that  it  would  have  affected 
persons  of  ordinary  susceptibility  under  the  same  circumstances 
of  situation,  not  of  health ;  because  I  take  it  that  in  the  case  of 
a  lawful  trade,  even  if  a  person  should,  from  some  cause,  have 
been  reduced  to  such  a  physical  condition  as  to  be  extraordina- 
rily sensitive  and  to  be  affected  by  such  a  small  quantity  of 
lead  or  arsenic  as  would  not  affect  a  person  in  an  ordinary  con- 
dition, then  the  defendants  cannot  be  held  liable. 

You  will  first  determine  the  question  as  to  the  sickness  of  a 
number  of  these  people.  That  is  not  in  serious  dispute.  It  is 
alleged  that  the  wife,  and  I  think  one  of  the  children,  of  Mr. 
Grantz  had  typhoid  fever  about  1881  or  1882,  I  have  forgot- 
ten the  precise  date,  but  before  this  alleged  lead  poisoning.     It 
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is  alleged  that  some  of  the  children  had  scarlet  fever,  and  that 

a  child  of  a  tenant  has  since  had  diphtheria.     [The  plaintifF.  his 

wife  and  tenants,  allege  that  they  had,  almost  coi 

while  there,  symptoms  which  some  of  the  physicia 

give  as  the  symptoms  of  lead  poisoning.]  ^     There  h 

riety  of  opinion  among  the  experts,  both  the  physicia 

chemists  who  are  not  physicians,  and  perhaps    che 

physicians   combined.     You  have  heard  their  testii 

court  has  admitted  them  to  testify  as  experts,  and  ; 

as  to  their  credibility.     The  court  has  its  own  opi 

which  of  them  know  most  about  the  patters  upon  \ 

have  testified,  but  it  is  not  the  province  of  the  court  i 

that. 

There  is  a  good  deal  of  testimony  in  regard  to  whe 
people  have  been  affected  by  it  or  not.  [The  plaint 
that  his  whole  family  and  his  tenants  were  affectei 
given  in  evidence  that  some  neighbors  were.  An  oh 
at  one  time  lived  there  and  frequently  visited  there 
says  that  she  was  affected.]  *  The  majority  of  witi 
nearly  all  those  called  by  the  defendants,  workmen  i 
in  the  neighborhood,  say  that  they  were  not  affec 
question  as  to  whether  or  not  they  were  affected,  is  i 
of  persuasive  evidence  in  this  case.  That  others  in 
borhood  were  affected  in  the  same  general  way,  i 
tending  to  show  that  there  was  some  poisonous  mj 
or  near  there,  which  would  affect  ordinary  people  i 
circumstances,  situated  as  they  were.  Thetestimon; 
who  were  there  also  and  not  affected  injuriously  is 
evidence  that  it  would  not  affect  ordinary  people  iix  uuc  oaixx^ 
situation 

The  defendants  request  the  court  to  charge  the  jury  [inter 
alia]  : 

2.  The  burden  of  proof  is  upon  the  plaintiff  to  show  (1)  that 
the  defendants  were  guilty  of  maintaining  a  nuisance  in  the 
operating  of  the  shot  tower  or  lead  works ;  and  (2),  that  as  a 
result  from  such  operation  he  suffered  injury ;  and  a  failure  on 
the  plaintiff's  part  to  prove  both  of  such  propositions  to  the 
satisfaction  of  the  jury  would  prevent  a  recovery. 

Answer :  The  second  point  is  affirmed,  but  it  is  not  necessary 
Vol.  cxxx — 27 
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that  the  jury  should  find  the  operation  of  defendants'  works  to 
nuisance.  * 

returned  a  verdict  in  favor  of  the  plaintiff  for  $700. 
a  new  trial  having  been  discharged,  the  defendants 
ppeal,  specifying  that  the  court  erred : 
irging  the  jury  as  embraced  in  [  ]  ^ 
recting  the  jury's  attention  specially  to  the  evidence 
iser,  and  in  commenting  thereon  as  in  [  ]  * 
t  reviewing  and  analyzing  the  evidence  in  this  case, 
instructing  the  jury  sufficiently  as  to  the  rules  for 
he  value  of  testimony. 

recting  the  jury's  attention   more  to  the  evidence 
he  plaintiff  than  to  that  for  the  defendants, 
alifying  the  answer  to  defendants'  point.  * 

Ham  S.  Pier  (with  him  Mr.  D.  T.  Watson)^  for  the 
cited :  Jackson  v.  Payne,  114  Pa.  81. 

Z>.  Moore  (with  him  Mr.  F.  0.  McQirr  and  Mr.  L.  C. 
)r  the  appellee. 

RIAM: 

over  no  eiTor  in  the  first  five  specifications.     They 

the  charge  of  the  court  and  the  answers  to  points. 

»ns  of  the  charge,  embraced  in  the  first  and  second 

B,  are  a  mere  statement  by  the  court  of  the  plaint- 

tions.     The  third  and  fourth  assignments  are  gen- 

r  character,  and  relate  in  the  main  to  aUe'ged  errors 

L.     We  cannot  reverse  the  court  below  for  "  not  re- 

id  analyzing  the  evidence,"  and  for  "  not  instructing 

ifficiently  as  to  the  rules  for  weighing  the  value  of 

'     If  more  specific  instructions  were  desired,  they 

3  been  obtained  by  asking  for  them  in  the  usual 

J  qualification  of  defendants'  second  point  was  justi- 

ruling  of  this  court  when  the  case  was  here  before. 

bee  Ir'rice  v.  Grantz,  118  Pa.  402.     The  matter  complained  of 

in  the  sixth  assignment  was  not  excepted  to  below,  and  for 

this  reason  will  not  be  discussed.     Nothing,  therefore,  is  to  be 

implied  from  our  silence. 

Judgment  affirmed. 
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T.  H.  B.  PATTERSON  v.  MARINE  N. 
T.  H.  B.  PATTERSON  v.  MARINE  N. 

APPEALS  BY  DEFENDANT  FROM  THE  COURT  O 
PLEAS  NO  2  OF  ALLEGHENY  COUOT?! 

Argued  October  31,  1889— Decided  November  11, 
[To  be  reported.] 

1.  When  one  deposits  money  in  a  bank,  upon  an  account 
name  as  agent,  without  anything  on  the  face  of  the  dej 
show  for  whom  he  is  agent,  the  money  as  between  the 
depositor  belongs  to  the  latter:  Citizens  N.  Bank  v. 
Pa.  476. 

2.  A  bank  paying  oyer  money,  so  deposited,  to  a  third  pei 
its  peril,  and  it  must  assume  the  burden  of  proof  to  shoi 
the  money  did  not  belong  to  the  depositor,  but  that  it  di 
person  to  whom  it  was  paid. 

3.  When  a  bank,  without  legal  cause,  refuses  to  honor 
upon  it  by  a  depositor,  something  more  than  a  mere  bre 
is  inyolved,  and  it  is  liable  to  the  depositor  for  substa 
though  no  special  pecuniary  loss  be  shown :  Eckel  v.  Id 
488,  distinguished. 

4.  The  refusal  of  a  trial  court  to  give  to  the  counsel  for 
instead  of  to  the  counsel  for  the  plaintiff,  the  conclusic 
ment  to  the  jury,  is  within  the  discretion  of  the  court  an< 
able  by  the  Supreme  Court. 

Before  Paxson,  C.  J.,  Stbbrbtt,  Green,  ( 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

Nos.  148, 149  October  Term  1889,  Sup.  Ct. ; 
Nos.  508,  509  January  Term  1888,  C.  P.  No.  2. 

On  December  81, 1887,  to  No.  508  January  T 
the  court  below,  T.  H.  Baird  Pattei*son  broug 
against  the  Marine  National  Bank  of  Pittsburgh 
balance  alleged  to  be  due  to  the  plaintiff  upon 
count  opened  by  him  with  the  defendant  bank, 
the  same  day,  to  No.  509  of  the  same  term,  an  a 
between  the  same  plaintiff  and  defendant,  was  I 
cover  damages  for  a  refusal  by  said  bank  to  h( 
drawn  by  the  plaintiff  upon  his  said  account.     Is 
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The  two  cases  were  tried  together  on  February  11,  1889, 
when  the  following  facts  were  shown  : 

In  July,  1886,  the  plaintiff  opened  with  the  defendant  bank 
an  account  in  the  name  of  "T.  H.  Baird  Patterson,  Agent," 
and  between  that  time  and  October  6, 1887,  made  various  de- 
posits of  money  upon  that  account,  and  drew  various  checks 
against  the  same.  The  plaintiff's  pass-book  was  balanced  by 
the  bank  on  or  about  October  5,  1887,  and  then  returned  to 
him.  The  result  of  the  balancing  was,  that  on  the  date  last 
named  there  appeared  to  be  due,  upon  the  face  of  the  account, 
to  T.  H.  Baird  Patterson,  agent,  the  sum  of  $1,315.53.  No 
further  deposits  were  made  and  no  further  checks  were  drawn, 
until  December  29,  1887,  when  the  plaintiff  drew  a  check  on 
the  defendant  bank,  signed  by  himself  as  agent,  to  the  order 
of  George  P.  Hamilton,  for  the  amount  of  said  balance.  On 
presentation,  payment  of  this  check  was  refused. 
,  At  the  time  of  opening  the  account,  the  plaintiff  represented 
in  different  capacities  the  estate  of  Joseph  Patterson,  deceased, 
having  charge  of  certain  real  property  in  the  city  of  Pittsburgh 
as  agent  for  the  heirs  of  said  decedent,  and  having  charge  of 
certain  other  like  property,  belonging  to  said  estate,  as  a  trus- 
tee under  appointment  of  the  Orphans'  Court  of  Allegheny 
county.  In  the  year  1887,  the  plaintiff  resigned  his  trustee- 
ship, and  the  Fidelity  Title  &  Tiust  Company  of  Pittsburgh 
was  appointed  his  successor  therein.  Of  this  company,  George 
P.  Hamilton  was  the  trust  officer.  The  check  given  to  Mr. 
Hamilton  by  the  plaintiff  was  drawn  for  the  purpose  of  making 
payment  to  the  trust  company  of  a  part  of  a  balance  ascer- 
tained by  a  decree  of  the  Orphans'  Court  to  be  in  the  hands  of 
the  plaintiff  as  trustee,  and  payable  to  his  successor  in  the  trust. 

The  defendant  put  in  evidence  testimony  tending  to  show 
that  the  account  in  question  was  opened  by  the  plaintiff  in 
pursuance  of  an  arrangement  between  him  and  the  Patterson 
heirs,  in  which  it  was  agreed  that  it  should  be  confined  to 
moneys  connected  with  the  agency  business,  in  which  the 
plaintiff  represented  said  heirs,  as  distinct  from  and  exclusive 
of  the  business  relating  to  his  trusteeship  in  the  Orphans'  Court, 
and  that  W.  C.  Macrum,  the  cashier  of  the  defendant  bank, 
should  act  with  the  plaintiff  as  advisory  agent  in  the  matter ; 
that  in  the  spring  of  1887  the  plaintiff  was  removed  by  his 
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principals  from  said  agency,  and  W.  C.  Macrum  appointed  in 
his  stead. 

Peter  Boyd  testified  for  the  defendant  that  he  i 
the  plaintiffs  principals  in  connection  with  the  agenc 
and  as  their  representative  endeavored  to  get  an  ac 
the  plaintiff;  that  in  July,  August  or  September 
plaintiff  furnished  a  statement  headed:  "Stateme 
received  and  paid  out  by  T.  H.  Baird  Patterson, 
TKos.  N.  Patterson,  Joseph  N.  Patterson,  E.  H.  Haj 
the  Schenley  leasehold.  Account  of  property  not 
with  the  Patterson  Block ; "  that  on  comparing  the 
the  debit  and  credit  sides,  this  account  showed  a  bak 
Patterson's  hands  of  over  f  2,000,  if  all  the  credil 
mitted,  but  that  the  account  was  not  yet  vouched 
agent's  commissions  were  not  charged  in  this  statn 
placed  there,  they  would  reduce  the  balance  owing 
to  the  account,  to  about  f  1,600 ;  that  at  the  end  of  t 
the  plaintiff  added  a  memorandum  that  this  stat 
made  without  prejudice  to  the  accounts  as  they  thei 

W.  C.  Macrum  testified  that  in  his  capacity  of  adv 
he  became  acquainted  with  the  properties  in  cha 
plaintiff,  and  learned  who  the  tenants  thereof  were 
plaintiff  made  out  and  left  at  the  bank,  deposit  sli| 
the  sources  of  most  of  the  funds  deposited  on  th 
and  from  these  slips  the  witness  learned  that  a  gre 
the  sums  deposited  were  rents  received  from  tenj 
agency  properties ;  that  on  May  27, 1887,  a  paper  a< 
the  witness  as  cashier  and  signed  by  Peter  Boyd 
for  the  plaintiff's  principals,  was  served  upon  the  vi 
by  it  notice  was  given  not  to  honor  any  checks  upon  1 
of  T.  H.  Bi^ird  Patterson,  agent,  without  the  apprc 
Boyd,  the  plaintiff  having  been  removed  from  his  ag 
subsequently  the  bank  paid  over  to  the  Patterson  he 
ance  on  deposit  in  said  account,  receiving  from  ther 
indemnity  thenfor ;  that  when  the  check  in  questio 
seated  by  Mr.  Hamilton,  the  witness  told  him  that 
had  received  a  bond  from  the  Patterson  heirs,  and  hi 
money  over  to  them.  On  cross-examination  the  wit: 
fied  a  number  of  the  deposits  made  by  the  plair 
agency  account  as  being  shown  by  the  deposit  sli] 
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come  from  other  sources  than  the  agency  business,  and  speci- 
fied some  of  these  as  belonging  to  the  trustee  business. 

The  plaintiff  being  called  in  rebuttal  upon  his  own  behalf, 
his  counsel  proposed  to  prove  by  the  witness  the  exact  sources 
of  all  the  moneys  entering  into  the  said  account ;  this  to  be 
followed  by  evidence  showing  that  all  of  the  money  derived 
from  the  alleged  agency,  entering  into  the  said  account,  had 
been  exhausted  by  proper  charges  against  the  same. 

Objected  to,  because  not  rebuttal  and  because  irrelevant  and 
incompetent. 

By  the  court :  Objection  overruled ;  exception.* 

The  witness  then  testified  in  detail  respecting  the  source  of 
each  item  of  money  deposited  by  him,  stating  that  a  part  of  the 
deposits  were  agency  money,  a  part  were  moneys  belonging  to 
his  trusteeship,  and  a  part  were  his  own  private  funds ;  he  also 
gave  the  purpose  for  which  each  of  the  checks  upon  the  accoimt 
was  drawn,  and  the  application  made  of  the  money  thus  checked 
out,  his  testimony  tending  to  show  that  all  the  agency  moneys 
embraced  in  the  account  had  been  checked  out  for  agency  pur- 
poses, prior  to  the  drawing  of  the  check  to  Mr.  Hamilton.  The 
plaintiff,  testifying  further,  denied  that  he  had  been  removed 
from  the  agency ;  asserted  that  he  had  resigned  therefrom,  and 
admitted  that  he  had  ceased  to  act  as  agent  about  April  1, 1887  ; 
denied  that  the  account  had  been  opened  in  pui*suance  of  any 
agreement  with  his  principals,  or  for  the  exclusive  purpose  of 
keeping  in  it  the  moneys  collected  by  him  under  his  agency  for 
the  Patterson  heirs ;  alleged  that  it  was  opened,  like  similar 
accounts  in  other  banks,  in  order  that,  in  case  of  any  trouble, 
he  might  have  enough  money  showing  prima  facie  on  the  face 
of  the  deposit  that  it  was  for  other  people.  He  also  testified 
that  at  the  time  of  drawing  the  check  in  favor  of  My.  Hamilton, 
he  had  no  knowledge  of  the  notice  not  to  honor  his  checks, 
given  to  the  bank.  Being  asked  upon  cross-examination  how 
he  came  to  make  out  the  statement  testified  to  by  Mr.  Boyd, 
showing  that  about  $2,000  was  due  to  his  principals  out  of 
agency  funds,  the  plaintiff  answered :  "  It  does  not  show  that, 
but  I  expressly  state  in  that,  that  this  statement  is  made  with- 
out prejudice  to  accountant's  legal  rights  as  they  may  be  found 
to  exist,  subject  to  any  corrections  upon  settlement  of  his  ac- 
counts.    At  the  time  I  made  you  that  statement,  it  was  simply 
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to  satisfy -you  of  the  approximate  amount  that  T  '    "^ 
and  disbursed." 

At  the  conclusion  of  the  testimony,  the  defer 

asked  permission  of  the  court  to  close  the  case  t 

By  the  court :  Permission  refused ;  exception 

The  court,  White,  J.,  charged  the  jury,  in  pt 
These  actions  are  based  upon  a  balance  that 
due  to  T.  H.  Baird  Patterson,  agent,  in  the  M 
Bank.  According  to  the  bank  book,  the  account 
1886,  and  continued  until  October,  at  least,  of 
face  of  the  book  there  would  appear  to  be  a  bals 
Baird  Patterson,  as  agent,  October  6, 1887,  of  i 
Decenaber  29, 1887,  he  drew  a  check  on  the  bank  f< 
to  the  order  of  Mr.  Geo.  P.  Hamilton  ;  that  che( 
He  then  brought  suit,  first  to  recover  the  balan 
book,  $1,315.63 ;  and  the  second  suit  is  to  recov 
the  failure  of  the  bank  to  honor  his  check.  U 
this  bank  book  he  would  be  entitled  to  recover, 
nothing  else  in  the  case  than  simply  this  book,  the 
be  entitled  to  recover  in  both  actions.  But  the 
fends  on  the  ground  that  the  money  belongs  to 
heirs,  of  whom  the  plaintiff  was  agent ;  that  thes 
made  in  that  bank  by  him  as  agent  for  the  Patt 
der  an  arrangement  with  those  heirs,  that  the  { 
be  kept  in  this  way  in  this  bank,  and  that  at  th 
that-check  he  had  ceased  to  be  the  agent  of  the  I 
that  the  money  belonged  to  the  heirs  and  not  to 
the  bank  had,  under  notice  from  the  heirs,  paid 
to  those  heirs. 

[Now  the  question  really  is,  and  that  is  a  qi 
jury,  did  this  money  belong  to  the  Patterson 
these  deposits  and  this  account  kept  in  the  IM 
Bank  as  the  agent  of  these  Patterson  heirs,  an 
of  an  arrangement  with  them  to  that  effect?  i 
find  that  such  was  the  arrangement  and  such  wj 
that  he  had  ceased  to  be  their  agent,  when  he  d] 
and  had  not  settled  with  his  principals,  then  I 
plaintiff  canno^.  recover  in  either  action ;  and  i 
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such  arrangement  between  him  and  the  Patterson  heirs,  then 
the  plaintiff  can  and  is  entitled  to  recover  in  both  actions.]  * 

[Now,  gentlemen,  was  there  any  such  arrangement  as  that 
suggested?     I  may  say  here,  that  while  these  actions   are 
against  the  Marine  National  Bank,  yet  the  substantial  parties 
to  the  action  are  the  plaintiff  here  and  the  Patterson  heirs. 
The  Marine  National  Bank  was  the  depository  of  this  money 
nk  did  not  pay  it  over  to  the  Patterson  heirs  without 
>tection.     They  received  a  bond  of  indemnity  from 
;on  heirs,  and  of  course  those  heirs  must  stand  back 
:,  and  the  bank  cannot  defend  except  on  the  ground 
atterson  heirs  were  entitled  to  this  money ;]  *  that 
r  money.     I  may  make  this  remark  further:  that 
)uld  not  defend  simply  on  the  ground  that  the  plaint- 
agent  of  the  Patterson  heirs,  and  that  he  owed  them 
d  account ;  neither  could  the  plaintiff  defend  against 
>f  the  Patterson  heirs,  on  the  ground  that  he  had 
IS  against  these  heirs.     If  this  was  the  money  of  the 
sited  in  the  bank  in  pursuance  of  an  arrangement 
m  and  the  Patterson  heirs,  then  they  are  entitled  to 
,  unless  he  can  show  that  he  settled  with  them  and 
re  not  entitled  to  it. 
He  cannot  say  that  they  owe  me  for  something  else,  and 
therefore  they  are  not  entitled  to  this  money,  if  it  was  deposited 
there  as  their  money ;  neither  can  they  claim  it  if  he  had  set- 
tled with  them  entirely  his  agency  account.     But  there  haa 
been  no  settlement  according  to  the  evidence  in  this  case,  be- 
tween him  and  his  principals.     The  question  then  is,  and  I  re- 
peat it,  so  that  you  may  not  misunderstand  the  issue.  Was 
this  money  deposited  in  that  bank  in  pursuance  of  an  arrange- 
ment between  Mr.  Patterson  and  the  Patterson  heirs,  that  the 
account  should  be  kept  in  the  bank  in  that  form?    If  such 
was  the  arrangement  and  the  deposit  made  in  pursuance  of  it, 
then  the  plaintiff  cannot  recover  in  either  of  these  actions.  .  .  . 
You  have  to  look  at  all  the  evidence  in  the  case  that  will 
throw  any  light  upon  the   question  you  are  to  pass  upon, 
whether  this  was  the  arrangement  between  the  Patterson  heirs 
and  Mr.  Patterson.     Now,  in  the  first  place  as  bearing  upon  it» 
is  the  fact  that  this  bank  book  is  to  T.  H.  B.  Patterson,  agent; 
that  implies  that  it  is  not  his  own  money  that  he  deposits. 
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The  implication  from  the  book  itself  is,  that  this  money  which 

he  received  as  agent  was  for  some  other  person  or  persons.     It 

does  not  necessarily  imply  that  he  was  the  agen 

son  heirs  at  all ;  it  does  not  say  who  he  was  age 

fair  implication  is,  that  it  was  not  his  persons 

there  was  such  an  arrangement  and  Mr.  Patters 

account  as  agent  for  them,  it  would  be  his  dut 

agent  for  them ;  to  deposit  no  moneys  on  this  i 

what  was  the  money  of  the  principals,  or  on 

agent  for  them.     If  he  opened  this  account  as  a 

ance  of  such  an  arrangement  as  the  Patterson 

repeat  that  it  was  his  duty  to  keep  it  exclusiv 

count,  and  not  to  mix  with  it  either  his  own  p( 

or  money  as  trustee  under  the  Orphans'  Court 

and  the  presumption  would  be,  if  it  was  opene 

that  all  of  this  money  belonged  to  his  principal 

it  was  an  account  of  his  agency 

A  great  deal  of  testimony  was  introduced  to  sh 
many  of  these  deposits  were  not  on  account 
That  would  be  of  some  importance,  if  there  w 
ment  of  the  kind  I  have  mentioned,  between  pli 
heirs,  but  if  there  was  such  an  arrangement  the 
that  all  of  this  money  was  put  there  at  the  time 
as  for  the  Patterson  heirs.  Mr.  Patterson  mi3 
cording  to  his  own  testimony,  some  of  his  own  n 
of  the  money  of  the  trustee  account.  If  there  y 
rangement,  that  mixture  was  improper ;  he  oug 
mixed  up  his  own  money  or  any  other  money  \vi 
ing  on  this,  I  do  nob  know  that  Mr.  Patterson  sj 
money  he  received  as  agent  was  deposited  in  th 
ably  some  of  it  was  used  for  other  purposes,  or 
where 

Sometime  during  the  summer  of  1887,  after  tl 
ceased  to  be  agent,  he  made  out  a  statement  thf 
dence  here,  although  not  purporting  to  be  a  finj 
settlement,  of  his  account  as  agent ;  and,  accor 
ures  there  given,  there  would  seem  to  be  in  hi 
neighborhood  of  $2,000  as  agent,  not  deductin 
would  be  his  commissions,  and,  of  course,  the  a 
any  proper  corrections  or  omissions  in  the  way  o 


Digitized  by  LjOOQIC 


426  WESTERN  DISTRICT,  1889. 

Charge  of  Court  below. 

ment  of  the  account.     Allowing  his  commissions  on  that  amount, 
there  would  be  fetill  due  to  these  heirs  a  considerable  sum,  per- 
haps equal  to,  or  greater,  than  the  amount  in  bank.     But  that 
settlement  of  Mr.  Patterson  is  not  conclusive  against  him.     In 
a  final  settlement   he  can  make  any  additional   charges  that 
would  be  proper ;  but  in  the  absence  of  any  such  statement,  this 
ividence  to  go  to  the  jury.     However,  as  I  have  said, 
3rson  heirs  could  not  claim  this  money  simply  because 
tiff  owed  them  as  agent ;  it  is  only  on  the  ground  that 
jy  was  deposited  in  pursuance  of  the  aiTangement  I 
ted,  to  be  kept  there  as  an  agency  account,  and  if  so 
1,  and  he  ceased  to  be  their  agent  long  before  he  drew 
k,  and  the  check  was  not  drawn  on  account  of  his  agency 
en  I  say  the  Patterson  heirs  could  claim  the  fund,  un- 
Patterson  could  show  that  he  had  settled  with  them, 
it  was  not  coming  to  them. 

b  aspect  of  the  case  I  do  not  think  it  is  material  whether 
the  moneys  in  this  account  belonged  to  the  plaintiff 
y  or  some  of  it  moneys  that  he  received  from  his  trustee 
If  he  agreed  to  keep  this  agency  account  separate, 
and  to  deposit  it  in  that  bank  separate,  it  was  his  duty  so  to  do, 
and  if  he  mixed  any  other  moneys  with  it  he  acted  improperly, 
and  until  he  finally  settled  with  the  Patterson  heirs  they  could 
claim  the  money  and  claim  the  whole  of  it.     In  that  aspect  of 
the  case  it  is  not  material  to  bother  much  with  his  trustee  ac- 
count in  the  Orphans'  Court. 

In  the  case  at  No.  508  January  Term  1888,  the  plaintiff  re- 
quests the  court  to  charge  the  jury  [inter  alia]  : 

5.  That  the  bank  paid  out  the  money  in  question  at  its  peril 
and  the  burden  of  proof  rests  upon  it  to  satisfy  the  juiy  by  clear 
and  satisfactory  evidence,  not  only  that  the  money  in  question 
does  not  belong  to  the  plaintiff,  but  also  that  it  did  belong  to 
the  parties  to  whom  the  bank  paid  it. 

Answer:  Affirmed.^ 

6.  That  if  the  jury  find  that  the  account  in  suit  was  not  in 
fact  opened  as  an  account  of  T.  H.  Baird  Patterson  as  agent  for 
Joseph  N.  Patterson,  Thos.  H.  Patterson  and  Mrs.  Hazeltine, 
but  was  opened  solely  for  his  own  purposes  and  conveniences ; 
and  that  it  included  deposits  of  his  individual  funds,  and  funds 
as  trustee  under  appointment  of  the  Orphans'  Court,  and  the 
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hank  knew  that  it  included  such  items,  then  the 
It  included  rents  collected  by  him  for  said  claimj 
justify  the  bank  in  recognizing  them  as  the  own 
ance  and  paying  it  over  to  them. 

Answer:  Affirmed.* 

Counsel  for  defendant  respectfully  ask  the  c 
the  jury : 

1.  That  if  the  jury  find  that  the  agency  accoi] 
by  plaintiff  as  the  agent  of  Joseph  N.  Patterson, 
terson  and  C.  F.  and  E.  H.  Hazeltine,  in  pursu 
rangement  between  plaintiff  and  his  said  princi 
said  account  was  to  be  used  for  moneys  derived  f] 
properties,  and  the  defendant  knew  this,  then  d 
right  to  presume  that  whatever  moneys  might 
said  account  by  plaintiff  belonged  to  his  said 
after;  notification  not  to  pay  it  to  plaintiff  by  said 
fendant  had  no  right  to  do  so,  and  therefore  th 
be  for  defendant. 

Answer:  Affirmed,  provided  the  jury  also  fin 
the  date  of  the  check  of  December  29, 1887,  pla 
removed  or  ceased  to  be  agent,  had  not  settled 
agent  with  his  principals,  and  that  said  check  v 
purpose  connected  with  his  said  agency.^ 

In  the  second  case,  which  is  for  damages  for  n 
check,  the  plaintiff's  counsel  requests  the  court 

1.  That  if,  under  the  instructions  of  the  cour 
No.  608  January  Term  1888,  they  find  that  the 
titled  to  recover  the  amount  there  sued  for,  th( 
in  this  case  is  entitled  to  recover  substantial  dai 

Answer:  Affirmed.* 

2.  That  the  jury  in  addition  to  substantial  dj 
sess  in  favor  of  the  plaintiff  punitive  damage 
under  all  the  circumstances  of  the  case,  that  the 
necessarily  and  unreasonably  acted  in  disregar 
of  the  plaintiff  and  with  partiality  against  him. 

Answer:  Affirmed.^ 

The  defendant's  counsel  requests  the  court  U 

1.  That  the  mere  loss  of  credit  by  the  plaintiff 

for  damages,  unless  it  be  immediately  connected 

gible  pecuniary  loss  of  which  it  was  the  cause : 

phey,  15  Pa.  488. 
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Refused.® 

being  no  evidence  of  such  tangible  pecuniary  loss 
,  the  plaintiff  cannot  recover. 

Refused.* 

all  the  evidence  in  the  case  the  verdict  of  the  jury 
:)r  the  defendant. 

Refused.® 

lets  of  the  jury  were  in  favor  of  the  plaintiff,  in 
$1,404.55,  and  in  No.  509,  for  f  300.  Motions  of  the 
or  a  new  trial  were  overruled,  and  judgments  were 
the  verdicts,  whereupon  the  defendant  took  these 

ppeal  at  No.  148,  the  appellant  specified  that  the 

ihe  answers  to  plaintiff's  points.*^  * 
answer  to  defendant's  point.* 
ihe  parts  of  the  charge  embraced  in  [  ]  *  * 
ising  the  defendant  the  closing  address  to  the  jury.® 
emitting  the  case  to  the  jury. 
Imitting  the  plaintiff's  offer.® 
peal  at  No.  149,  the  appellant  assigned  for  error: 
J  answers  to  plaintiffs'  points.*  ^ 
^fusal  of  defendant's  points.®  *  * 
J  parts  of  the  charge  embraced  in  [  ]  *  * 
3fusal  to  the  defendant  of  the  closing  address  to  the 


^hoyer^  Jr.  (with  him  Mr,  S.  B.  Schoyer)^  for  the 

3  one  deposits  money  in  a  bank  as  "agents"  it  prima 
js  to  his  principal :  Bank  of  Northern  Liberties  v. 
*a.  536.  The  bank  has  no  right  to  pay  it  out  to  the 
•  notice  from  his  principal  not  to  do  so :  F.  &  M.  N. 
ng,  57  Pa.  202 ;  Frazier  v.  Erie  Bank,  8  W.  &  S. 
11  be  liable  if  it  permits  the  agent  to  divert  the  money 

h  specification  of  error  did  not  show  an  exception  taken  to  the 
court  therein  complained  of,  nor  the  nature  of  the  testimony 
luance  of  the  offer  which  the  court  admitted. 
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to  purposes  not  connected  with  the  agency  accoi] 
his  principal:  2  Hilliard  on  Torts,  358,  359 ;  Bod( 
kins,  13  Eng.  L.  &  E.  222;  Bank  of  Northen 
Jones,  supra.  Where  money  is  deposited  by  on( 
and  payment  is  stopped  by  the  principal,  the  bu 
agent,  in  a  suit  against  the  bank,  to  prove  that 
longs  to  him,  and  not  to  his  principal :  Bank  v. 
Arnold  v.  Macungie  S.  Bank,  71  Pa.  290.  Wh 
mixes  his  own  money  with  that  of  his  principal, 
a  right  to  reclaim  his  own  out  of  the  admix tur( 
Bank  v.  King,  supra. 

2.  Under  the  authorities  cited,  when  the  plainti 
account  as  agent,  the  contract  of  the  bank  was, 
deal  with  him  in  the  capacity  of  agent  alone,  an<3 
or  in  any  other  capacity.  Knowing  at  the  time 
fact  agent  for  these  very  principals,  that  a  larg 
deposits  made  by  him  in  the  account  consisted  oi 
he  had  collected  as  agent  and  which  were  so  desij 
and  that  the  remainder  of  the  deposits  were  not 
for  anybody  else,  the  bank  had  a  right  to  assume  1 
deposited  in  the  account  belonged  to  the  parties 
was  agent,  and,  after  notification  from  them,  it  1: 
pay  the  same  to  the  plaintiff,  especially  as  it  '. 
check  he  drew  was  for  a  purpose  totally  foreign 
account. 

3.  That  the  plaintiff  depa^^ited  other  than  ag( 
this  account,  can  make  no  difference  as  betweer 
bank.  It  had  a  right  to  presume  that  any  such 
posited  to  make  good  some  deficiency,  and  right! 
there.  It  had  nothing  to  do  with  the  state  of  acc< 
him  and  his  principals,  and  in  the  absence  of  a 
tween  them  could  not  say  how  much  belonged  t( 
not  matter  whether  the  account  was  kept  in  j 
previous  arrangement  or  not.  The  plaintiff  car 
if,  after  a  settlement  with  his  principals,  he  can 
is  entitled  to  this  balance.  In  the  second  case, 
that  the  mere  loss  of  credit  is  not  a  ground  for  di 
it  be  connected  with  some  tangible  pecuniary  1< 
was  the  cause :  Eckel  v.  Murphey,  15  Pa.  488 ;  \ 
evidence  of  this. 
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Mr,  J.  S,  FeryuHon^  for  the  appellee: 

1.  Conceding  that  in  proper  circumstances,  where  one  de- 
posits money  in  bank  with  the  addition  of  the  word  "  agent " 
to  his  name,  it  belongs,  prima  facie  to  his  principal,  yet  when 
the  account,  as  in  this  case,  does  not  disclose  who  the  principal 
is,  the  deposit  does  not  become  prima  facie  the  prey  of  any  one 
who  may  choose  to  lay  claim  to  it.  On  grounds  of  public  policy, 
a  bank  that  has  received  money  from  a  depositor  is  estopped 
from  alleging  tliat  it  belongs  to  some  one  else :  First  N.  Bank  v. 
Mason,  95  Pa.  118 ;  Citizens  N.  Bank  v.  Alexander,  120  Pa.  476. 
We  maintained  on  the  trial,  and  Still  think,  that  the  bank,  upon 
receiving  the  notice  from  the  Patterson  heirs,  ought  to  liave 
notified  the  plaintiff,  and  if  he  refused  to  recognize  the  claim 
set  up,  then,  to  have  interpleaded  the  parties,  and  not  having 
done  so,  no  defence  was  open  to  it.  But  at  least  the  burden 
was  on  it  to  show  that  its  payment  was  to  the  proper  parties. 
The  case  is  entirely  unlike  Bank  v.  Jones,  42  Pa.  686,  and  Ar- 
nold v.  Bank,  71  Pa.  290,  cited  for  the  defendant. 

2.  If,  as  the  jury  found,  the  account  was  not  opened  by  the 

ff  as  agent  of  the  Patterson  heirs,  but  for  his  own  pur- 
ind  convenience,  these  heirs  at  most  could  claim  no  more 
of  the  balance  than  they  could  show  belonged  to  them.  The 
bank  could  not  summarily  pay  over  the  entire  balance,  and  then 
say  it  was  justified  in  so  doing  because  some  rents  had  entered 
into  it.  As  all  the  facts  referred  to  in  the  proviso  to  the  afiBrm- 
ance  of  the  defendant's  point  in  the  first  case,  were  undisputed, 
the  point  was  to  all  intents  and  purposes  aflSrmed  unqualifiedly. 
Every  fact  mentioned  in  the  part  of  the  charge  set  out  in  the 
fifth  assignment  was  proved  by  the  defendant's  own  evidence. 
With  regard  to  the  order  of  the  addresses  to  the  jury,  it  is  suf- 
ficient to  refer  to  Blume  v.  Hartman,  115  Pa.  82.  This  was  a 
matter  in  the  discretion  of  the  court  below.  The  offer  of  evi- 
dence, the  admission  of  which  is  complained  of,  had  a  bearing 
upon  the  issue  as  presented  by  the  defendant;  the  evidence 
disproved  the  theory  of  the  defendant,  and  further  showed  that 
there  was  no  money  in  the  account  that  in  any  way  belonged  to 
the  Patterson  heirs. 

3.  In  the  second  case,  the  circumstances  would  have  war- 
ranted a  verdict  for  exemplary  damages.  The  action  of  the 
bank  was  a  deliberate  wanton  outrage,  but  we  regard  the  ver- 
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diet  as  simply  one  for  compensation.  Substantial 
recovei-able  against  a  banker  for  dishonoring  a  che 
has  funds  to  meet:  RoUin  v.  Steward,  14  C.  B 
drawer  may  maintain  an  action  of  tort  for  the  ref 
ment,  although  he  has  not  thereby  sustained  any 
ages :  Marzetti  v.  Williams,  1  B.  &  A.  415.  It  cj 
possible  that  a  depositor's  check  can  be  wrongfully 
ment  without  some  impeachment  of  his  credit,  wh 
in  fact,  an  actual  injury,  though  he  cannot,  from  t 
the  case,  furnish  independent,  distinct  proof  therei 
damages  are  recoverable  against  a  banker  for  dishon 
when  in  funds ;  proof  of  special  damage  is  not  essei 
all  V.  Third  N.  Bank,  15  W.  N.  174. 

No.  148. 
Openion,  Mr.  Chief  Justice  Paxson  : 
The  money  in  controversy  was  deposited  in  th 
bank  by  the  plaintiff,  as  "  agent."  There  was  n 
the  face  of  the  deposit  to  show  for  whom  he  waj 
Citizens  N.  Bank  v.  Alexander,  120  Pa.  476,  the 
made  by  "  W.  J.  Alexander,  deputy  treasurer,"  « 
that  "  the  most  effect  that  could  be  claimed  fo] 
'  deputy  treasurer '  was  an  acknowledgment  by  AL 
he  held  the  money  for  some  one  else,  and,  the  othe 
being  designated,  as  between  the  bank  and  Al 
money  belonged  to  Alexander."  This  followed 
ruling  in  First  N.  Bank  v.  Mason,  95  Pa.  113,  \^ 
said :  "  It  is  clearly  against  public  policy  to  permit 
has  received  money  from  a  depositor,  credited  hi: 
upon  its  books,  and  thereby  entered  into  an  impl 
to  honor  his  check,  to  allege  that  the  money  deposii 
to  some  one  else.  This  may  be  done  by  an  attach 
or  by  the  true  owner  of  the  fund,  but  the  bank  is 
its  own  act." 

In  the  case  in  hand,  the  money  was  claimed  by  Jo 
terson  and  others,  who  alleged  that  the  plaintiff  was 
that  he  had  opened  this  account  as  "  agent,"  in  ] 
an  arrangement  or  agreement  between  the  plaintif 
selves;  that  this  arrangement  was  known  to  th 
bank,  and  that  they  had  given  the  latter  notice  n 
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plaintiff's  check.  The  existence  of  this  arrangement,  and  the 
true  ownership  of  the  money,  were  among  the  controverted 
questions  in  the  case,  and  the  jury  have  found  them  both 
against  the  defendant.  It  further  appears  that  the  bank  not 
only  refused  to  honor  plaintiffs  check,  but  also  paid  the  money 
out  to  the  claimants  upon  the  fund.  It  is  to  be  presumed  that 
it  was  indemnified  for  so  unusual  a  proceeding. 

A  number  of  errors  have  been  assigned  to  the  charge  of  the 
court,  and  the  answers  to  points,  but  they  are  all  without  merit. 
It  requires  neither  argument  nor  authority  to  show  that  when 
a  bank  refuses  the  check  of  its  depositor,  drawn  against  funds, 
and  pays  the  money  over  to  a  third  party,  it  does  so  at  its  peril, 
and  must  assume  tJie  burden  of  proof  to  show  "not  only  that 
the  money  in  question  did  not  belong  to  the  plaintiff,  but  also 
that  it  did  belong  to  the  parties  to  whom  the  bank  paid  it : " 
See  first  assignment.  In  the  answers  to  points,  and  the  por- 
tions of  charge  embraced  in  the  second,  third,  fourth,  and  fifth 
assignments,  the  learned  judge  fairly  submitted  to  the  jury  the 
question  of  the  ownership  of  the  money.  This  certainly  was 
all  the  defendant  could  claim.  The  sixth  and  seventh  assign- 
ments are  void  of  merit.  The  last  assignment  does  not  conform 
to  the  rule  of  court,  and  will  not  be  discussed  further  than  to 
say  that  by  the  introduction  of  the  evidence  referred  to  the 
plaintiff  assumed  the  burden  of  showing  that  the  money  in 
bank  did  not  belong  to  the  parties  claiming  it,  which  he  need 
not  have  done. 

Judgment  affirmed. 

No.  149. 

Opinion,  Mb.  Chief  Justice  Paxson  : 

This  case  is  an  outgrowth  of  Patterson  v.  Marine  N.  Bank, 
just  decided.  When  the  defendant  bank  refused  to  honor  the 
plaintiff's  check,  he  brought  suit  against  it  for  such  refusal,  re- 
sulting in  a  verdict  in  his  favor  for  $300.  It  follows  logically, 
that  if  the  bank  refused  to  honor  plaintiff's  check  without  le- 
gal cause,  he  is  entitled  to  recover  damages  for  such  refusal 
The  question  of  the  damages  is  the  only  one  we  need  refer  to. 

The  learned  judge  charged  the  jury  in  answer  to  plaintiff's 
points,  that  the  plaintiff  was  entitled  to  recover  substantial 
damages,  and  that  they  might  find  punitive  damages,  "  if. 
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under  all  the  circumstances  of  the  case,  the  defendant  un- 
necessarily and  unreasonably  acted  in  disregard  of  the  riglits 
of  the  plaintiff,  and  with  partiality  against  him.*''  On  the 
other  hand,  the  defendant  prayed  for  the  instruction  "  that  the 
mere  loss  of  credit  by  the  plaintiff  is  not  a  ground  for  damages, 
unless  it  be  immediately  connected  with  some  tangible  pecuni- 
ary loss  of  which  it  was  the  cause  ; "  and  Eckel  v.  Murphey,  15 
Pa.  488,  was  cited  in  support  of  this  view.  The  court  declined 
to  so  charge,  and  we  think  very  properly. 

Eckel  V.  Murphey  has  no  application.  That  was  a  suit 
brouglit  upon  a  promissory  note,  and  the  defence  set  up  was 
that  it  was  given  in  pursuance  of  a  contract  for  the  sale  of  all 
plaintiff's  red  ash  coal  mined  that  season  at  Fremont ;  that  the 
plaintiff  had  violated  the  said  contract  in  not  delivering  the 
coal  in  good  order,  and  had  refused  to  deliver  all  the  coal  he 
had  agreed  to  deliver,  by  means  of  which  the  defendant  suffered 
more  damage  than  the  amount  of  said  note.  In  such  case,  this 
court  very*  properly  held  that  "  the  mere  loss  of  credit  by  the 
drawer  on  account  of  such  failure  of  performance  is  not  a 
ground  of  defence,  unless  it  be  immediately  connected  with 
some  tangible  pecuniary  loss  of  which  it  was  the  cause."  This 
language  was  quoted  in  the  defendant's  point  referred  to,  and, 
whUe  it  is  perfectly  good  law,  it  has  no  application  to  the  case 
we  are  considering. 

A  bank  is  an  institution  of  a  quasi  public  character.  It  is 
chartered  by  the  government  for  the  purpose,  inter  alia,  of 
holding  and  safely  keeping  the  moneys  of  individuals  and  cor- 
porations. It  receives  such  moneys  upon  an  implied  contract 
to  pay  the  depositors'  checks  upon  demand.  Individual  and 
corporate  business  could  hardly  exist  for  a  day  without  bank- 
ing facilities.  At  the  same  time,  the  business  of  the  commu- 
nity would  be  at  the  mercy  of  banks  if  they  could  at  their 
pleasure  refuse  to  honor  their  depositors'  checks,  and  then 
claim  that  such  action  was  the  mere  breach  of  an  ordinary  con- 
tract for  which  only  nominal  damages  could  be  recovered,  un- 
less special  damages  were  proved.  There  is  something  more 
than  a  breach  of  contract  in  such  cases ;  there  is  a  question  of 
public  policy  involved,  as  was  said  in  First  N.  Bank  v.  Mason, 
95  Pa.  113 ;  and  a  breach  of  the  implied  contract  between  the 
bank  and  its  depositor  entitles  the  latter  to  recover  substantial 
Vol.  cxxx — 28 
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damages.     In  this  case  the  jury  do  not  appear  to  have  given 
more ;  they  evidently  did  not  award  punitive  damages. 

Judgment  affirmed. 


J.  M.  BOWELL  V.  J.  W.  GOULD  ET  AL. 

APPEAL  BY  DEPENDANTS  PROM  THE  COURT  OF  COMMON 
PLEAS  NO.  1  OP  ALLEGHENY  COUNTY. 

Argued  November  1, 1880— Decided  November  11,  1889. 

Where  one  of  two  defendants  in  a  judgment  obtained  before  a  justice  of 
the  peace,  has  appeared,  pleaded  and  engaged  in  the  trial  of  an  appeal 
therefrom,  in  the  Court  of  Common  Pleas,  it  is  then  too  late  for  him  to 
allege  a  want  of  jurisdiction,  in  that  he  had  never  been  served  with 
process  in  the  suit  before  the  justice. 

i 
Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  157  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  236 
January  Term  1883,  C.  P.  No.  1. 

On  November  9,  1882,  the  defendants  entered  an  appeal 
iroia  the  judgment  of  a  justice  of  the  peace  for  $298,  in  favor 
of  the  plaintiff  in  an  action  by  J.  M.  Bowell  against  Joseph 
W.  Gould  and  Joseph  Short,  partners  as  the  Machine  Saw- 
mill Co.  The  transcript  filed  showed  a  return  of  service  of 
the  writ  by  a  constable  as  follows :  "  Served  a  true  copy  of 
original  summons  on  Joseph  Short,  one  of  the  defendants,  per- 
sonally, he  also  accepting  service  for  his  partner,  at  the  same 
time  producing  the  original  and  informing  him  of  the  contents 
thereof." 

On  December  28, 1887,  the  plaintiff  filed  an  affidavit  of  claim 
and  narr.  On  January  28, 1888,  upon  the  affidavit  of  J.  W. 
Gould,  setting  forth  that  he  had  never  been  served  with  the 
summons  in  the  suit  before  the  justice,  had  never  authorized 
any  one  to  accept  service  for  him,  and  had  no  knowledge  of  the 
suit  brought,  nor  of  the  appeal  being  entered,  nor  of  any  pro- 
ceedings whatever,  until  the  service  of  the  plaintiff's  affidavit 
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of  claim  upon  him  on  January  21, 1888,  a  rule  was  granted  to 
show  cause  why  all  the  proceedings  should  not  be  set  aside  as 
to  said  Gould.  This  rule  on  February  16th  was  discharged, 
and  the  defendants'  motion  refused.* 

On  February  20, 1888,  J.  W.  Gould  filed  an  affidavit  of  de- 
fence, and  on  September  29th,  the  plea  of  non-assumpsit  and 
the  statute  of  limitations. 

The  case  was  called  for  trial  on  December  14, 1888,  when  the 
jury  were  sworn  as  to  both  defendants,  although  there  was  no 
appearance  or  plea  by  Short.*  The  same  day  the  plaintifif  filed 
an  amended  narr  declaring  upon  an  account  for  lumber  amount- 
ing to  1298,  as  of  October  24, 1882. 

At  the  close  of  the  testimony,  the  court  Magbb,  J.,  submitted 
the  case  to  the  jury,  and  answered  certain  points  presented  by 
the  defendant  as  follows : 

1.  That,  it  appearing  by  the  declaration  that  the  plaintiff's  de- 
mand is  for  a  raft  of  oak  timber  taken  and  used  by  the  defend- 
ants, on  November  1, 1880,  of  the  value  of  $338,  and  that  the 
plaintiff's  proof  of  his  demand  is  for  2,600  feet  of  oak  timber, 
at  13  cents  per  foot,  less  $40  for  logs  sold  by  him  to  Wenzel  & 
Bailey,  and  it  not  appearing,  either  in  the  transcript  or  proofs, 
that  the  plaintiff  expressly  waived  his  right  to  interest  before 
the  alderman,  the  plaintiff's  demand  exceeded  the  jurisdiction 
of  the  alderman,  and  the  verdict  should  be  for  the  defendants. 

Answer :  This  point  is  refused.* 

4.  That  the  summons  issued  by  the  alderman  not  having  been 
served  upon  Gould,  and  it  appearing  by  the  record  that  no  no- 
tice of  the  pendency  of  the  action  was  served  upon  him  until  Jan- 
uary 21, 1888,  the  statute  of  limitations  bars  a  recovery  against 
him. 

Answer :  This  point  is  refused.* 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
1324.69.  On  December  22, 1888,  a  rule  for  a  new  trial  and  in 
arrest  of  judgment  was  granted,  the  following  reasons  being 
filed :  "  1.  Swearing  the  jury  as  against  Joseph  Short,  who  had 
not  appeared  or  pleaded.  2.  The  court  had  no  jurisdiction  of 
the  cause  of  action.  3.  The  verdict  exceeds  the  damages  laid 
in  the  declaration.  4.  The  defendant  Gould  was  not  served 
with  process,  was  not  in  court,  and  no  judgment  can  be  entered 
against  him." 
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j  Gn  February  23,  1889,  by  leave,  of  court  the  plaintiff  filed  an 
arr  in  the  common  counts  for  $298,  averring  damages 
On  June  2l8t,  another  amended  narr  was  filed  laying 
3s  in  $298,  and  the  same  day,  the  court,  Magee,  J., 
the  rule  granted  and  directed  judgment  to  be  entered 
lict.8 

it  having  been  entered,  the  defendants  ijook  this  ap- 
:ying  that  the  court  erred : 
•using  the  defendants'  motion.* 
earing  the  jury  as  against  Joseph  Sliort.* 
tering  judgment  against  defendants  generally.^ 
the  refusal  of  defendants'  points.*  * 

I  Bird  Duff  (with  him  Mr,  L.  B.  2>.  Reese)^  for  the 

e  first  specification  of  error,  counsel  cited :  Bitzer  v. 
T.  &  S.  340 ;  1  T.  &  H.  Pr.,  §  431 ;  Pantall  v.  Dickey, 
1.  Upon  the  second  and  third  specifications :  Don- 
aham,  77  Pa.  274 ;  Corcoran  v.  Trich,  20  W.  N.  872. 
fourth  specification :  Collins  v.  Collins,  37  Pa.  387 ; 
Ihrich,  1  W.  &  S.  69;  Evans  v.  HaU,  45  Pa.  235; 
5st.,  28  Pa.  262. 

L  Oraiff  (with  him  Mr.  R.  B.  Parhiv^on)^  for  the 

cited:  Sections  4,  5,  act  of  March  20, 1810,  6  Sm. 

1,  act  of  March  14, 1872,  P.  L.  25 ;  Sloan  v.  McKins- 
120 ;  Jones  v.  Canal  Co.,  10  Phila.  670 ;  Lycoming 
V.  Storrs,  97  Pa.  354 ;  Sauerman  v.  Weckerly,  17  S. 

;  Greenawalt  v.  Shannon,  8  Pa.  465;  Hoffman   v. 

1  Pa.  280;  Collins  v.  Collins,  37  Pa.  387;  McClurg 
v.  Fryer,  16  Pa.  293. 

Per  Curiam: 

This  case  was  brought  into  the  court  below  by  an  appeal  from 
the  judgment  of  a  justice  of  the  peace.  The  defendants  now 
assign  for  error  that  the  court  refused  to  set  aside  all  proceed- 
ings as  to  defendant  Joseph  W.  Gould,  and  to  strike  his  name 
from  the  record.  The  principal  ground  of  this  objection  appears 
to  be  that  Gould  was  not  served  with  the  summons  in  the  pro- 
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ceeding  before  the  justice.  An  inspection  of  the  transcript  of 
the  latter  shows  the  following  return  by  the  constable :  "  Served 
a  true  copy  of  original  summons  on  Joseph  Short,  one  of  the 
defendants,  personally,  he  also  accepting  service  for  his  partner, 
at  the  same  time  producing  the  original  and  informing  him  of 
the  contents  thereof."  It  will  thus  be  seen  that  a  proper  ser- 
vice was  made  upon  Short,  and  that  the  latter  accepted  service 
for  his  partner,  Gould.^  We  need  not  discuss  the  question  how 
far  this  acceptance  of  service  by  his  partner  bound  Gould. 

The  transcript  shows  an  appeal  by  the  defendants,  which,  up- 
on its  face,  is  an  appeal  by  both.  The  appeal  was  filed  in  the 
Common  Pleas  in  1883.  No  further  action  appears  to  have  been 
taken  until  December  28, 1887,  when  an  affidavit  of  claim  and 
a  declaration  were  filed.  Gould  then  came  in  and  made  an  ap- 
plication to  have  all  proceedings  against  him  set  aside.  This 
motion  was  refused.  He  then  filed  an  affidavit  of  defence,  and 
a  plea.  Subsequently,  the  case  was  set  down  for  trial,  the  jury 
was  sworn  as  to  both  defendants,  and  a  verdict  rendered  for  the 
plaintiffs.  All  this  we  gather  fi'om  the  record.  It  further  ap- 
pears from  the  opinion  of  the  court  below,  and  we  do  not  un- 
derstand it  to  be  denied,  that  Gould  was  personally  present  at 
the  trial,  and  was  examined  as  a  witness.  Under  such  circum- 
stances we  cannot  say  the  court  erred  in  refusing  to  set  aside 
the  proceedings  against  him.  The  record  shows  tiiat  he  was  in 
court  by  the  appeal.  If  the  transcript  of  the  alderman  was  er- 
roneous in  stating  that  the  appeal  was  by  the  defendants,  he 
should  have  taken  a  certiorari  to  that  judgment  as  soon  as  the 
fact  became  known  to  him.  It  is  too  late  to  make  that  objec- 
tion after  the  trial  of  the  appeal  in  the  court  below,  and  after 
his  having  participated  in  that  trial.  It  follows  that  the  statute 
of  limitations  was  not  a  bar  to  the  claim  against  him. 

It  is  sufficient  to  say,  in  answer  to  the  fourth  specification, 
that  neither  the  claim  nor  the  judgment  exceeded  the  jurisdic- 
tion of  the  justice. 

Judgment  affirmed. 
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3ARB0N  CO.  V.  PHILADELPHIA  CO. 

DEFENDANT  FROM  THE  COURT  OF  OOMMOK 
SAS  NO.  2  OP  ALLBGEUINY  COUNTY. 

November  1,  1889— Decided  November  11, 1889. 

phia  Co.,  a  natural  gas  company,  defendant,  acquired  the 
les  of  the  Penna.  N.  Gas  Co.,  assuming  all  the  then  ex- 
for  gas  of  the  Penna.  N.  Gras  Co.,  **  to  the  extent  that 
>e  supplied  from  the  property  and  lines "  of  the  latter 
i  that  date  existing,  but  to  no  other  or  greater  extent.^ 
existing  contracts  was  one  with  the  plaintiff,  a  manufac- 
',  whose  works  were  then  at  a  distance  of  250  feet  from 
of  the  Penna.  N.  Gas  Co.,  requiring  for  performance  tiie 
rice  line  of  that  length  and  2i  inches  in  diameter. 
he  contract  between  the  two  gas  companies  must  be  con- 
that  where  supply  connections  can  be  made  at  reasonable 
Dces  from  the  main  supply  pipes,  as  they  existed  at  the 
lant  was  bound  to  perform  the  other  company^s  contracts, 
directly  to  the  plaintiff  for  its  failure  to  perform  the  con- 

BON,  C.  J.,  Stbrbbtt,  Green,  Clark,  WilL- 
lUM  and  Mitchell,  JJ. 

3ber  Term  1889,  Sup.  Ct. ;  court  below,  No.  813 
1889,  C.  P.  No.  2. 

er  13, 1888,  a  summons  in  assumpsit  was  served 
>y  the  Pittsburgh  Carbon  Company  against  the 
ompany.     Issue. 

on  May  8,  1889,  the  plaintifiE  put  in  evidence  a 

he  Pennsylvania  N.  Gas  Co.,  whereby  the  latter 

ly  to  plaintiff  natural  gas  for  fuel  from  June  1, 

,  1888,  for  a  certain  consideration  therein  named ; 

also,  a  contract  between  the  Pennsylvania  N.  Gas  Co.  and  the 

Philadelphia  Co.,  whereby  the  former  company  demised  to  the 

latter  all  its  property,  gas  wells,  pipe-lines  and  appurtenances, 

in  consideration  of  which  the  Philadelphia  Co.  covenanted  "to 

use,  manage,  maintain  and  operate  the  said  property  and  lines 

in  the  same  manner,  as  fully,  and  to  the  same  extent  as  party 

of  the  first  part  is  or  may  in  law  be  bound  to  do; "  and  further: 
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"  And  it  is  further  hereby  agreed  that  upon  the  execution 
hereof  the  said  party  of  the  first  part  shall  turn  over  to  the 
said  party  of  the  second  part,  and  the  said  party  of  the  second 
part  shall  assume,  all  the  then  existing  contracts  for  gas  to  be 
supplied  by  the  party  of  the  first  part  to  its  customers,  to  the 
extent  that  the  same  can  be  supplied  from  the  property  and 
lines  of  the  said  party  of  the  first  part  as  at  that  date  existing, 
but  to  no  other  or  greater  extent." 

The  plaintifiE  then  showed  that  at  the  time  the  contract  be- 
tween the  Pennsylvania  N.  Gas  Co.  and  the  Philadelphia  Co. 
was  executed,  the  latter  company  had  its  line  laid  on  Smallman 
street,  at  a  point  within  two  hundred  and  fifty  feet  of  the  works 
of  the  plaintiff  company ;  that  that  distance  was  but  a  reason- 
able and  ordinary  distance  at  which  supplies  of  gas  were  fur- 
nished to  manufacturing  companies,  but  that  the  defendant 
company  had  refused  to  make  the  necessary  connections  and  to 
supply  the  fuel. 

At  the  close  of  the  testimony  upon  both  sides  the  court, 
EwiNG,  P.  J.,  charged  the  jury,  inter  alia : 

[Taking  the  scope  of  the  agreement  between  the  two  com- 
panies ;  taking  into  consideration  the  fact  that  they  were 
chartered  companies,  having  public  duties  to  perform,  and  the 
uncontradicted  testimony  as  to  the  situation  here  and  the  cus- 
tom prevailing,  we  think  it  includes  cases  of  contracts  that  had 
been  made  by  the  Pennsylvania  Natural  Gas  Co.,  where  the 
connections  were  not  already  made.  It  would  not  include  a 
case  where  the  main  supply  line  had  to  be  extended  any  dis- 
tance to  furnish  the  gas,  but  we  think  it  does  include  cases 
where  the  contracts  had  been  made,  and  where  all  that  was  re- 
quired to  be  done  was  to  tap  the  main  supply  pipe  and  carry 
the  gas  a  reasonable  distance  to  the  place  at  which  it  was  to  be 
consumed ;  and  if  this  was  within  those  circumstances  and 
within  that  distance,  then  the  contract  with  the  two  gas  com- 
panies carried  with  it  the  obligation  of  the  Philadelphia  Co.  to 
supply  the  Pittsburgh  Carbon  Co.  with  gas  under  the  tenns 
of  the  contract ;  and,  according  to  the  testimony,  it  simply  re- 
quired under  the  contract  the  laying  of  a  2J  inch  pipe  a  dis- 
tance of  from  220  to  246  feet,  at  a  cost  of  from  $50  to  $76,  to 
do  the  whole  thing,  with  a  contract  by  which  the  Pittsburgh 
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Carbon  Company  were  to  pay  about  one  thousand  dollars  a 
year ;  and  if  you  believe  the  facts  to  be  a^  testified,  that  that 
was  the  distance,  and  if  that  was  a  reasonable  and  ordinary 
distance  at  which  supplies  of  gas  were  furnished,  (and  if  it 
were  a  matter  of  law,  I  would  say  that  it  was  a  reasonable  dis- 
tance,) then  the  Philadelphia  Co.  took  the  place  of  the  Penn- 
sylvania Natural  Gas  Co.  in  the  contract  to  supply  the  gas.]  ^ 
Counsel  for  defendant  request  the  court  to  charge : 

1.  That  there  is  no  suflBcient  evidence  in  the  case  to  enable 
them  to  find  that  the  contract  between  the  plaintiff  and  the 
Pennsylvania  Natural  Gas  Co.  was  assumed  by  the  defendant, 
and  therefore  their  verdict  should  be  in  favor  of  defendant. 

Answer:  refused.* 

2.  Under  the  pleadings  and  evidence  in  this  case,  this  ver- 
dict should  be  in  favor  of  defendant. 

Answer:  Refused.* 

The  jury  returned  a  verdict  for  the  plaintiff  for  $1,259.83. 
A  rule  for  a  new  trial  having  been  granted,  and  argued,  the 
court,  EwtNG,  P.  J.,  on  July  6, 1889,  filed  the  following  opm- 
ion: 

On  argument  of  the  motion  for  a  new  trial,  it  was  conceded 
by  the  learned  counsel  for  defendant  that  on  the  evidence,  if 
the  contract  between  the  Philadelphia  Co.  and  the  Pennsylva- 
nia Natural  Gas  Co.,  of  April  21, 1887,  included  the  contract 
of  March  15,  1887,  between  the  Pennsylvania  Natural  Gss  Co. 
and  the  Pittsburgh  Carbon  Co.,  then  the  Philadelphia  Co.  is 
liable  to  the  carbon  company,  plaintiff. 

Both  the  Philadelphia  Co.  and  the  Pennsylvania  Co.  were 
chai-tered  corporations,  having  and  exercising  the  state's  right 
of  eminent  domain,  for  the  purpose  of  furnishing  natural  gas 
to  the  public,  and  bound  so  to  do.  By  the  contract  of  April  21, 
1887,  the  Pennsylvania  Natural  Gas  Co.  surrendered  into  the 
possession  and  control  of  the  Philadelphia  Co.  all  its  property, 
gas  wells,  gas  territory,  pipes  and  appurtenances,  thus  depriv- 
ing the  granting  company  of  the  power  to  perform  its  corporate 
duties  in  supplying  the  public  with  gas,  or  performing  its  con- 
tracts, except  through  the  Philadelphia  Co.  In  consideration 
thereof  the  Philadelphia  Co.  agreed  to  ^^  use,  manage,  maintain 
and  operate  the  said  property  and  lines  in  the  same  manner^ 
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as  fully  and  to  the  same  extent  as  the  party  of  the  first  part  is 
or  may  in  law  be  bound  to  do." 

The  tenth  section  of  the  natural  gas  act  of  May  29, 1885,  P. 
L.  29,  under  which  the  Pennsylvania  Natural  Gas  Co.  was 
chartered,  declares  that  "  the  transportation  and  supply  of  nat- 
ural gas  for  public  consumption  is  hereby  declared  to  be  a  pub- 
lic use,  and  it  shall  be  the  duty  of  corporations,  organized  or 
provided  for  under  this  act,  to  furnish  to  consumers  along  their 
lines  and  within  their  respective  districts  natural  gas  for  heat 
or  light  or  other  purposes,  as  the  corporation  may  determine." 

The  agreement  between  the  two  companies  provides,  further, 
"that  upon  the  execution  hereof  the  party  of  the  first  part 
[Pennsylvania  Co.]  shall  turn  over  to  the  party  of  the  second 
part  [Philadelphia  Co.],  and  the  said  party  of  the  second  part 
shall  assume,  all  the  then  existing  contracts  for  gas  to  be  sup- 
plied by  the  party  of  the  first  part  to  its  customers,  to  the  ex- 
tent that  the  same  can  be  supplied  from  the  property  and  lines 
of  the  said  party  of  the  first  part  as  at  that  date  existing,  but 
to  no  other  or  greater  extent."  It  is  not  pretended  that  there 
was  any  concealment  of  the  contract  which  the  Pennsylvania 
Co.  had  before  that  date  made  with  the  Pittsburgh  Carbon  Co., 
to  furnish  gas  from  June  1, 1887,  to  June  1, 1888,  or  that  there 
was  any  reservation  thereof. 

Counsel  for  defendant  claims  to  read  the  contract  between 
the  two  companies  as  though  it  said  the  obligation  the  Phila- 
delphia Co.  assumed  was  only  to  fill  the  contracts  of  the  Penn- 
sylvania Co.,  where  the  latter  had  made  actual  connections  and 
was  supplying  gas  at  the  date  of  the  contract.  To  put  this  in- 
terpretation on  the  contract  would  be  to<«ssume  that  the  two 
companies  deliberately  contracted  to  prevent  the  Pennyslvania 
Co.  from  performing  its  corporate  duties.  We  see  no  necessity 
arising  from  the  wording  of  the  contract  to  arrive  at  such  a  con- 
clusion. We  assume  that  both  companies  acted  in  good  faith 
towards  the  public,  towards  parties  having  contracts  for  the 
supply  of  gas,  and  towafds  each  other.  Contracts  must  be 
interpreted  in  accordance  with  the  surrounding  circumstances 
and  with  the  well  known  usages  of  the  business  which  is  the 
subject  matter  of  the  contract. 

We  interpret  the  words  of  the  contract,  "  to  the  extent  that 
the  same  can  be  supplied  from  the  property  and  lines  of  the 
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Pennsylvania  Company  as  they  now  exist,"  in  connection  with 
other  parts  of  the  contract  and  the  circumstances,  to  mean: 
that  where  supply  connections  can  be  made  at  reasonable  and 
usual  distances  from  the  works  and  main  supply  pipes,  as  they 
existed  at  the  time  of  the  contract,  the  contracts  of  the  Penn- 
sylvania Co.  are  to  be  filled  by  the  Philadelphia  Co.  This  seems 
to  us  to  be  the  fair  and  proper  construction  of  the  contract.  It 
is  one  of  the  things  that  it  may  be  said  that  everybody  in  and 
around  Pittsburgh  knows,  that  where  a  natural  gas  company 
has  a  supply  main  or  large  pipe  on  a  street  or  road,  it  is  the 
custom  for  them  to  run  a  pipe  from  that  supply  main  to  the 
curb  or  to  the  regulator  at  any  reasonable  distance  in  the  vicin- 
ity, to  supply  customers.  When  a  large  main  is  in  the  vicinity, 
customers  can  then  be  supplied  from  the  existing  works  of  the 
company.  The  evidence  shows  that  about  220  feet  of  2^  inch 
pipe  at  a  cost  of  $65  for  pipe  and  laying,  was  all  that  was  re- 
quired to  make  connection  with  the  plaintiff's  works  from  the 
large  main  of  the  Pennsylvania  Co.  We  admitted  evidence  to 
show  that  that  was'a  usual  and  ordinary  connection  to  be  made 
for  the  supply  of  a  factory,  such  as  that  of  the  plaintiff.  It  is 
in  no  proper  sense  an  extension  of  the  works  of  the  gas  com- 
pany. Although  the  contract  of  the  Carbon  Company  with  the 
Gas  Company  uses  the  word  "  main  "  in  relation  to  their  sup- 
ply, it  is  evident,  from  the  whole  contract,  that  an  ordinary 
connection  for  a  supply  for  the  factory  was  intended. 
The  motion  for  a  new  trial  is  overruled. 

Judgment  having  been  entered  on  the  verdict,  the  defendant 
took  this  appeal,  assigning  for  error: 

1,  2.  The  answers  to  defendant's  points.*  * 
8.  The  portion  of  the  charge  embraced  in  [  ]  * 

Mr.  Q.  B.  Gordon  (with  him  Mr.  John  Dalzell  and  Mr.  Wm, 
Scott^  for  appellant : 

That  the  action  could  not  be  maintained  against  defendant 
company,  counsel  cited :  Finney  v.  Finney,  16  Pa.  880 ;  Guth- 
rie V.  Kerr,  85  Pa.  303 ;  Merriman  v.  Moore,  90  Pa.  78- 

Mr.  0.  a  Dickey  (with  him  Mr.  W.  K.  Shiraa),  for  the  ap- 
pellee. 
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Counsel  cited :  Torrens  v.  Campbell,  74  Pa.  470 ;  Wynn  v. 
Wood,  97  Pa.  216 ;  Hind  v.  Holdship,  2  W.  104 ;  Beera  v.  Rob- 
inson, 9  Pa.  229 ;  Kountz  v.  Holthouse,  85  Pa.  236 ;  Vincent 
V.  Watson,  18  Pa.  96 ;  Lehigh  etc.  Co.  v.  Harlan,  27  Pa.  429 ; 
Pratt  V.  Campbell,  24  Pa.  184 ;  Brown  v.  Brooks,  25  Pa.  210 ; 
Carey  v.  Bright,  58  Pa.  70;  Williamson  v.  McClure,  37  Pa. 
402 ;  Allison's  App.,  77  Pa.  221. 

Peb  Curiam: 

We  affirm  this  judgment,  upon  the  opinion  of  the  learned 
president  of  the  court  below  refusing  the  motion  for  a  new 
trial. 

Judgment  affirmed. 


F.  W.  McCLEERY  ET  AL.  v.  A.  H.  THOMPSON  ET  AL. 

APPEAL  BY  PLAtNTIPFS  FBOM  THE  COURT  OF  COMMON 
PLEAS   NO   2   OP  ALLEGHENY  COUNTY. 

Argued  November  1,  1889— Decided  November  11,  1880. 

1.  A  judgment  confessed  by  one  partner  m  the  firm  name,  though  for  a 
fini\  debt,  is  void  against  the  others,  but  is  good  against  the  partner 
confessing  it,  and  under  it  partnership  goods  may  be  taken  in  execution. 
Grier  v.  Hood,  25  Pa.  430;  Ross  v.  Howell.  84  Pa.  129. 

2.  Yet,  where,  after  a  partnership  has  been  dissolved,  such  a  note  is  exe- 
cuted by  one  partner  and  judgment  entered  thereon,  the  judgment 
against  the  firm  and  the  other  partner  will  be  stricken  off,  even  though 
the  obligation  was  given  for  a  partnership  indebtedness  to  the  plaintiffs. 

Before  Paxson,  C.  J.,  Stbbbett,  Gbeen,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No  169  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  221 
July  Term  1889,  C.  P.  No.  2. 

On  June  15, 1889,  upon  a  note  under  seal  dated  June  1, 
1889,  for  J152.57,  at  one  day  after  date,  to  the  order  of  Mc- 
Cleery,  Myers,  Sedden  &  Co.,  with  warrant  of  attorney  to 
enter  judgment,  and  purporting  to  be  executed  by  *'  Thompson 
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&  Brown,"  a  judgment  was  confessed  in  favor  of  the  obligees 
for  the  amount  thereof  against  "A.  H.  Thompson  and  George 
C.  Brown,  late  partners  as  Thompson  &  Brown." 

On  June  20, 1889,  George  C.  Brown  presented  his  petition 
averring  that  A.  H.  Thompson  and  the  petitioner  had  formed 
a  copartnership  for  the  purpose  of  dealing  in  groceries,  etc. ; 
that  said  firm  in  the  course  of  its  dealings  with  McCleery, 
Myers,  Sedden  &  Co.,  became  indebted  to  them  in  the  sum  of 
$152.57 ;  that  the  copartnership  of  Thompson  &  Brown  was 
dissolved  by  mutual  consent  on  June  5,  1889,  the  petitioner 
purchasing  from  said  Thompson  his  entire  interest  in  said 
business  and  firm,  and  that  exclusive  possession  and  control  of 
the  property  and  assets  of  the  firm  were  immediately  trans- 
ferred to  the  petitioner,  who  agreed,  in  consideration  thereof, 
to  assume  and  pay  all  the  debts  of  said  firm,  including  the  in- 
debtedness to  McCleery,  Myers,  Sedden  &  Co.,  and  thereafter 
said  Thompson  had  no  authority  whatever  to  act  for  said  firm 
or  to  bind  it  in  any  way.  The  petitioner  further  averred  tiat 
the  said  A.  H.  Thompson  executed  the  note  upon  which  judg- 
ment was  entered  on  or  after  June  14, 1889 ;  that  the  plaint- 
iff firm,  at  the  time  of  obtaining  said  note,  well  knew  of  the 
dissolution  of  the  firm  of  Thompson  &  Brown,  and  that  the 
petitioner  had  assumed  payment  of  the  debts  of  said  firm. 
Wherefore  the  petitioner  prayed  the  court  to  strike  off  the 
judgment  entered,  as  to  George  C.  Brown,  and  also  as  to  the 
film  of  Thompson  &  Brown. 

To  the  rule  granted  upon  the  foregoing  petition,  the  plaint- 
iffs answered,  averring,  inter  alia,  that  the  note  upon  which 
judgment  was  entered  was  given  to  them  for  a  copartnership 
liability  of  the  defendant  firm,  and  attached  to  their  answer 
the  affidavit  of  A.  H.  Thompson,  which  averred:  "that  said 
note  was  signed  by  affiant  for  goods  and  merchandise  received 
by  Thompson  &  Brown,  as  aforesaid,  and  still  remains  due  and 
unpaid  as  claimed  by  plaintiffs,  as  aforesaid.  Affiant  further 
says,  that  when  the  said  Geerge  C.  Brown  pays  his  check  for 
$77.50,  the  firm  should  be  dissolved ;  and  that  said  George  C. 
Brown  was  to  pay  all  debts  of  said  defendant's  firm,  and  which 
check  of  $77.50  has  not  been  paid  until  this  date,  and  the 
debts  of  said  firm  are  not  paid,  and  the  said  firm  is  not  dis- 
solved until  the  said  George  C.  Brown  pajrs  affiant  said  check 
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of  $77.60,  as  aforesaid ;  and  no  agreement  was  signed  by  affi- 
ant waiving  his  right  not  to  sign  notes,  etc.,  and  affiant  had 
the  right  to  sign  said  note  to  plaintiffs ;  and  said  check  can  be 
produced  in  court,  and  said  check  is  dated  after  said  note  is 
dated,  and  the  payment  of  said  note  is  a  benefit  to  both  defend- 
ants, and  defendants  have  no  defence  to  same,  as  affiant  is  in- 
formed and  believes." 

Depositions  having  been  taken  and  filed,  and  argument  had, 
the  court  in  banc,  EwiNG,  P.  J.,  on  July  29,  1889,  without 
opinion  filed,  made  the  rule  absolute,  and  ordered  that  the 
judgment  as  to  George  C.  Brown  and  Thompson  &  Brown  be 
vacated.  Thereupon  the  plaintiffs  took  this  appeal,  assigning 
the  said  order  for  error. 

Mr.  Frank  WhiteseU  (with  him  Mr.  W.  W.  Whitesell),  for 
the  appellants. 

Counsel  cited :  Grier  v.  Hood,  25  Pa.  430 ;  Ross  v.  Howell, 
84  Pa.  129;  Willis  v.  Evans,  20  Wend.  251;  Taylor  v.  Hen- 
derson, 17  S.  &  R.  456 ;  Harper  v.  Fox,  7  W.  &  S.  143 ;  Cor- 
son V.  Beans,  3  Phila.  433;  Edwards  v.  Tracy,  62  Pa.  374; 
Schmertz  v.  Shreeve,  62  Pa.  457 ;  Horner  v.  Hower,  89  Pa. 
126 ;  Ward  v.  Tyler,  52  Pa.  393 ;  Watkinson  v.  Bank  of 
Penna.,  4  Wh.  482;  Fereira  v.  Sayres,  5  W.  &  S.  210;  Whit- 
tier  V.  Gould,  8  W.  485 ;  Potter  v.  Price,  3  Pittsb.  186. 

Mr.  WiUiam  Yost  (with  him  Mr.  John  Bebman^  Jr.')^  for  the 
appellee. 

Counsel  cited :  Schmertz  v.  Shreeve,  62  Pa.  460 ;  Dubois's 
App.,  38  Pa.  286 ;  York  Bank's  App.,  36  Pa.  460 ;  Taylor  v. 
Coryell,  12  S.  &  R.  243 ;  Gay  v.  Waltman,  89  Pa.  453 ;  Heft 
V.  Basford,  2  Pa.  C.  C.  R.  278. 

Opinion,  Mr.  Justice  Mitchell: 

It  has  long  been  settled  that  a  judgment  confessed  by  one 
partner  in  the  firm  name,  even  for  a  pai'tnership  debt,  is  void 
against  the  non-assenting  partners,  and  will  be  struck  off  by 
the  court  on  motion.  It  is  equally  settled,  however,  that  the 
judgment  is  good  against  the  partner  confessing  it,  and  that 
the  partnership  goods  may  be  sold  under  an  execution  on  such 
judgment  for  a  firm  debt :  Gerard  v.  Basse,  1  Dall.  119 ;  Grier 
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V.  Hood,  25  Pa.  430 ;  York  Bank's  App.,  36  Pa.  468 ;  Taylor 
V.  Henderson,  17  S.  &  R.  456 ;  Harper  v.  Fox,  7  W.  &  S.  142 ; 
Ross  y.  Howell,  84  Pa.  129.  I  may  note  in  passing  a  serious 
error  in  the  syllabus  of  Grier  v.  Hood,  in  stating  that  "  one 
partner  has  power  to  confess  a  judgment  against  the  firm,"  etc. 
The  words  of  Justice  Knox,  on  page  432,  are  the  reverse : 
"That  one  partner  cannot  confess  a  judgment  against  another 
partner,  even  for  a  partnership  debt,  is  a  conceded  legal  prin- 
ciple." 

The  present  case  was  argued  as  if  an  execution  had  issued 
on  the  judgment,  and  its  validity  were  involved;  but  we  do  not 
find  anything  on  the  record,  as  printed,  to  raise  this  question, 
and  it  is  entirely  unnecessary  to  discuss  this  branch  of  the  case 
further,  as  there  is  another  ground  on  which  the  action  of  the 
court  below  must  be  sustained. 

It  is  clear  that  this  judgment  note  was  signed  by  Thompson 
after  the  dissolution  of  the  partnership,  and  after  all  his  author- 
ity as  a  partner  was  at  an  end.  By  the  terms  of  the  dissolution 
Thompson  sold  out  to  Brown,  and  retired.  Thencefoi-th  the 
business  was  exclusively  Brown's,  and  the  confession  of  judg- 
ment by  Thompson  was  not  only  without  authority,  but  in  fraud 
of  Brown's  rights.  Much  stress  was  laid  by  the  learned  coun- 
sel, at  the  argument,  on  the  fact  that  appellant's  claim  is  ad- 
mittedly a  partnership  debt,  justly  due  by  Brown  as  well  as 
Thompson.  But  the  question  is  not  whether  both  partners 
are  liable,  but  whether  the  creditors  can  make  a  short  cut  to 
judgment,  by  the  unauthorized  act  of  one.  This  the  settled 
rules  of  law  prohibit. 

Judgment  affirmed. 


JOHN  BIER  V.  STANDARD  MFG.  CO. 

APPEAL  BY  DEFENDANT  FBOM  THE  COURT  OP  GOKMON 
PLEAS  NO.  2  OP  ALLEGHENY  COUNTY. 

Argued  November  1, 1889— Decided  November  11,  1889. 

1.  In  an  action  by  an  employee  against  his  employer,  to  recover  damages 
for  personal  injuries  caused  by  the  fall  of  an  elevator,  when  it  was  shown 
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that  the  elevator  was  an  old  one,  fitted  with  an  old  rope  which  had  once 
parted,  and  that  twice  before  the  elevator  had  fallen,  the  case  is  one  for 
the  jury. 

2.  In  such  an  action,  it  was  not  error  to  admit  the  testimony  of  an  eleva- 
tor builder,  that  an  elevator,  running  with  a  five  eighths  rope  and  used 
to  transport  iron  weighing  a  ton,  and  passengers  also,  the  witness  would 
regard  as  unsafe,  without  a  safety  rope  and  other  safety  appliances. 

3.  Nor  was  it  error  to  refuse  to  charge  that  unless  the  defect  in  the  ma- 
chinery  was  known  to  the  defendant  company,  the  plaintiff  could  not  re- 
cover. The  proposition  was  too  broad.  If  they  should  have  known  it, 
and  if  by  the  exercise  of  ordinary  care  they  would  have  known  it,  it  was 
Buficient. 

Before  Paxson,  C.  J.,  Sterrbtt,  Grebn,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  172  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  291 
October  Term  1888,  C.  P.  No.  2.      w 

On  September  1,  1888,  John  Bier  brought  an  action  of  tres- 
pass against  the  Standard  Manufacturing  Company.     Issue. 

At  the  trial  on  May  16, 1889,  it  was  shown  that  the  plaintiff 
was  employed  by  the  defendant  company  as  a  common  laborer, 
and  that  on  June  8, 1887,  while  working  in  defendant's  manu- 
factory, moving  wares  from  the  ground  floor  to  the  fourth  floor 
by  means  of  an  elevator,  in  use  by  him  for  the  first  time,  he 
went  with  a  companion  upon  the  elevator  at  the  landing  on  the 
fourth  floor,  when  it  fell  to  the  bottom,  injuring  him  severely 
and  permanently.  The  elevator  had  formerly  been  used  in 
the  printing  establishment  of  W.  G.  Johnston  &  Co.,  and  orig- 
inally was  a  "hand"  elevator.  Some  of  Johnston  &  Co.'s 
workmen  changed  it  into  a  power  elevator  by  procuring  certain 
machinery  from  a  firm  of  elevator  builders,  and  constructed  it 
so  that  it  was  used  as  a  steam  elevator.  It  was  subsequently 
taken  out  of  Johnston  &  Co.'s  establishment,  stored  for  a  time, 
and  was  then  put  up  by  the  workmen  of  the  defendant  com- 
pany, and  had  been  in  use  in  their  establishment  for  two  or 
three  years.  At  one  time,  within  six  months  prior  to  the  acci- 
dent, the  rope  came  off  the  pulley,  was  caught  in  the  cog-wheel, 
and  a  part  of  it  had  to  be  cut  off.  On  two  other  occasions  it 
had  fallen  some  distance.  It  did  not  appeal*  that  the  elevator 
had  any  safety  appliances. 

Robert  Marshall,  of  a  firm  of  elevator  builders,  called  as  a 
witness  by  the  plaintiff,  was  asked : 
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Q.  Would  an  elevator,  running  with  a  five  eighths  rope  and 
used  to  transport  iron  weighing  a  ton,  and  passengers  also, — 
would  such  an  elevator,  without  a  safety  rope  and  without 
safety  appliances  of  any  other  kind,  be  a  safe  elevator? 

Objected  to,  as  irrelevant  and  incompetent. 

By  the  court:  Objection  overruled ;  exception.* 

A.  We  would  not,  as  elevator  builders,  regard  that  aa  safe; 
we  do  not  build  our  elevators  in  that  way. 

Q.  Judging  from  your  experience  as  an  elevator  builder, 
would  an  ordinary  carpenter  or  an  ordinary  machinist,  without 
any  special  knowledge  of  elevators,  be  a  fit  person  to  construct, 
repair  or  put  up  an  elevator  that  was  intended  to  carry  passen- 
gers and  freight  ? 

Objected  to,  for  the  reason  that  the  hypothetical  case  is  not 
warranted  by  testimony.    * 

By  the  court:  Objection  overruled ;  exception.* 

A.  I  do  not  regard  it  safe  to  do  that ;  I  do  not  do  it ;  do  not 
allow  any  other  than  a  man  that  has  experience  in  that  kind 
of  business  to  do  that  kind  of  work.  We  educate  men  to  do 
it  before  sending  them  out. 

The  court,  Ewing,  P.  J.,  answered  certain  points  for  instruc- 
tions, presented  by  the  defendants,  as  follows : 

7.  If  the  evidence  discloses  that  the  elevator  was  one  of  an 
ordinary  character,  although  not  provided  with  the  best  method 
for  its  operation,  nor  with  the  best  method  of  safety  appliances, 
the  defendant  would  not  be  liable  in  this  action  to  the  plaint- 
iff for  any  injuries  he  may  have  sustained,  unless  there  was 
some  defect  in  the  machinery  known  to  the  officers  of  the  de- 
fendant corporation;  and  unless  the  evidence  discloses  such 
knowledge  on  the  part  of  the  corporation  defendant,  the  plaint- 
iff could  not  recover  in  this  case. 

Answer :  The  seventh  point  is  refused.  To  render  the  de- 
fendant liable  for  the  consequences  of  a  defect  in  the  machinery, 
it  is  not  necessary  that  its  officers  should  have  actually  known 
of  the  defect ;  it  is  sufficient  if  they  should  have  known  it  and 
if  by  the  exercise  of  reasonable  care  they  would  have  known 
it.» 

8.  If  the  jury  find  from  the  evidence  that  the  plaintiff  and  a 
fellow  workman  entered  upon  the  elevator  and  attempted  to 
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descend,  when  the  same  stuck,  and  it  was  n 
to  prevent  an  accident,  to  stop  the  engine 
this  was  not  done,  the  plaintiff  was  guilty  of 
ligence  and  cannot  recover  in  this  action,  and 
be  for  the  defendant. 

Answer:  The  eighth  point  is  refused  as  p 
gence  of-  either  the  plaintiff  or  his  fellow  enij 
to  the  injury  he  cannot  recover,  but  neither  o 
to  more  than  ordinary  care.  They  were  not  b 
foresee  every thi  ng  which  might  occur.  If  the 
it  was  necessary  in  order  to  prevent  an  accid( 
gine,  or  to  reverse  it,  and  the  plaintiff  or  hL 
by  the  exercise  of  reasonable  care  could  have 
not,  it  was  negligence,  and  would  prevent  \ 
plaintiff.* 

9.  If  the  jury  find  from  the  evidence  th£ 
question  was  in  an  unsafe  condition,  and  the 
same,  and  gave  no  notice  to  the  defendant,  an 
ant  had  no  knowledge  of  its  unsafe  conditio! 
guilty  of  contributory  negligence,  and  cann( 
.action.    . 

Answer :  The  ninth  point  is  affirmed  as  ai 
tion  of  law,  but  we  recall  no  evidence  that  t 
the  plaintiff,  either  had  or  should  have  had  k 
elevator  was  unsafe.* 

10.  Under  all  the  evidence  in  this  case  the 
for  the  defendant. 

Answer :  The  tenth  point  is  refused.* 

The  jury  return  a  verdict  in  favor  of  the  p 
A  rule  for  a  new  trial  having  been  discharg 
entered  on  the  verdict,  when  the  defendant  tc 
signing  for  error : 

1-4.  The  answers  to  defendant's  points.^  ^ 
5,  6.  The  admission  of  plaintiffs  offers.*  * 

Mr.  Isaac  S,  Van  Voo^his  and  Mr.  John 
appellant. 

Counsel  cited :  Sweeney  v.  Berlin  etc.  Cc 
(54  Am.  Rep.  722). 

Vol.  cxxx — 29 


Digitized  by  LjOOQIC 


450  WESTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

Mr.  Robert  T,  Reineman,  for  the  appellee. 
Counsel  cited :  Baker  v.  Railroad  Co.,  95  Pa.  211 ;  Mullan  v. 
Steamship  Co.,  78  Pa.  25. 

Per  Curiam: 

The  jury  have  found  that  the  defendant  company  was  guilty 
of  negligence  in  not  providing  a  safe  elevator.  It  is  not  a  case 
in  which  we  can  say  there  was  not  sufficient  evidence  of  negli- 
gence to  submit  to  them ;  hence  the  verdict  and  judgment  must 
stand,  unless  there  was  error  in  the  rulings  of  the  court. 

A  careful  examination  of  the  specifications  fails  to  convince 
us  that  such  is  the  case.  The  defendant's  seventh  point  could 
not  have  been  properly  affirmed.  The  court  was  asked  to  say 
that  unless  the  defect  in  the  machinery  was  known  to  the  de- 
fendant corporation,  the  plaintiff  could  not  recover.  This  prop- 
osition was  too  broad  for  the  facts  of  the  case.  The  learned 
judge  very  properly  said :  "'  It  is  sufficient  if  they  should  have 
known  it,  and  if  by  the  exercise  of  reasonable  care  they  would 
have  known  it."  There  was  evidence  that  this  was  an  old  ele- 
vator, with  an  old  rope,  which  had  once  parted,  and  that  upon 
two  other  occasions  the  elevator  had  fallen  some  distance.  An 
elevator  needs,  and  should  have,  constant  care  and  inspection. 
The  friction  of  the  rope  is  constantly  wearing  the  strands,  and 
when  they  part  it  is  necessarily  weakened.  Under  the  circum- 
stances, we  cannot  say  the  learned  judge  erred  in  refusing  this 
point.  Nor  do  we  find  error  in  the  answer  to  the  eighth,  ninth, 
and  tenth  points.  The  latter  asked  for  a  binding  instruction  in 
favor  of  the  defendant.  It  was  a  case  for  the  jury,  and  could 
not  properly  have  been  withdrawn  from  them.  Objection  was 
also  made,  and  is  assigned  here  for  error,  to  certain  questions 
put  to  Robert  Marshall,  a  witness  for  the  plaintiff:  see  fifth 
and  sixth  specifications.  We  do  not  regard  the  admission  of 
this  testimony  as  erroneous.  The  witness  was  a  builder  of  ele- 
vators, and  competent  to  speak  of  their  safety.  The  questions 
•  referred  to  had  a  direct  bearing  upon  the  safety  of  this  partic- 
ular elevator.  As  this  was  a  proper  subject  of  inquiry  before 
the  jury,  the  evidence  was  pertinent. 

Judgment  affirmed. 
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ESTATE  OF  DAVID  SIMS,  DECEAS: 

§ 

APPEAL  BY  MABY  A.  MCCLELLAND  PROM  THE  ORPH 
OF  ALLEGHEmr  COUNTY. 

Argued  November  1,  1889— Decided  November  11,  1 

(a)  A  testator  devised  and  bequeathed  all  his  estate,  real  an 
his  executors  and  trustees,  in  trust  for  appointed  purposi 
power  to  make  leases  of  my  real  estate,  and  do  all  other  a 
which  in  their  judgment  shall  be  necessary  and  proper  in  t 
management  of  said  estate. ^^ 

(6)  By  a  codicil,  the  testator  provided  that  a  daughter  should 
house  and  lot,  **  where  she  now  resides,  or  the  net  income  tl 
her  natural  life,  and  at  her  decease  the  same  shall  descei 
in  her  children  in  fee  simple. ^^ 

1.  The  property  devised  to  the  daughter  having  been  sold 
his  lifetime,  and  the  title  perfected  after  his  death  by  his 
trustees,  who  received  the  purchase  money,  the  latter  W8 
to  an  active  trust,  and  the  daughter  was  not  entitled  to  ha 
pal  during  life,  under  the  act  of  May  17,  1871,  P.  L.  269, 
consent  of  her  children  entitled  in  remainder. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Cl 
LAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  174  October  Term  1889,  Sup.  Ct. ;  court  bi 
March  Term  1889,  O.  C. 

On  May  8,  1889,  Mrs.  Mary  A.  McCleUand  pi 
petition  averring : 

That  she  was  the  daughter  and  devisee  under  th 
said  David  Sims ;  that  by  the  terms  of  the  said  wD 
vided,  among  other  things,  that  petitioner  shou 
income  of  certain  realty,  situate  on  Mattock's  alley 
with  remainder  over  in  the  same,  in  fee  simple,  to 
at  her  death ;  that  under  the  powers  contained  in  j 
executor  and  ti'ustee  sold  said  realty  and  conver 
into  money,  the  proceeds  thereof  being,  as  shown  bj 
filed,  the  sum  of  $1,500  now  in  the  hands  of  the  e 
trustee,  in  trust  for  petitioner  and  her  children, 
resenting  that  she  was  now  fiftynsix  years  of  age. 
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said  children,  William  McClelland,  Susan  McClelland  now  Su- 
san Feigley,  Ruth  McClelland  now  Ruth  Bender,  Mary  McClel- 
land now  Mary  Wyatt,  and  David  McClelland,  being  all  the 
parties  interested  in  said  trust,  were  willing  to  release  and 
relinquish  their  claim,  right  and  interest  in  said  principal  fund, 
in  favor  of  petitioner,  the  petitioner  prayed  that  the  court 
would  direct  and  decree  accordingly,  that  said  principal  sum, 
to  wit,  the  sum  of  $1,500  with  such  interest  as  might  be  due 
thereon,  be  paid  to  her  absolutely  by  said  executor  and  trustee. 
The  children  of  Mrs.  McClelland  all  joined  in  the  prayer  of  the 
petition  as  stated. 

Mr.  A.  M.  Brown,  the  surviving  executor  and  trustee,  filed 
an  answer  to  the  petition  setting  out  the  will  of  the  deceased, 
dated  January  16,  1869,  certain  provisions  of  which  were  as 
follows : 

"  I  devise  and  bequeath  to  the  said  trustees  all  my  estate,  real, 
personal  and  mixed,  in  trust  for  the  uses,  purposes  and  persons 
hereinafter  specified,  appointed  and  designated." 

*'  From  and  after  the  decease  of  my  said  wife  Mary,  my  eld- 
est daughter,  Mary  Ann  McClelland,  shall  have  the  house  situ- 
ate on  Mattock's  alley,  and  the  lot  of  ground  appurtenant 
thereto  in  said  alley,  in  the  city  of  Pittsburgh,  wherein  she  now 
resides,  or  the  net  income  thereof  during  her  natural  life,  and 
at  her  decease  the  same  shall  descend  to  and  vest  in  her  chil- 
dren in  fee  simple." 

»»»»»»«  « 

"  My  said  trustees  shall  have  power  to  sell  and  dispose  of  said 
stocks  and  invest  the  proceeds  in  other  real  or  personal  securi- 
ties, if  in  their  judgment  it  shall  at  any  time  be  proper  so  to  do, 
and  in  like  manner  they  may  make  investments  of  the  income 
derived  from  my  said  estate.  They  shall  also  have  full  power 
to  make  leases  of  my  real  estate  and  do  all  other  acts  and  things 
which  in  their  judgment  shall  be  necessary  or  proper  in  the  con- 
trol and  management  of  said  estate."  .... 

That  afterwards  by  a  codicil  to  said  will,  bearing  date  Decem- 
ber 1,  1874,  it  was  provided  as  follows : 

"  My  *  executors  are  empowered  in  their  discretion  to  perfect 
and  carry  out  any  and  all  parol  or  other  agreements  I  may  have 
made  in  respect  to  the  sale  of  any  of  my  real  estate,  and  to 
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make  the  necessary  conveyances,  etc.,  and  to  rece 
the  proceeds  in  trust  for  the  same  uses  and  purpo 
ses  as  those  to  which  any  such  realty  is  devised 
going  will ;  that  is  to  say,  the  proceeds  shall  be  h( 
represent  the  realty  in  executing  said  will." 

The  answer  further  averred  that  the  three  daug 
McClelland  named  in  her  petition,  were  married 
the  testator  in  his  lifetime  had  made  sale  of  the  : 
Mattock's  alley,  for  $1,500,  and  the  executors  had 
title  to  the  purchaser,  and  had  received  and  now  1 
chase  money  under  the  provisions  of  said  will ;  thj 
had  no  interest  in  the  matter  presented,  beyond 
faithfully  execute  said  trust  and  to  be  protected  aj 
undue  liability,  submitting  to  the  judgment  of  the 

On  the  argument,  upon  petition  and  answer,  co 
executor  objected  to  the  order  prayed  for,  first,  o 
that  the  court  could  not  anticipate  the  limitatioc 
by  distributing  before  the  death  of  Mrs.  McClella 
ond,  because  the  devise  was  to  the  children,  and, 
petitioner  was  fifty-six  years  of  age,  she  might  hav 
ren  who  would  have  an  interest  in  the  fund.  To 
ter  objection,  petitioner  offered  to  give  bond  unc 
May  17,  1871,  P.  L.  269. 

The  court,  Hav^kins,  P.  J.,  without  opinion  file 
ring  to  Watson's  App.,  125  Pa.  340,  dismissed 
Thereupon  the  petitioner  took  this  appeal,  assign 
dismissing  the  petition  as  error. 

Mr,  C.  A,  O'Brien^  for  the  appellant. 

Counsel  cited :  Rose  v.  Jessup,  19  Pa.  280 ;  Culbc 

76  Pa.  145 ;  Perry  on  Trusts,  §  920 ;  Gowen's  A 
288 ;  Koenig  s  App.,  57  Pa.  353 ;  Ogden's  App., ' 

Mr.  A,  M.  Brown  (with  him  Mr,  J.  H,  Lamhie) 
pellee. 

Counsel  cited:  Earp's  App.,  75  Pa.  119;  Ash] 

77  Pa.  464;  Deibert's  App.,  78  Pa.  296;  Watsoi 
Pa.  340 ;  List  v.  Rodney,  83  Pa.  483 ;  2  Jarman  i 
ed.,  147,  157;  Affolter  v.  May,  115  Pa.  54;  Cai 
88  Pa.  478 ;  Ruber's  App  ,  80  Pa.  348 ;  Barclay 
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Pa.  316 ;  Aubert's  App.,  119  Pa.  48 ;  Wilen's  App.,  105  Pa. 
121 ;  Eachus's  App.,  91  Pa.  105. 

Pbb  Curiam  : 

This  case  is  ruled  by  Watson's  App.,  125  Pa.  340.  The  trust 
is  a  special  active  trust,  and  is  not  aflfected  by  the  act  of  May 
17,  1871,  P.  L.  269. 

Decree  affirmed,  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 


ESTATE  OF  WM.  B.  HAYS,  DECEASED. 

APPEAL  BY  ALLEGHENY  N,  BANK  PROM  THE  ORPHANS*  COURT 
OF  ALLEGHENY  COUNTY. 

Argued  November  1,  1889— Decided  November  12, 188Q. 

(a)  Where,  by  a  will,  certain  legacies  are  bequeathed,  the  interest  thereon 
payable  by  a  trustee  to  the  testator's  grandchildren,  to  be  expended  in 
their  education,  and  the  principal  to  be  paid  over  to  them  as  they  sev- 
erally arrive  at  the  age  of  30  years, 

1.  The  estate  being  solvent,  out  of  the  proceeds  of  a  judicial  sale  of  the 
interest  of  a  residuary  legatee,  subject  to  a  charge  in  favor  of  the  es- 
tate, the  trustee  is  entitled  to  interest  on  the  proceeds  payable  to  him, 
from  the  date  of  confirmation  of  sale  to  date  of  actual  payment. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  175  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  121 
March  ferm  1889,  O.  C. 

To  March  Term  1889,  the  third  account  of  R.  B.  Petty,  ad- 
ministrator d.  b.  n.  c.  t.  a.  of  the  estate  of  Wm.  B.  Hays,  de- 
ceased, showing  a  balance  for  distribution  of  $4,602.05,  was 
filed,  and  having  been  called  for  audit  and  the  parties  heard, 
on  May  9, 1889,  the  court,  Hawkins,  P.  J.,  filed  the  following 
adjudication : 

FINDINGS   OP  FACTS. 

The  question  raised  at  this  audit  was  whether  or  not  certain 
legacies  bequeathed  by  Wra.  B.  Hays  had  been  paid  in  full. 
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The  material  facts  out  of  which  the  question  vi 
these : 

Wm.  B.  Hays  died  June  23,  1873,  leaving  a  \ 
he  gave : 

1.  His  grandchild,  George  Hays,  $5,000,  the  int 
should  be  expended  on  said  grandchild's  educa 
principal  paid  to  him  when  he  should  attain  30  y( 

2.  His  grandchildren,  Mary  J.  B.  Hays  and  I 
#5,000  each,  the  interest  whereof  should  be  expe: 
education,  and  the  principal  to  be  paid  to  thei 
should  respectively  attain  the  age  of  30  years. 

3.  His  daughter,  Sarah  J.  Herron,  the  intere« 
during  her  natural  life,  and  after  her  decease  th 
same  to  her  children  now  living,  until  the  youn 
tain  the  age  of  21,  at  which  time  the  principal  si 
said  children. 

4.  All  the  rest  and  residue  of  his  estate,  real, 
mixed,  to  Wm.  B.  Hays,  Jr.,  Lida  C.  Hays,  Cui 
Maggie  Hays  and  Mary  E.  Hays. 

He  also  directed  that  the  share  of  his  son,  \ 
Jr.,  in  the  real  estate  devised  to  him,  should  be 
the  payment  by  him  of  testator's  capital  stock  i 
Wm.  B.  Hays  &  Son,  now  amounting  to  about  $4 

A.  H.  Miller,  Esq.,  and  the  said  Wm.  B.  Hays, 
pointed  executors  and  accepted  the  trust,  and  w( 
sequently  discharged.  R.  B.  Petty,  Esq.,  took  c 
b.  n.  c.  t.  a.,  and  W.  A.  Lewis  was  appointed  tr 
special  legatees. 

The  estate  of  Wm.  B.  Hays  was  solvent.  Th( 
sets  were  not  set  apart  for  the  payment  of  the  sp( 
but  were  used  for  other  purposes.  Several  ye 
father's  death,  Wm.  B.  Hays,  Jr.,  became  financiall] 
and  made  a  voluntary  assignment  for  the  benefit 
ors.  In  the  meantime  he  had  purchased  the  h 
brother,  Curtis  H.  Hays,  in  his  father's  real  esta 
a  mortgage  given  by  said  Curtis  in  favor  of  tl 
National  Bank,  and  after  his  voluntary  assignmen 
were  instituted  on  this  mortgage  in  the  District 
United  States  and  prosecuted  to  sale.  The  proi 
^8,000,  were  claimed  by  or  on  behalf  of  the  esta 
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Hays,  deceased,  and  also  on  behalf  of  the  Allegheny  NatiomU 
Bank.  The  matter  was  referred  to  an  auditor,  who  awaitled 
one  half  of  the  fund,  less  costs,  $33,511.66,  to  W.  A.  Lewis, 
trustee  aforesaid,  and  one  half  to  the  administrator  d.  b.  n.  c. 
t.  a.  of  Wm.  B.  Hays,  deceased,  and  this  finding  was  approved 
by  the  Circuit  Court  upon  exceptions  filed  on  behalf  of  the  Al- 
legheny National  Bank.  The  marshal's  sale  was  confirmed 
absolutely  on  August  6,  1881,  and  the  one  half  of  the  net  pro- 
ceeds of  sale  was,  in  accordance  with  the  said  finding,  paid 
said  W.  A.  Lewis,  trustee,  on  August  31,  1882. 

1.  The  question  now  raised  is  whether  or  not  W.  A.  Lewis, 
trustee,  is  entitled  to  collect  interest  on  the  proceeds  of  sale 
paid  him,  from  the  date  of  confirmation  of  sale  until  the  date 
of  actual  payment.  . 

2.  A  second  question  now  raised  is  whether  or  not  in  ascer- 
taining the  balance  due  the  said  legacies,  fees  paid  counsel  by 
said  trustee  for  services  rendered  in  the  matter  of  the  distribu- 
tion of  the  proceeds  of  the  marshal's  sale  should  be  charged 
against  the  estate  of  Wm.  B.  Hays,  deceased,  as  costs  in  the 
cause. 

In  the  audit  of  the  account  of  W.  A.  Lewis,  trustee,  in  which 
these  proceeds  were  charged.  No.  202  June  Term  1884,  this 
court  found  the  amount  thereof,  chargeable  to  corpus  of  the 
legacies,  to  be  $26,446.81  after  deducting  costs  of  litigation, 
interest,  etc.  It  is  conceded  that  in  the  event  of  the  decision 
of  either  of  these  questions  adversely  to  the  Allegheny  National 
Bank,  it  cannot  share  in  the  proceeds  of  the  present  fund  for 
distribution. 

CONCLUSIONS  OF   LAW. 

The  first  question  is  ruled  by  the  principle  of  Yeatman's  App., 
102  Pa.  297.  The  estate  out  of  which  the  testamentary  legacies 
are  payable  is  solvent.  The  manifest  intention  of  the  testator 
was  that  interest  should  be  paid  on  these  legacies  continuously, 
and  it  could  not  be  paid  except  upon  the  basis  of  an  invested 
corpus  set  apart  for  its  production.  The  liens  of  these  legacies 
were  admittedly  prior  to  that  of  the  mortgage  of  the  Allegheny 
National  Bsmk.  That  the  proceeds  were  not  promptly  paid  on 
account  of  the  satisfaction  of  the  former,  on  confirmation  of  the 
sale,  was  due  to  the  interference  of  the  latter  lien  creditor,  and 
the  bank  has  therefore  no  equity  to  object  to  the  allowance  of 
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interest.  On  what  principle,  then,  are  these  legatees  to 
to  forfeit  a  substantial  part  of  the  bounty  which  this 
manifestly  intended  for  them  ?  Or,  how  can  their  legac 
the  interest  thereon,  be  said  to  have  been  paid,  before 
atees  in  fact  received  the  money.  True,  the  sale  dive 
lien  of  the  legacies  from  the  property  sold,  but  it  did  no 
them.  The  legacies  were  intended  to  be  paid  as  given, 
whole  estate  was  made  liable  for  their  satisfaction.  T 
est  was  an  essential  part  of  the  bounty  intended  in  tl 
sion  for  the  education  of  testator's  grandchildren,  by  ^ 
placed  himself  to  this  extent  at  least  in  loco  pai*entis, 
provision  could  not  be  made  effective  without  it.  The 
tion  of  these  legacies  was  made  the  primary  object.  T 
uary  devisees  could  certainly  raise  no  valid  objection 
satisfaction  in  full,  and  those  who  claim  under  them  c 
no  higher  nor  prior  rights. 

It  was  claimed  on  behalf  of  the  Allegheny  Nation 
that  Yeatman's  App.,  supra,  was  not  in  point,  because 
there  was  not  due  at  the  date  of  the  sheriff's  sale,  and 
W.  B.  Hays,  Jr.,  whose  land  was  sold  here,  was  insolv 

There  is  a  complete  answer  to  the  first  of  these  objec 
the  fact  that  interest  was  computed  in  that  case  beyond 
of  the  maturity  of  the  debt.  But  the  court  makes  no  r 
to  the  non-jmaturity  of  the  debt  as  a  basis  of  decision,  bi 
it  upon  the  ground  that  the  debtor  estate  was  solvent, 
delay  in  payment  was  for  its  convenience.  The  answe 
second  of  these  objections  is,  that  the  right  of  these 
turns,  not  upon  the  solvency  of  Wm.  B.  Hays,  Jr.,  but 
vency  of  the  estate  of  Wm.  B.  Hays,  deceased,  on  wl 
primary  liability  lies.  They  are  claiming  now  to  enfoi 
rights  in  the  settlement  of  the  estate  of  their  testator, 
in  that  of  the  servient  owners  of  the  land  charged. 

This  view  renders  unnecessary  any  discussion  of  th( 
question  raised. 

— Thereupon  a  decree  was  entered  awarding  the  enti 
less  the  oflSce  costs,  to  W.  A.  Lewis,  trustee  for  J.  A. 
et  al.,  under  the  will  of  Wm.  B.  Hays,  deceased. 

To  the  foregoing  adjudication  and  decree  the  AUeg 
Bank  filed  exceptions  alleging  that  the  court  erred :  1.  Ii 
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ing  the  entire  balance  for  distribution  to  W.  A.  Lewis,  trustee.^ 
2,  3.  In  not  awarding  to  W.  A.  Lewis,  trustee,  the  sum  of 
$3,167.06,  that  being  the  actual  balance  due  on  the  legacies 
represented  by  him,  and  $1,427.94  to  the  exceptant.* 

On  June  14, 1889,  these  exceptions  were  dismissed  by  the 
court  in  banc,  without  opinion  filed,  and  the  adjudication  con- 
firmed. Thereupon  the  exceptants  took  this  appeal  specifying 
that  the  court  erred : 

1,  2.  In  dismissing  the  exceptions  filed.*  * 

3.  In  holding  that  the  sum  of  $33,611.56  paid  W.  A.  Lewis, 
trustee,  from  the  proceeds  of  the  marshal's  sale  of  the  real  es- 
tate of  Wm.  B.  Hays,  Jr.,  should  be  credited  as  of  the  date  of 
payment  by  the  marshal,  instead  of  as  of  date  of  confirmation  of 
the  judicial  sale  from  which  said  sum  was  realized. 

4.  In  calculating  the  amount  to  which  exceptant  was  entitled 
of  the  fund  for  distribution,  the  court  should  have  credited  the 
sum  of  $33,511.65  received  by  him  from  the  marshal's  sale,  as 
of  the  date  of  confirmation  of  said  sale. 

Mr.  JameB  Bredin^  for  the  appellant. 

Counsel  cited :  Ramsey's  App.,  4  W.  71 ;  Strohecker  v.  Far- 
mers Bank,  6  W.  96 ;  Walton  v.  West,  4  Wh.  221 ;  Bachdell's 
App.,  56  Pa.  386 ;  Carver's  App.,  89  Pa.  276. 

Mr.  S.  A.  McClung^  for  the  appellee. 

Counsel  cited:  Yeatman's  App.,  102  Pa.  297;  Carlisle  v. 
Barnett,  3  W.  &  S.  248 ;  Baker  v.  Exchange  Bank,  24  Pa.  391. 

Per  Curiam: 

This  case  is  sufficiently  discussed  by  the  learned  judge  of  the 
Orphans'  Court.  We  affirm  the  decree  for  the  reasons  which 
he  has  given. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellants. 
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S.  p.  SHRIVER  ET  AL.  v.  D.  R.  McINT 

APPEAL  By  PLAINTIFFS  FROM  THE  COURT 
PLEAS  NO.  1  OF  ALLEGHENY  COU 

Argued  November  4,  1889— Decided  November 

In  a  suit  on  a  bond  wherein  the  defendants  bound  then 
fy  plaintiffs  against  any  decree  or  judgment  that  mi 
an  action  then  pending  against  plaintiffs,  an  affidavit  < 
that  one  of  the  plaintiffs  conspired  with  the  plaintif 
prevent  a  proper  defence  thereto,  did  wilfully  and  fi 
in  to  matters  that  were  untrue,  and  thereby  prevente( 
nation  of  the  cause,  is  sufficient  to  prevent  summai*y 

Before  Paxson,  C.  J.,  Sterrbtt,  Green, 
lAMs,  McCoLLUM  and  Mitchell,  J  J. 

No.  173  October  Term  1889,  Sup.  Ct.;  cou 
June  Term  1889,  C.  P.  No.  1. 

On  March  14,  1889,  a  summons  was  served 
assumpsit  brought  by  Samuel  P.  Shriver  and  J 
against  David  R.  Mclntire  and  Thomas  Browi 
of  claim  was  filed  with  the  praecipe  and  serve 
assigning  breaches  by  the  defendants  of  a  bond 
defendants,  dated  February  10, 1882,  and  provi 

"  We,  David  R.  Mclntire  and  Thomas  Browi 
to  Samuel  P.  Shriver  and  James  H.  Stokes  tha 
R.  Mclntire  shall  cause  defence  to  be  made  t 
pending  in  the  Court  of  Common  Pleas  No. 
county,  at  No.  544  December  Term  1881 ;  a 
said  Mclntire,  will  pay  and  satisfy  any  decree  o 
may  be  recovered  against  said  Shriver  and  S 
account  of  a  six  tenths  interest  in  the  firm  of  1 
Co.,  which  was  of  A.  J.  Nellis,  and  that  said  A! 
demnify  and  ^ave  the  said  Shriver  and  Stoke 
any  and  all  loss,  liability,  damages  and  costs,  < 
by  reason  of  said  action.  If  the  said  David  I 
fail  to  pay,  then  the  said  Thomas  Brown  will  ] 

David  R.  Mclntire,  one  of  the  defendants,  i 
of  defence,  which  after  various  averments,  ad 
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graph  6  the  execution  of  the  bond  sued  upon,  and  stated  that 
on  January  5,  1882,  Eliza  M.  Nellis,  in  order  to  secure  the  affi- 
ant for  certain  moneys  advanced  by  him,  had  executed  and 
delivered  to  affiant  an  assignment  of  certain  goods  and  chat- 
tels; that,  learning  of  the  action  pending  at  No.  544  December 
Term  1881,  with  regard  to  an  alleged  interest  of  A.  J.  Nellis  in 
said  assigned  goods  and  chattels,  he  was  assured  by  the  plaint- 
iffs and  their  counsel  that  Eliza  M.  Nellis  had  a  good  title  to 
said  goods  and  chattels,  and  that  no  liability  could  arise  by 
reason  of  said  suit  except  the  cost  of  employing  counsel ;  that 
it  was  agreed  at  the  time  said  bond  was  given  that  the  cost  of 
defending  said  action  was  to  be  the  limit  of  liability;  "that  in 
pursuance  of  said  agreement  the  affiant  employed  able  coun- 
sel, who  defended  said  action ;  and,  notwithstanding  the  fact 
that  affiant  was  ready  and  willing  at  all  times  to  and  did  per- 
form all  the  covenants  of  said  obligation,  the  said  Samuel  P. 
Shriver  wickedly  and  maliciously,  and  for  the  purpose  of  injur- 
ing affiant,  conspired  with  the  plaintiffs  in  said  action  and  other 
parties  interested  in  the  promotion  of  proceedings  in  No.  544 
December  Term  1881,  to  prevent  a  proper  defence  to  be  made 
thereto,  and  did  wilfully  and  falsely  swear,  as  a  witness,  being 
sworn  in  said  cause,  to  matters  and  things  that  were  untrue, 
and  throughout  the  whole  litigation  was  the  main  witness 
against  Nellis,  Shriver  &  Company,  and  thereby  prevented  a 
proper  determination  of  said  cause." 

A  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence 
having  been  taken,  and  argued,  the  coui't,  Stowe,  P.  J.,  on 
April  22,  1889,  adjudged  the  affidavit  of  defence,  in  respect  of 
the  averments  in  the  part  of  paragraph  6  above  quoted,  to  be 
sufficient,  and  discharged  the  rule  for  judgment.  Thereupon 
the  plaintiffs  took  this  appeal  assigning  the  order  dLscharging 
said  rule  as  error. 

Mr.  H.  A.  MilUr  (with  him  Mr.  J.  H.  White,  Mr.  0.  S.  Rich- 
ardson and  Mr.  Kirk  Q.  Bigharn),  for  the  appells^nts : 

Counsel  cited:  Erie  City  v.  Butler,  120  Pa.  374;  Hostetter 
V.  Pittsburgh,  107  Pa.  419. 

Mr.  Tho8.  M.  Marshall,  Mr.  A.  M.  Imbrie,  Mr.  L.  K.  Porter 
and  Mr.  W.  B.  Rogers,  for  the  appellees,  were  not  heard. 
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Feb  Curiam  : 

We  are  of  opinion  that  the  learned  judge  b 
refusing  judgment  for  want  of  a  sufficient  afi 
As  the  case  must  go  to  a  jury,  we  decline 
obvious  reasons. 


J.  J.  SRODES  V.  R.  J.  BONH 

APPEAL  BY  DEFENDANT  FROM  THE  COXJB 
PLEAS  NO.  1  OF  ALLEGHENY  CO 

Argued  November  4,  1889 — Decided  Novemb 

A  judgment  of  the  court  below,  entered  on  a  rule  fo 
of  a  sufficient  affidavit  of  defence,  in  an  action  by 
in  assumpsit  an  instalment  of  purchase  money  paj 
an  article  of  agreement  for  the  sale  of  real  estate,  i 

Before  Paxson,  C.  J.,  Sterrett,  Gree; 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  176  October  Term  1889,  Sup.  Ct. ;  cou 
June  Term  1889,  C.  P.  No.  1. 

On  April  17,  1889,  John  Jay  Srodes  bi 
against  R.  J.  Bonheyo.  The  statement  of  c 
the  writ  set  out  a  sealed  contract  dated  C 
wherein  the  plaintiff  agreed  to  sell  and  the 
a  certain  parcel  of  land  in  Moon  township 
$3,000,  payable  '|25  on  the  signing  of  the  a 
ceipt  of  which  was  acknowledged ;  $25  on  N 
$1,000  "before  taking  possession  on  April 
balance  as  soon  thereafter  as  the  estate  of  Va 
was  settled,  when  a  deed  was  to  be  execut( 
The  statement  averred,  that  though  the  plaint 
everj'  covenant  in  said  contract  contained  anc 
on  his  part,  yet  the  defendant  had  not  paid 
purchase  money  payable  on  April  1,  1879,  1 
which  the  suit  was  brought. 
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An  affidavit  and  a  supplemental  affidavit  of  defence  were 
filed,  in  which  it  was  averred,  in  substance,  that  defendant  did 
not  take  and  demand  possession  of  the  land  purchased,  on 
April  1,  1889 ;  that  the  contract  was  an  entii*ety,  and  could 
not  be  sued  on  by  piece-meal ;  that  settlement  of  the  estate  of 
Valentine  Bonheyo  had  not  been  completed,  and  the  action  for 
the  fl,000  instalment  was  premature ;  that  the  plaintiff  did 
not  tender  possession  of  the  premises  at  any  time,  and,  having 
a  tenant  in  possession  until  suit  brought,  he  could  not  have 
given  possession;  that  the  plaintiff's  tide  to  the  possession 
was  unmarketable  and  imperfect,  and  the  premises  were  in- 
cumbered by  leases  and  Hens  to  an  amount  exceeding  the 
amount  sought  to  be  recovered  in  the  action. 

On  July  20, 1889,  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  made  absolute  and  judgment  entered 
for  the  plaintiff,  without  opinion  or  reasons  filed  (so  far  as  the 
paper-books  showed),  the  sum  duie  being  liquidated  at  $1,018,33. 
Thereupon  the  defendant  took  this  appeal,  assigning  as  error 
the  order  entering  judgment  for  the  plaintiff  for  want  of  a 
sufficient  affidavit  of  defence. 

Mr.  A,  Blakeley  (with  him  Mr.  A.  M.  BlaJeeley)^  for  the 
appellant. 

Counsel  cited:  Byrne  v.  Hayden,  124  Pa.  171;  Prahl  v. 
Smaltz,  6  W.  N.  571;  Irvin  v.  Bleakley,  67  Pa.  24;  Hutchin- 
son V.  Wood  well,  107  Pa.  609. 

Mr,  W.  T.  Tredway^  for  the  appellee,  was  not  heard. 

The  brief  filed  cited :  (1)  Vulcanite  Paving  Co.  v.  Philad. 
Traction  Co.,  116  Pa.  280;  Mathews  v.  Sharp,  99  Pa.  660; 
Dewey  v.  Dupuy,  2  W.  &  S.  666;  Gould  v.  Gage,  118  Pa. 
663.  (2)  Smith  v.  Patton,  1  S.  &  R.  84 ;  Baum  v.  Dubois, 
43  Pa.  260;  Woods  v.  Watkins,  40  Pa.  468;  Bryar  v.  Har- 
rison, 37  Pa.  233. 

Pek  Curiam  : 
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CITY  OF  PITTSBURGH  v.  M.  G.  MacCC 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF 
PLEAS  NO.  2  OF  ALLEGHENY  COUNTY. 

Argued  November  4,  1889 — Decided  November  11,  1 

1.  An  affidavit  of  defence  to  a  municipal  claim  for  paving, 
that  the  conti*act  for  the  work  was  illegally  and  fraudu 
the  work  badly  done,  without  alleging  the  specific  defect 
cial  injury  to  the  defendant  therefrom,  is  insufficient  to 
mary  judgment :  Erie  City  v.  Butler,  120  Pa.  374. 

2.  The  affidavit  stated  opinions,  not  facts ;  and,  as  defendac 
ger  to  the  contract,  she  would  have  no  standing  to  def 
grounds  alleged,  at  least  without  showing  special  injury 
reason  thereof,  and  that  special  injury  must  relate  to  s< 
work  as  was  charged  against  her  propeity. 

Before  Paxson,  C.  J.,  Sterrett,  Grebn,  C] 
LLAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  180  October  Term  1889,  Sup.  Ct. ;  court  be 
July  Term  1889,  C.  P.  No.  2. 

On  June  6,  1889,  the  city  of  Pittsburgh  filed  i 
claim  for  .f5,621.77,  with  interest  from  January  \ 
tomey's  commissions,  etc.,  against  a  lot  of  grou 
Mathilda  G.  MacConnell,  situated  on  Winebiddle 
the  20th  ward,  alleging  that  said  sum  was  '*  the 
upon  said  lot  for  the  cost  and  expense  of  grading, 
setting  with  curb  stones,  within  six  months  last  pa 
of  Winebiddle  street  extending  from  Penn  avenu 
avenue ;  the  said  work  having  been  done  in  purs 
act  of  assembly,  approved  June  14,  1887,  and  an  ( 
the  select  and  common  councils  of  said  city,  passes 
1888 ;  the  said  work  having  been  commenced  on  ti 

of 188-,  and  completed  on  the  14th  day 

1889." 

A  scire  facias  thereon  was  issued,  returnable  to  tl 
day  of  July  thereafter.  No  statement  or  affidavit  ( 
filed :  Section  22,  act  of  June  14,  1887,  P.  L.  892. 

On  June  29, 1889,  the  defendant  filed  an  affidavi 
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which  averred  that  she  "  had  a  just  and  legal  defence  to  the 
whole  of  the  plaintiflfs  claim,  as  follows : 

"'  The  work  and  materials  were  not  offered  or  given  to  the 
lowest  responsible  bidder.  In  fact,  the  work  of  grading  and 
paving  and  curbing  said  Winebiddle  avenue  was  let  in  violation 
of  the  ordinance  of  said  city,  which  requires  that  *  all  contracts 
exceeding  in  value  the  sum  of  fifty  dollars  ($50)  shall  be  let  or 
entered  into  only  after  proposals  therefor  shall  have  been 
invited  by  advertisement,  in  the  official  newspapers  of  the  city, 
for  not  less  than  five  days.' 

**  That,  in  truth  and  in  fact,  there  were  plans  for  said  work, 
but  specifications  for  the  said  work  and  materials  were  not  fur- 
nished but  withheld  from  all  biddera,  except  perhaps  the  firm 
to  whom  the  city  authorities  having  charge  of  the  matter  in- 
tended to  let  the  work,  as  affiant  is  informed  and  believes  and 
expects  to  prove,  and,  in  order  to  accomplish  that  purpose,  there 
existed  a  secret  understanding  or  arrangement  to  not  advise  or 
inform  other  bidders  of  the  said  plans  and  specifications,  and 
thereby  prevent  them  from  competing  as  bidders. 

"  The  contract  was  fraudulently  let  by  the  means  and  in  the 
manner  aforesaid,  and  the  work  was  insufficiently  and  badly 
done.  Much  of  the  pavement  laid  on  said  avenue  by  said  con- 
tractors was  worthless  and  became  broken  immediately  after 
travel  was  permitted  on  the  avenue.  The  foundation  for  said 
pavement  was  insufficient,  and  the  material  furnished  for  said 
foundation  was  insufficient  to  support  the  pavement  laid  there- 
on, and  by  reason  thereof  much  of  said  pavement  sunk  and 
broke  and  fell  into  holes  and  was  worthless. 

"  Affiant  charges  that  said  contract  was  let  at  a  high  price, 
without  competition,  and  at  the  same  time  the  contractors  were 
allowed  to  do  the  work  in  a  careless  and  insufficient  manner, 
whereby  they  made  great  gains  and  profits. 

"  The  city  authorities  having  charge  of  the  letting  of  said 
work,  fraudulently  let  the  same  in  the  manner  herein  averred, 
and  permitted  them  to  do  said  work  in  an  improper  and  insuffi- 
cient manner,  thereby  prejudicing  and  wronging  the  owners  of 
property  abutting  on  said  avenue;  therefore,  the  defendant 
denies  liability  or  indebtedness  for  the  claim  sued  for." 

On  July  17,  1889,  a  rule  for  judgment  for  want  of  a  suffi- 
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cient  affidavit  of  defence  having  been  argued,  the  cou 
P.  J.,  held  that  the  case  seemed  to  be  covered  by  tl 
in  Erie  City  v.  Butler,  120  Pa.  374,  and  made  the 
lute.  Judgment  having  been  entered,  the  defendan 
appeal,  specifying  the  ordep  entering  judgment  for  t 
for  want  of  a  sufficient  affidavit  of  defence  as  error. 

Mr.  A.  M.  Brown^  for  the  appellant. 

Counsel  cited:  Section  6,  act  of  May  23,  1874, 
(Pittsb.  Dig.  79)  ;  §  22,  ordinance  of  December  17, 1 
pie  V.  Boar^  of  Improvement,  43  N.  Y.  227 ;  Biglei 
of  N.  Y.,  5  Abb.  N.  C.  51 ;  Wells  v.  Barnham,  20 
Kneeland  v.  Milwaukee,  18  Wis.  411 ;  Erie  City  v.  j 
Pa.  169;  Fell  v.  Philadelphia,  81  Pa.  58;  Pittsburj 
ter,  69  Pa.  365 ;  Schenley  v.  Commonwealth,  36  F 
Watson  V.  Philadelphia,  93  Pa.  111. 

Mr.  W.  0.  Morelandj  City  Solicitor,  for  the  appell 
Counsel  cited:  Erie  City  v.  Butler,  120  Pa.  374. 

Per  Curiam: 

This  affidavit  of  defence  resembles  the  one  in  E 
Butler,  120  Pa.  374,  being  "  rich  in  adjectives,  but 
facts." 

The  claim  for  grading,  paving,  and  curbing  was  no 
contractor,  using  the  name  of  the  city.  On  the  co 
contract  was  made  directly  by  the  city.  The  city  ac 
work  done  by  the  contractor,  and  then  iBled  this  clai 
against  defendant,  as  an  abutting  property  owner,  f( 
portion  of  the  expense.  She  sets  forth  in  her  affidf 
fence,  (a)  that  the  work  and  materials  were  not  offerc 
to  the  lowest  responsible  bidder;  (J)  that  the  coi 
fraudulently  let ;  and  ((?)  that  the  work  was  insuffic 
badly  done.  As  she  was  a  stranger  to  the  contract, 
have  no  standing  to  defend  upon  the  grounds  named, 
shows  special  injury  to  herself  by  reason  thereof,  and  t 
injury  must  relate  to  so  much  of  the  work  as  was  charg 
her  property.  The  city  is  not  seeking  to  hold  her  fc 
tion  of  the  work  done  elsewhere.  Upon  this  point  In 
is  not  only  lame  and  evasive,  but  it  is  silent.  She  do( 
Vol.  cxxx-  -30 
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the  work  opposite  her  property.  There  is  a  gen- 
.  that  the  pavement  was  poor,  and  the  material 
;he  foundation  insufficient.  We  have  here  a  mere 
[)  facts.  There  is  no  statement  of  the  depth  of  the 
of  what  it  was  composed ;  there  is  no  reference 
t  and  specifications  to  enable  the  court  to  judge 
antract  has  been  complied  with, 
ve  been  better,  had  the  defendant  known  that  the 
raudulently  let,  and  the  work  badly  done,  to  have 
matter  at  an  earlier  day.  A  propei-ty  owner  who 
3  that  a  sti-eet  contract  was  fraudulently  obtained 
officials,  and  sees  the  work  being  badly  done  un- 
jlects  to  inform  the  city,  or  to  take  any  steps  to 
has  not  a  very  strong  equity  to  be  relieved  from 
•e  of  the  cost.  It  is  not  safe  to  lie  by  under  such 
until  the  owner's  property  has  received  all  the 
he  improvement,  and  then  attempt  to  escape  all 
irden.  In  such  case,  where  the  city  has  in  good 
[  the  work  from  the  contractor,  the  owner  is  too 
complaint.  Even  where  the  contractor  receives 
b  bills  in  payment  of  his  work,  as  in  the  city  of 
md  some  other  places,  it  has  been  held  that  a  sub- 
iance  with  the  contract  is  sufficient  to  enable  the 
recover :  Erie  City  v.  Butler,  supra ;  Watson  v. 
lelphia,  93  Pa.  111.  If  deficient  in  some  minor 
e  defendant  can  only  have  a  deduction  for  such 
3  the  defendant  does  not  say  to  what  extent  she 
ed  by  the  defective  character  of  the  work.  She 
was  let  at  a  high  price,  but  is  silent  as  to  what 
,.«^ — «,«  ^jen  a  fair  price  therefor. 

It  was  said  in  Erie  City  v.  Butler,  supra :  "  When  work  of 
this  kind  is  done  by  conti*act  with  the  municipal  authorities,  the 
said  authorities  paying  therefor,  and  then  collecting  the  same 
from  the  property  owners,  ....  and  the  work  is  accepted  by 
the  city  authorities,  it  is  at  least  doubtful  whether  a  defence  of 
this  kind  could  be  set  up.  This  was  conceded  by  the  learned 
counsel  for  the  defendant."  We  are  not  required  to  decide  any 
such  question  in  this  case,  as  the  averments  in  the  affidavit  of 
defence  are  too  vague  and  unsatisfactory  to  carry  the  case  to 
the  jury. 

Judgment  affirmed. 
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MARY  E.  GORMLY  v.  WM.  M.  GORMLl? 

APPEAL.  BY  PLAINTIFF  FROM  THE  COURT   OF  COMM 
NO.   1   OF  ALLEGHENY  COUNTY,  IN  EQUITl 

Argued  November*  4, 1889— Decided  November  11, 188 

If  two  persons,  fully  informed  as  to  the  facts  of  an  estate  ii 
are  both  interested,  but  doubtful  as  to  the  extent  of  the! 
legal  rights  therein  as  against  each  other,  separately  tat 
counsel  and  are  informed  that  it  would  require  tedious  an 
litigation  to  determine  the  question,  and  a  written  agreen 
upon  entered  into  settling  amicably  their  respective  interc 
equity  for  the  cancellation  of  the  agreement  will  be  dismiss 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Cla 
lABis,  McCoLLUM  and  Mitchell,  JJ. 

No.  184  October  Term  1889,  Sup.  Ct. ;  court  belo 
June  Term  1887,  C.  P.  No.  1,  in  Equity. 

On  May  17,  1887,  Mary  E.  Gormly  filed  a  biU 
against  Wm.  M.  Gormly,  Jr.,  (and  others  as  to  whou 
subsequently  a  discontinuance,)  which  in  substance 

That  James  Gormly,  by  his  will  dated  January  8, 
admitted  to  probate  on  June  2,  1829,  devised  an  es 
male  to  his  two  sons,  James  and  William,  in  certain 
in  the  city  of  Pittsburgh,  and  that  the  said  son  Jai 
died,  his  share,  the  one  half  part,  descended  to  his 
John  B.  Gormly,  who  was  plaintifiFs  husband ;  th? 
death  of  said  John  B.  Gormly,  plaintiff's  husband, 
her  16,  1871,  she  became  entitled  to  dower  in  the  sa 
of  said  real  estate,  being  the  one  third  part  thereof,  o 
of  the  whole,  the  said  real  estate  having  remained 
that  the  defendant,  Wm.  M.  Gormly,  Jr..  who  is  t 
of  plaintiff's  deceased  husband,  upon  the  death  oi 
without  issuer  claimed  to  be  the  heir  in  tail,  entere 
session  of  said  undivided  one  half  part  of  said  real 
received  the  rents,  issues  and  profits  and  so  contir 
that  on  November  26, 1873,  the  plaintiff,  under  misi 
and  fact,  in  that  she  was  ignorant  that  said  real  esta 
ject  to  her  dower  rights  and  of  the  amount  and  vj 
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rest  in  the  same,  entered  into  an  agreement  under 
said  Wm.  M.  Gormly,  Jr.,  whereby  she  agreed  to 
receive  from  him,  the  one  twelfth  part  of  the  rents, 
profits  of  said  real  estate  in  full  settlement  and  sat- 
f  her  claim  for  dower  as  widow  of  said  John  B. 
hat  the  said  one  twelfth  part  of  the  rents,  issues  and 
but  one  half  of  the  amount  to  which  she  was  justly 
entitled,  and  that  said  agreement,  whereby  she  ig- 
id  mistakenly  relinquished  the  other  one  half  of  the 
unt  to  which  she  was  also  justly  and  legally  entitled, 
ind  executed  without  any  consideration  whatsoever 
to  her  therefor ;  that  from  the  time  of  the  execution 
Bement  until  the  present  the  plaintiff  had  received 
le  twelfth  part  of  the  rents,  etc.,  as  stipulated  in  said 
and  defendant  refused  to  pay  her  the  one  sixth 
lat  the  rents  arising  from  said  undivided  one  half  of 
itate  amounted  to  about  $2,000  per  annum,  etc.  The 
verred  that  said  Wm.  M.  Gormly,  Jr.,  was  not  the 
id  undivided  one  half  of  said  real  estate,  but  that 
eath  of  plaintiff's  husband  without  issue,  the  same 
to  him  and  others  named  as  co-defendants,  being 
V  of  the  testator,  as  tenants  in  common  in  fee  sim- 
hat  said  Wm.  M.  Gormly,  Jr.,  not  being  lawful  heir 
I  estate,  had  no  legal  right  or  authority  to  enter  into 
nent,  and  the  contract  lacked  the  element  of  mu- 
Jpon  the  foregoing  facts,  the  bill  prayed  that  the 
of  November  26,  1873,  be  surrendered  for  cancella- 
hat  Wm.  M.  Gormly  should  account,  etc. 
se  being  put  at  issue  by  answer  and  replication,  it 
ed  to  Mr,  (7.  C,  Montooth^  as  examiner  and  master, 
)ril  12,  1889,  filed  a  report  concluding : 
;  plaintiff,  at  the  time  of  entering  into  the  contract, 
i  of  the  bill,  was  entitled  to  dower  in  the  undivided 
one  nan  of  the  property  described,  equivalent  to  one  third 
thereof,  or  one  sixth  of  the  rents,  issues  and  profits  of  the 
whole.^ 

That  at  the  time  of  entering  into  said  contract,  the  plaintiff 
was  ignorant  of  her  legal  right  of  dower  in  said  property  and 
pf  the  amount  and  value  thereof,  and  continued  to  be  ig^norant 
thereof,  until  a  short  time  prior  to  the  filing  of  her  bill.^ 
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That  her  consent  to  and  execution  of  sai( 
tained  by  defendant  under  circumstances  o 
that  undue  and  unjust  advantage  was  taken 
and  of  the  confidence  which  her  family  relat 
ant  led  her  to  repose  in  him.* 

That  she  was  induced  hastily  and  hurri( 
consideration,  knowledge  or  legal  advice,  an 
as  to  operate  as  a  surprise  upon  her,  to  enl 
tract.* 

That  under  circumstances  of  ignorance, 
advantage,  misplaced  confidence,  concealmen 
plaintiff  entered  into  said  contract,  wherebj 
the  one  half  of  the  yearly  income  to  which  s 
titled,  without  any  considei*ation  being  given 
to  her  by  the  defendant.* 

The  master  therefore  recommended  a  de 
as  prayed  for  in  the  bill. 

To  the  report  of  the  master,  the  defendant 
inter  alia,  that  the  master  erred  in  his  findii 
ceptions  having  been  overruled  by  the  mas1 
before  the  court  on  the  filing  of  his  report,  ar 
the  court,  Slagle,  J.,  on  July  13, 1889,  fi 
opinion : 

James  Gormly  made  his  will,  dated  Janua] 
was  proved  June  2,  1829,  by  which  he  devis( 
as  follows : 

"Second.  I  give  and  bequeath  to  my  be 
aU  my  real  and  personal  estate  during  her  i 
her  death,  she  is  to  dispose  of  the  persons 
thinks  fit,  without  restriction. 

"  Third.  At  the  death  of  my  beloved  wU 
real  property  in  the  following  manner :  The 
ed,  the  ground  rent,  taxes  and  repairs  of  the  1 
from  the  rent,  and  the  remainder  to  be  divide 
my  two  sons,  James  and  William,  during  tt 
sons,  James  and  William,  are  to  give  to  theii 
ter  Mary  Ann  Fisher,  the  sum  of  fifty  dollar 
every  year  during  her  natural  life,  for  her  o^ 
proceeds  of  the  estate ;  this  money  to  be  pai 
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^  according  to  the  judgment  and  discretion  of 
If  any  of  my  sons  be  taken  away  by  death, 
out  lawful  issue,  their  part,  after  paying  the 
fifty  dollars,  aforesaid,  to  my  daughter,  Mary 
ing  her  natural  life,  falls  to  the  surviving  one, 
iral  life ;  and  at  their  death,  the  rents  of  the 
'e  to  descend  to  the  nearest  male  heirs  whose 
;  to  be  equally  divided  among  them  from  gen- 
ration,  successively.  If  any  of  my  devisees 
3  creditor  shall  have  no  power  over  any  of  the 
lit  only  over  the  yearly  income  of  said  devisee 
e  rent  of  said  estate.  And  it  is  my  will  that 
real  property  shall  ever  be  sold,  but  remain  a 
L  to  the  nearest  male  heirs  whose  surname  is 

re  said " 

^illiam  survived  their  father.  James  died  in 
awful  issue,  two  sons,  John  B.,  who  was  the 
M.,  the  defendant,  and  three  daughters.  John 
to  the  plaintiff  and  died  November  16,  1871, 
On  November  26,  1878,  an  agreement  was  en- 
5en  Wm.  M.  Gormly,  Jr.,  and  Mary  E.  Gormly, 
reciting  all  the  above  facts  at  length,  and  re- 
"  And  whereas,  doubts  have  arisen  as  to  the 
of  the  said  Mary  E.  Gormly  in  said  real  estat-e 
L*eof,  and  also  as  to  the  amount  of  the  same ; 
)  settle  fully  all  questions  arising  under  said 
ght  of  dower  of  said  Mary  E.  aforesaid,  and  the 
same,  the  said  parties  hereto,  in  consideration 
J,  have  agreed  and  do  hereby  agree  and  bind 
llows,  to  wit :  said  Wm.  M.  Gormly  to  pay  and 
E.  Gormly  to  receive  one  twelfth  of  the  rents, 
3S,  etc.,  in  full  settlement  and  satisfaction  of  her 
r  as  widow  of  said  John  B.  Gormly,  deceased, 
to  said  estate,  in  which  her  husband  had  an 
he  will  of  said  James  Gormly  aforesaid." 
of  the  rents,  up  to  the  date  of  the  agreement, 
thereafter  the  defendant  accounted  to  her  for 
3Cordance  with  the  agreement,  until  the  year 
May  17,  1887,  this  bill  was  filed,  in  which  the 
igain  recited,  copies  of  the  will  of  James  Gormly 
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and  the  agreement  of  November  26, 1873,  bein 
praying  that  the  agreement  of  November  26, 18 
and  canceled,  and  that  an  account  of  the  rents 
ground  of  her  claim  for  relief  is  stated  in  the  sev 
paragraphs  of  the  bill  as  follows  : 

"  Seventh.  That  as  your  oratrix  is  advised  an 
the  said  Wm.  M.  Gormly,  Jr.,  is  not  the  heir  t 
vided  one  half  of  said  real  estate,  but  that  up 
the  last  tenant  in  tail,  the  husband  of  your  • 
lawful  issue,  the  same  descended  to  all  the  def( 
at  law  of  the  testator,  as  tenants  in  common, 
subject  to  the  dower  rights  of  your  oratrix. 

"  Eighth.  That  on  or  about  the  26th  day  of  1 
your  oratrix  being  ignorant  of  the  matter  s( 
seventh  paragraph  of  the  bill,  as  well  as  of  t 
value  of  her  dower  interest  in  said  real  estate 
issues  and  profits  thereof,  entered  into  a  wril 
under  seal,  with  the  said  Wm.  M.  Gormly,  Jr. 
to  be  the  heir  to,  and  lawful  owner  of  said  unc 
of  said  real  estate,  whereby  she  being  under  xmi 
as  well  as  of  the  essential  facts,  as  above  state( 
and  in  the  ninth  paragraph : 

"Ninth.  That  said  Wm.  M.  Gormly,  Jr.,  no 
ful  heir  and  owner  of  said  undivided  one  ha] 
right  or  authority  to  enter  into  said  agreemen 
contract  lacks  the  element  of  mutuality ;  and 
ment,  whereby  your  oratrix  ignorantly  and  n 
quished  one  half  of  the  yearly  amount  to  whicl 
and  legally  entitled,  was  made  and  executed  vi 
sideration  whatever  being  paid  to  her  therefor,' 

The  bill  as  originally  filed  included  all  the 
James  Gormly  the  2d,  but  for  some  reason  was 
to  them,  and  left  to  stand  as  against  Wm.  1 
probably  because  plaintiff  concluded  that  it  di 
interest,  and  as  his  title  had  not  been  disput( 
heirs,  and  he  is  in  possession  of  the  property,  1 
be  properly  determined  against  him  alone. 

The  master  very  properly  says  there  are  tw 
discussion :  1.  That  touching  the  character  o 
John  B.  Gormly,  deceased,  in  his  lifetime,  and 
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c  1  .  .i.  ^j^^  plaintiff  here,  since  his  death.  2.  Whether 
adduced  before  the  master  is  sufiBcient  to  warrant 
scission  and  cancellation  of  the  agreement  of  date 
,  1878;  the  investigation  of  this  question  being 
holly  upon  the  conclusion  reached  in  the  final 

'  found,  as  to  the  first  question,  as  follows :  "  The 
les  that  the  question  is  not  free  from  difiiculty, 
;ht  in  which  he  views  the  will,  together  with  the 
ner  of  descent  under  the  common  law,  he  is  con- 
old  that  John  B.  Gormly  became  vested,  as  the 
James  Gormly,  the  younger,  with  an  estate  tail 
led  one  half  of  the  testator's  property."  And,  as 
question  as  follows :  '*  That  under  circumstances 
imposition,  undue  advantage,  misplaced  confi- 
Lrprise,  the  plaintiff  entered  into  said  contract, 
relinquished  the  one  half  of  the  yearly  income  to 
i  legally  entitled,  without  any  consideration  being 
'  promised  to  her  by  the  defendant." 
'  we  take  of  the  case  it  is  not  necessaiy  to  deter- 
ate  was  in  James  Gormly,  Jr. ;  whether,  as  claimed 
30unsel  and  found  by  the  master,  an  estate  tail  in 
[  one  half,  which  descended  to  his  oldest  son  John 
imed  by  counsel  for  defendant,  a  life  estate  in 
id  an  estate  tail  in  his  sons,  John  B.  being  a  ten- 
the  undivided  one  fourth ;  or  whether,  as  might 
le  provision  for  perpetuity  was  utterly  void,  and, 
;h  of  the  tenants  for  life,  the  entire  estate  went  to 
,w  of  the  testator.  It  is  true,  as  said  by  the  mas- 
s  not  free  from  difficulty. 

mt  for  the  determination  of  the  case  that  we  can- 
Lth  the  master  upon  his  finding  as  to  the  second 

bserved  that  the  bill  does  not  set  forth  any  im- 
le  advantage,  misplaced  confidence,  concealment, 
md  there  is  no  testimony  in  the  case  to  justify 
The  only  plea  in  the  bill  is  "  ignorance  of  mat- 
in the  seventh  paragraph  of  the  bill,  as  well  as 
id  value  of  her  dower  in  said  real  estate,  and  the 
nd  profits  thereof." 
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The  only  question  of  fact  of  which  she  alleges  ignorance  is 
as  to  the  value  of  the  interest.     If  this  is  intended  to  refer  to 
the  amount  in  money,  of  the  rents,  etc.,  it  is  not  sustained  by 
the  evidence.     It  appears  that  until  after  this  agreement  was 
made,  the  rents  were  collected  by  Wm.  R.  Gorn 
the  defendant  and  of  plaintiff's  husband  John  B.,  a 
she  says,  "  My  husband  was  sick  and  I  took  th 
bank  and  had  them  cashed ; "  so  that  she  had  the 
tunity  to  know  the  amount  of  the  rents,  that  th 
had.     But  aside  from  this  means  of  knowledge,  it 
prior  to  the  signing  of  the  agreement,  the  rents  i 
were  settled.     The  exact  date  has  not  been  gi\ 
agreement  was  not  signed  until  after  William's  ret 
wedding  trip.     Plaintiff  says,  "William  afterwai 
two  or  three  notes  for  back  rents.     These  notes  we 
about  the  time  William  was  going  to  be  married, 
liam  Gormly  had  the  back  rents  in  his  possession  a 
William  testifies  to  the  same  matter. 

But  aside  from  this,  under  the  agreement  the  e 
of  rents  is  immaterial,  as  she  will  get  her  share  wl 
may  be.  If  she  has  sold  her  interest  for  a  gross  si 
have  been  material ;  under  the  agreement  made,  it 

It  follows,  then,  that  the  only  matter  as  to  wh 
ignorant  was  a  question  of  law  and  not  of  fact.  \^ 
condition  of  the  parties  as  to  this  matter  ? 

— The  court  here  reviewed  the  testimony  to  s 
showing  the  fact  that  the  plaintiff  and  defendant  ha 
taken  legal  advice  before  the  agreement  of  Noveml 
was  executed,  and  proceeded : 

There  was  no  relation  of  confidence  between  the 
defendant,  and  if  there  were,  there  is  no  evidence 
anything  to  prevent  her  from  obtaining  full  inf( 
that  he  was  better  informed  than  she  was.     It  seen 
was  an  opinion  by  those  interested  that  no  female 
any  interest  in  the  property.     The  defendant  held 
ion.     The  plaintiff  was  advised  otherwise.     Both 
and  received  no  decided  opinion  as  to  their  rigl 
counsel  for  each  thought  it  would  require  tedious 
sive  litigation  to  settle  the  question.     To  avoid  thi 
ment  was  made. 
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In  Graham  v.  Pancoast,  30  Pa.  97,  Justice  Sharswood  says: 
"  The  power  of  a  chancellor  to  decree  the  rescission  of  a  con- 
tract and  order  a  surrender,  though  undoubted,  is  one  of  the 
most  delicate  powers  which  he  is  ever  called  upon  to  exercise, 
and  is  never  to  be  put  forth  except  in  a  clear  case.  It  is  not 
sufficient  to  put  him  in  motion,  that  suspicion  and  distrust  have 
been  thrown  over  a  transaction.  Inadequacy  of  price,  impro- 
vidence, surprise  and  mere  hardship,  have  each  been  held  suffi- 
cient to  stay  the  active  interposition  of  a  chancellor.  Yet  no 
one  of  these,  nor  all  combined,  furnishes  an  adequate  reason 
for  a  judicial  rescission  of  a  contract.  For  such  action,  some- 
thing more  is  demanded,  such  as  fraud,  mistake  or  illegality. 

In  regard  to  the  value  of  the  lots,  and  their  liability  to 

sale,  both  parties  had  equal  means  of  information,  and  when 
that  is  the  case,  a  representation,  though  untrue,  will  not  be 
considered  fraudulent."  And  in  Light  v.  Light,  21  Pa.  412, 
Judge  Black  says :  "  Everyone  is  conclusively  presumed  to 
know  the  law ;  without  this  presumption  no  law  could  be  exe- 
cuted. Those  who  desire,  to  violate  it  could  easily  misunder- 
stand it,  and  ignorance  could  be  feigned  where  it  did  not  exist 
If  contracts  were  binding  only  on  those  who  knew  what  con- 
struction the  courts  would  put  on  them,  few  would  stand." 

In  this  case,  under  the  evidence,  the  complaint  of  plaintiff  is 
that  at  the  time  the  contract  was  made,  which  she  asks  the 
coui't  to  rescind,  she  was  not  informed  as  to  the  construction 
the  courts  would  give  to  the  will  of  James  Gormly,  and  the 
interest  which  her  husband  took  under  it.  If  the  interest  were 
plain,  then  she  should  know  it ;  if  it  were  doubtful,  it  was  the 
proper  subject  of  conpromise.  Under  the  evidence  in  the  case, 
the  findings  of  the  master  cannot  be  approved.  If  there  were 
more  doubt  as  to  these  conclusions,  the  court  would  be  slow  to 
move,  at  this  time,  the  contract  having  been  in  force  for  over 
fifteen  years,  without  complaint.  But  aside  from  this,  the 
court  is  clearly  of  opinion  that  the  exceptions  should  be  sus- 
tained, and  the  bill  dismissed,  at  costs  of  plaintiff. 

A  formal  decree  having  been  entered  dismissing  the  bill  at 
the  costs  of  the  plaintiff,  the  plaintiff  took  this  appeal,  specify- 
ing that  the  court  erred,  inter  alia :  1.  In  entering  the  decree 
sustaining  the  defendant's  exceptions.^  *®  *  2.  In  dismissing 
the  bill  at  plaintiff's  costs. 
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Mr.  Alfred  Kerr^  for  the  appellant. 

Counsel  cited :  Guthrie's  App.,  37  Pa.  10 ; 
30  Pa.  99 ;  Wheeler  v.  Smith,  9  How.  55 ;  \\ 
66 ;  Pusey  v.  Desbouvrie,  3  P.  Wms.  316 ;  1 
§§  117-18, 128, 133-4,  307-8,  331 ;  Hunt  v.  Mo 
Bispham's  Eq.,  §§  188,  232;  3  Greenl.  Ev.,  § 
App.,  107  Pa.  611 ;  Dariington's  App.,  86  Pa. 
ham's  App.,  122  Pa.  464 ;  WorraU's  App.,  110 

Mr.  James  S.  Young  (with  him  Mr.  Willian 
for  the  appellee. 

Counsel  cited:  Light  v.  Light,  21  Pa.  407; 
McClurg,  8  W.  &  S.  31 ;  Cook  v.  Wright,  1  B 
E.  C.  L.  R.  669) ;  Lies  v.  Stub,  6  W.  48 ;  Ranki 
7  W.  372. 

Peb  Cubiam: 

The  opinion  of  the  learned  judge  below  is  s 
factory  that  we  affirm  this  decree,  for  the  reas< 
by  him. 

Decree  affirmed,  and  the  appeal  d 
costs  of  the  appellant. 


JOHN  BRADLEY  v.  CITY  OF  PITT 

APPEAL  BY  PLAINTIPP  FBOM  THE  OOUBT 
PLEAS  NO.   1   OP  ALLEGHENY  COTJ] 

Argued  November  4,  188&— Decided  November 

1.  Under  the  second  proviso  of  §  9,  act  of  March  22,  ISl't 
the  second  class  is  not  liable  for  the  sheriff ^s  and  prol 
proceedings  to  enforce  by  lien  a  municipal  claim  for 
as  the  lien  is  in  full  force  and  the  property  unsold  th 

2.  The  matter  of  the  costs  of  collection  is  properly  inc] 
of  •*  collection ; "  wherefore  the  proviso,  so  far  as  rela 
of  the  taxable  costs  of  such  a  proceeding,  is  not  uncc 
ground  that  the  subject  is  not  indicated  in  the  title  of 
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Before  Paxson,  C.  J.,  Stekbett,  Green,  Clark,  Wii/- 
TiTAMS,  McCoLLXJM  and  Mitchell,  JJ. 

No.  193  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  764 
June  Term  1889,  C.  P.  No  1. 

On  July  3, 1889,  a  case  stated  was  submitted,  in  which  John 
Bradley,  prothonotary,  etc.,  was  plaintiff,  and  the  city  of  Pitts- 
burgh was  defendant,  showing : 

That  the  city  of  Pittsburgh,  a  city  of  the  second  class,  on 
September  16,  1883,  filed  a  municipal  claim,  under  §  9,  act  of 
March  22,  1877,  P.  L.  16,  against  John  Morrow,  for  taxes 
against  certain  property  in  the  6th  ward ;  that  on  February  10, 
1885,  a  scire  facias  was  issued  upon  said  claim,  and  on  March 
13,  1885,  judgment  was  duly  entered  thereon  in  favor  of  the 
city,  for  $103.32,  but  no  further  proceedings  had  been  taken  to 
collect  said  claim ;  that  the  fees  of  the  prothonotary  and  sher- 
iff for  services  in  the  proceeding  were  taxed  at  the  sum  of  $8; 
to  wit :  prothonotary,  f5.50 ;  sheriff,  $2:50 ;  and  no  part  of  said 
fees  had  ever  been  paid.  If  the  court  should  be  of  the  opinion 
that  the  city  of  Pittsburgh  was  liable  for  the  payment  of  said 
fees,  judgment  was  to  be  entered  for  the  plaintiff  for  $8; 
but  if  not,  judgment  was  to  be  entered  for  the  defendant ;  the 
right  to  a  writ  of  error  reserved. 

After  argument,  the  court,  Slaglb,  J.,  filed  the  following 
opinion : 

It  appears  by  the  statement  filed,  that  the  plaintiff  is  pro- 
thono.tary  of  Allegheny  coimty,  and  as  such  performed  services 
in  a  certain  lien  filed  by  the  collector  of  delinquent  taxes,  in 
the  name  of  the  city,  against  the  property  of  John  Morrow, 
at  No.  36  December  Term  1883 ;  that  a  scire  facias  was  issued 
February  10, 1885,  upon  which  judgment  was  entered  on  March 
13, 1885,  and  no  further  proceedings  had  since.  The  plaintiff 
demanded  payment  of  his  fees,  which  was  refused. 

In  Musser  v.  Good,  11  S.  &  R.  247,  Judge  Gibson  says: 
"  Originally,  I  apprehend,  fees  were  strictly  demandable  the 
instant  at  which  the  services  were  rendered,  but  an  uninter- 
rupted course  of  indulgence  at  length  ripened  into  a  custom 
which  has  received  the  sanction  of  judicial  decision,  that  the 
party  for  whose   benefit  they  were   rendered  should  not  be 
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called  upon  to  pay  them  till  after  the  determination  of  the  cause." 

In  the  case  refeiTed  to,  Lyon  v.  McManus,  4  Binn.  167,  Jud^e 

TiLGHMAN  says :  "  Fees  are  given  to  the  prothonc 

of  assembly,  but  the  act  does  not  say  at  what  time 

shall  be  payable."     The  intimation  is  that  if  the  z 

scribed  the  time  of  payment  it  would  have  been  cc 

this  right ;  and  in  the  absence  of  such  provision  he 

it  must  be  governed  by  custom,  which  fixed  the  ti 

ment  at  the  end  of  the  suit,  which  Judge  Ybates 

case  they  could  not  be  procured  from  the  defends 

action  marked  '  not  to  be  brought  forward,'  when 

brought  upon  the  docket  again  in  the  course  of  a  ye 

judgment  had  been  obtained  against  a  defendant  wl 

discharged  under  the  acts  of  insolvency."     In  the 

case  of  Harris  v.  Christian,  10  Pa.  233,  the  court  he 

fees  of   an  alderman  were  earned  when  the  suits  w 

ated  on  the  rendition  of  the  several  judgments. 

These  cases  recognize  that  the  right  to  fees  is  sta 
amount  and  time  of  payment.  And  the  right  to 
them  has  been  exercised,  by  the  legislature  in  the  ac 
ing  fees,  and  providing  that  no  officer  shall  charge 
vice  other  than  those  expressly  provided  for :  Sec 
of  February  22, 1821,  7  Sm.  L.  378 ; •§  9,  act  of  Api 
P.  L.  452 ;  §  12,  act  of  June  12,  1878,  P.  L.  194. 

Judgment  having  been  entered  in  this  case,  tl 
would  be  entitled  to  demand  payment,  unless  the  rij 
fied  by  act  of  assembly.  The  defendant  claims  that 
fication  is  found  in  the  act  of  March  22,  1877,  P.  L. 
Dig.  274).  The  ninth  section  of  the  act  authorizes 
tor  to  sell  personal  property  after  thirty  days,  an( 
estate  of  any  owner,  where  the  taxes  or  water  rents 
paid  for  six  months,"  and  directs  that  he  procure  a 
of  the  property  and  "  file  liens  therefor  in  the  omc€ 
thonotary ; "  and  then  provides :  "  That  in  all  cases 
taxes  or  water  rents,  the  city  controller  is  hereby 
and  directed  to  bid  on  the  property  a  sum  sufficient 
city's  lien  for  all  taxes  and  water  rents  due  and  un 
this  act,  and  in  case  of  purchase  the  property  shal 
to  redemption,  and  in  all  such  cases  neither  the  collei 
city  shaU  be  liable  for  the  payment  of  the  sheriff's 
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otary's  costs,  until  the  claim  of  the  city  and  the  costs  shall  be 
realized  out  of  the  real  estate  so  bought  in  and  held  for  the  use 
of  the  city." 

Counsel  for  plaintiff  contends  that  this  provision  is  limited 
to  the  cases  specified  in  the  proviso,  to  wit,  a  sale  and  purchase 
by  the  controller.  If  this  were  so,  it  would  be  absolutely  nuga- 
tory. As  soon  as  judgment  had  been  obtained  the  officers 
could  demand  payment  of  their  fees  before  the  city  had  an  op- 
portunity to  bid  in  the  property,  or  to  ascertain  if  such  course 
would  be  necessary  because  of  the  want  of  other  bidders.  It 
would  thus  be  within  the  power  of  the  officers  to  nullify  the 
provision  of  the  act  by  compelling  payment  before  it  could 
come  into  operation.  Such  effect  can  be  avoided  by  referring 
this  provision  to  the  entire  section,  instead  of  limiting  it  to  the 
proviso,  and  holding  that  "all  such  cases"  apply  to  all  pro- 
ceedings mentioned.  This  does  no  violence  to  the  language 
and  gives  full  effect  to  the  apparent  intention  of  the  legislature. 
As  to  the  justice  of  such  legfislation  we  have  nothing  to  do,  but 
when  properly  considered  it  may  be  fully  justified.  Since  the 
act  of  1877  it  is  a  question  between  the  city  and  county,  two 
municipal  corporations,  both  the  creatures  of  the  legislature, 
each  serving  the  public,  and  each  looking  to  the  proper  reali- 
zation of  its  claims. 

It  is  contended,  also,  that  the  act  of  assembly  is  void,  so  far 
as  it  relates  to  costs,  because  the  subject  is  not  indicated  by  the 
title.  The  title  is  "  An  Act  in  relation  to  cities  of  the  second 
class,  providing  for  the  levy,  collection  and  disbursement  of 
ttixes  and  water  rents."  The  collection  of  taxes  is  thus  dis- 
tinctly stated  and  the  costs  of  such  collection  is  certainly  per- 
tinent and  properly  included  in  that  subject.  "If  the  title 
fairly  gives  notice  of  the  subject  of  the  act,  so  as  reasonably 
to  lead  to  an  jaquiry  into  the  body  of  the  bill,  it  is  all  that 
is  necessary : "  Allegheny  County  Home's  App.,  77  Pa.  80.  The 
title  to  this  act  was  considered  in  Kilgore  v.  Magee,  85  Pa.  401, 
in  reference  to  its  application  to  the  central  board  of  education, 
and,  though  the  Supreme  Court  does  not  refer  to  the  question, 
it  must  have  regarded  the  title  sufficient  to  cover  legislation 
affecting  that  corpoiution. 

Whether  or  not  the  city  can  ever  be  compelled  to  pay  the 
fees  and  costs  in  cases  of  liens  filed  for  taxes,  need  not  be  de- 
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cided.  Ill  this  case  the  lien  is  in  full  force ;  under  the  act  of 
assembly  there  is  no  liability  to  pay  at  present,  and  therefore 
judgment  must  be  entered  for  defendant. 

Judgment  having  been  entered  for  the  defendant, 
iff  took  this  appeal.  The  specifications  of  error,  ho 
not  appear  in  the  paper-books. 

Mr,  JR.  B.  Petty ^  for  the  appellant. 

Upon  the  right  of  plaintiff  to  recover,  general! 
cited :  Musser  v.  Good,  11  S.  &  R.  247 ;  Lyon  v. 
4  Binn.  167 ;  Hanis  v.  Christian,  10  Pa.  233 ;  Moore 
13  S.  &  R.  100 ;  Banks  v.  Juniata  Bank,  16  S.  &  R. 
soil  V.  Smith,  26  Pa.  397;  Bradbury  v.  Wagenho 
180 ;  East  Union  Tp.  v.  Ryan,  86  Pa.  469.     As  to  i 
stitutionality  of  the  second  proviso  of  §  9  of  the  ac 
PhoenixviUe  Bor.  Road,  109  Pa.  44;  McCarthy  v 
wealth,  110  Pa.  243 ;  Morrison  v.  Bachert,  112  Pa.  3 
ton  City  v.  Silkman,  113  Pa.  191 ;  Scranton  Sch. 
113  Pa.  176 ;  Ayars's  App.,  122  Pa.  266 ;  Philadelp 
dmgton  Church,  115  Pa.  291 ;  Meadville  City  v.  Di 
Pa.  1. 

Mr.  W.  C.  Morelandy  City  Solicitor,  for  the  appel 
Counsel  cited :  Allegheny  Co.  Home's  App.,  77  P 
gore  V.  Magee,  85  Pa.  401 ;  Speer  v.  School  Dir.,  S 
Penna.  R.  Co.  v.  Riblet,  66  Pa.  169;  Common wealtl 
99  Pa.  540;  Hilbish  v.  Catherman,64  Pa.  154;  D. 
Allegheny,  95  Pa.  442;  Dorsey's  App.,  72  Pa.  192; 
Weaver,  64  Pa.  425;  PhoenixviUe  Bor.  Road,  1( 
State  Line  &  Juniata  R.  Co.'s  App.,  77  Pa.  429 ;  Esl 
89  Pa.  209 ;  Myers  v.  Commonwealth,  110  Pa.  225 ; 
Borough,  117  Pa.  538 ;  Ridge  Ave.  Ry.  Co.  v.  PI 
124  Pa.  219;  Wheeler  v.  Philadelphia,  77  Pa.  3 
Roup's  Case,  81*  Pa.  211 ;  Reading  City  v.  Savag 
198;  McCarthy  v.  Commonwealth,  110  Pa.  246;  \! 
Railway  Co.,  118  Pa.  192;  Ayars's  App.,  122  Pa.  2' 

Per  Curiam: 

This  judgment  is  aflBrmed,  upon  the  opinion  of  1 
judge  of  the  court  below. 

Judgment  i 
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EST.  OF  MARGARET  McDONALD,  DECEASED. 

APPEAL   BY   ELIZABETH   MCCAULEY  FROM  THE   ORPHANS' 
COURT   OF   ALLEGHENY  COUNTY. 

•gued  November  5, 1889— Decided  November  11,  1889. 

3f  a  decedent,  domiciled  in  this  state  but  dying  in  a  foreign 
aving  been  admitted  to  probate  and  filed  in  the  probate  court 
ign  country,  a  copy  thereof  duly  proved  by  the  testimony  of 
ibing  witnesses  taken  upon  a  commission,  is  entitled  to  be 
0  probate  in  the  court  of  the  domicile  in  this  state. 
3lication  for  an  issue  devisavit  vel  non,  alleging  testamentary 
and  undue  influence,  testimony  showing  that  the  qaind  of  the 
as  somewhat  weak  and  vacillating,  and  that  the  alleged  will 
in  favor  of  a  beneficiary  with  whom  she  formerly  had  not 
riendly  terms,  is  insufficient  to  warrant  the  ordering  of  an 


Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
JoLLUM  and  Mitchell,  JJ. 

October  Term  1889,  Sup.  Ct. ;  court  below.  No.  432 
Term  1888,  O.  C. 

ember  17,  1888,  Elizabeth  McCauley  presented  her 
lowing  that  she  was  the  only  sister  of  Margaret  Mc- 
ceased,  who,  a  resident  of  Allegheny  city,  Pa.,  had 
jcember  7,  1885,  while  on  a  visit  at  Porta  Ferry,  in 
iving  an  alleged  will  bearing  date  December  4, 1885, 
to  be  executed  at  Porta  Ferry,  and  which  had  been 
admitted  to  probate  in  the  High  Court  of  Justice,  at  Dublin,  in 
Ireland,  on  January  20,  1886 ;  that  a  copy  of  said  alleged  will, 
proved  by  the  testimony  of  the  subscribing  witnesses  taken 
upon  a  commission  sent  for  the  purpose  to  Dublin,  had  been 
admitted  to  probate  by  the   register  of   wills  in  Allegheny 
county  on  or  about  March  6,  1888 ; — ^praying  upon  the  forego- 
ing and  other  facts  set  forth  in  said  petition  that  an  issue  be 
granted,  to  determine : 

1.  Whether  or  not  at  the  time  of  the  execution  of  the  said 
writing  or  alleged  will  the  said  Margaret  McDonald  was  of 
sound  and  disposing  mind,  memory  and  understanding ;  that 
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is,  possessed  of  testamentary  capacity,  and  capable  of  transact- 
ing business. 

2.  Whether  the  execution  of  said  paper  writing  was  procured 
by  fraud  and  the  exercise  of  undue  and  improper  influence  upon 
the  part  of  the  beneficiaries  mentioned  in  said  alleged  will  or 
writing. 

3.  Whether  or  not,  the  original  will  should  be  probated  in 
Allegheny  county,  the  domicile  of  said  decedent  and  where  her 
only  estate  is,  and  not  in  Ireland,  where  at  the  time  of  her 
death  she  had  no  estate  whatever. 

To  a  citation  upon  the  beneficiaries  of  the  alleged  will, 
awarded  upon  the  filing  of  the  petition,  an  answer  was  filed ; 
and  a  hearing  having  been  had,  on  January  17,  1889,  the  court, 
Over,  J.,  filed  the  following  opinion : 

The  appellant  alleges :  (1)  That  Margaret  McDonald,  the 
decedent,  at  the  time  she  executed  the  paper,  a  copy  of  which 
has  been  admitted  to  probate  as  her  will,  had  not  testamentary 
capacity,  and  that  it  was  procured  to  be  made  by  fraud  and 
undue  influence,  and  prays  for  an  issue  to  determine  these 
questions.  (2)  That  her  domicile  was  in  this  county,  and  that, 
therefore,  a  copy  of  the  paper  could  not  be  legally  admitted  to 
probate  there. 

1.  Whilst  the  evidence  shows  that  her  mind  was  somewhat 
weak  and  vacillating,  yet  as  this  does  not  constitute  testamen- 
tary incapacity,  an  issue  as  to  that  must  be  refused.  It  must 
be,  also,  as  to  the  question  of  fraud  and  undue  influence. 
There  is  no  direct  evidence  to  sustain  tlus  averment  of  the 
appellant,  but  it  is  claimed  that  it  should  be  inferred  from  the 
facts  of  the  case.     They  are  substantially  as  follows : 

On  May  27, 1876,  Mrs.  McDonald  executed  a  paper,  as  her 
will,  in  which  she  gave  all  her  estate  to  her  sister,  the  appel- 
lant. In  July,  1885,  in  company  with  her  husband,  she  visited 
friends  in  Ireland,  stopping  with  her  sister-in-law,  Mrs.  McMath, 
at  Porta  Ferry,  where  she  executed  the  paper  probated  as  her 
will  on  December  4, 1886,  in  which  she  bequeathed  a  legacy 
of  one  hundred  and  fifty  pounds  to  Mrs.  McMath,  one  of  two 
hundred  and  fifty  to  Mrs.  Savage  her  niece,  one  of  one  hun- 
dred and  fifty  to  Capt.  Conkey  described  as  her  cousin,  one  of 
twenty  pounds  to  the  poor  of  Porta  Ferry,  and  gave  the  re- 
VoL.  cxxx — 31 
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mainder  of  the  estate  to  her  husband.  Prior  to  this  visit  she 
was  not  on  friendly  terms  with  Mrs.  McMath  and  frequently 
expressed  great  dislike  for  her.  The  will  was  prepared  by  a 
Mr.  Mount,  one  of  the  witnesses,  who  testified  that  no  person 
was  present  with  him  when  the  instructions  were  given  and  it 
was  prepared,  and  no  person  but  the  other  witness  and  himself, 
when  it  was  executed.  Mr.  McDonald,  her  husband,  was  with 
her  almost  constantly  during  her  sickness,  but  when  the  will 
was  being  prepared,  was  out  taking  a  walk,  but  returned  before 
the  business  was  finished.  He  testified  that  Mr.  Savage,  on 
his  return,  told  him  that  he  could  not  go  into  his  wife's  room, 
that  she  was  settling  her  affairs ;  that  he  was  not  allowed  to 
go  in,  and  did  not,  until  after  the  witness  had  gone  away ;  that 
he  had  no  conversation  with  her  about  the  will,  except  that  on 
the  evening  after  its  execution,  she  asked  him  to  sign  an  agree- 
ment that  she  was  to  do  with  her  property  as  she  wanted,  which 
he  promised  to  sign  and  subsequently  did.  He  also  testified, 
that  Ms  wife,  when  they  were  returning  to  Ii-eland  from  a  visit 
to  Scotland  took  sick  at  Belfast,  and  that  at  her  request  he  tel- 
egraphed for  Mrs.  McMath  to  come  there;  that  she  came  and 
accompanied  them  to  her  home  at  Porta  Ferry,  where  Mrs. 
McDonald  lay  sick  for  four  or  five  weeks,  and  died  on  Decem- 
ber 7,  1885. 

The  only  reasons  which  can  be  given  to  infer  undue  influ- 
ence, are  that  it  is  improbable  that  without  such  influence 
Mrs.  McDonald  would  have  bequeathed  a  legacy  to  Mrs.  Mc- 
Math, and  none  to  the  appellant.  But,  whilst  it  is  evident  that 
her  feelings  towards  both  had  frequently  changed,  yet  it  ap- 
pears that  the  change  as  to  Mrs.  McMath  occurred  prior  to  the 
time  the  will  was  made ;  and  that  when  they  were  separated 
and  she  was  in  distress,  she  appealed  to  Mrs.  McMath  for 
friendly  aid,  and,  for  aught  that  appears  in  the  evidence,  the 
change  as  to  the  appellant  may  have  occurred  long  prior  to  her 
visit  to  Ireland.  These  reasons,  therefore,  are  not  suflBcient  to 
justify  such  an  inference. 

2.  Mrs.  McDonald  and  her  husband  were  domiciled  in  this 
county  for  a  number  of  years  prior  to  their  visit  to  Ireland, 
and  their  intention  was  to  return  here  after  the  visit.  Her 
domicile  was  therefore  in  this  county,  and  this  court  had  orig- 
inal jurisdiction  of  the  probate  of  her  will.     It  was,  however. 
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probated  and  filed  in  the  probate  court  at  Dublin,  Ireland ;  and, 
as  it  cannot  be  wfthdrawn  from  the  records  of  that  court,  a 
certified  copy  was  admitted  to  probate  by  the  register,  upon 
proof  by  the  subscribing  witnesses  as  to  the  execution  of  the 
original,  and  that  the  copy  was  a  true  one.  It  is  objected  to 
this  that  only  the  original  will  could  be  admitted  to  probate. 

In  Foster's  App.,  87  Pa..  67,  it  was  held  that  when  a  will  of 
a  testator  was  lost  or  destroyed,  its  contents  may  be  proved  by 
parol  and  the  will  as  thus  reproduced  admitted  to  probate. 
And  it  was  said  in  Laing  v.  Oakly,  98  Mass.. 267,  that  the  in- 
ability to  produce  the  original  will,  caused  by  its  detention  in 
a  foreign  court,  would  make  secondary  evidence  of  its  contents 
admissible,  as  much  as  if  the  papers  were  lost.  The  principal 
objection  which  can  be  made  against  permitting  a  lost  or  de- 
stroyed will  to  be  probated,  is  that  the  contents  have  to  be 
proven  by  oral  testimony,  and  that  too  much,  therefore,  depends 
upon  the  memory  of  the  witnesses.  But  where  the  will  has 
been  deposited  in  a  foreign  court  and  a  copy  of  it  is  produced, 
this  objection  does  not  exist ;  and,  as  it  is  as  much  beyond  the 
control  of  the  parties  there,  as  if  it  were  lost  or  destroyed,  a 
fortiori,  the  rule  applicable  to  lost  wills  should  apply.  It  fol- 
lows therefore  that  the  register  was  right  in  admitting  the  copy 
of  the  will  to  probate,  and  this  appeal  must  be  dismissed. 

A  decree  having  been  entered  dismissing  the  petition,  the 
petitioner  took  this  appeal,  specifying  that  the  court  eiTcd : 
1.  In  refusing  to  award  an  issue  as  prayed  for.  2.  In  ruling 
that  the  copy  of  the  will  as  admitted  to  probate  in  Ireland,  was 
properly  admitted  to  probate  in  Allegheny  county. 

Mr.  R.  S.  Floyd^  for  the  appellant. 

Upon  the  questions  of  testamentary  capacity  and  undue  in- 
fluence, counsel  cited :  Dunham's  App.,  27  Conn.  192 ;  Brooks 
V.  Townsend,  7  Gill  10,  27 ;  Redf .  Am.  C.  on  Wills,  67,  89, 
736;  1  Redf.  on  Wills,  510-14,  529;  Boyd  v.  Boyd,  66  Pa. 
294;  Cuthbertson's  App.,  97  Pa.  172;  Harden  v.  Hays,  9  Pa. 
151.  Upon  the  jurisdiction  for  probate :  Schouler  on  Exrs.  & 
Admrs.,  §§  21,  57 ;  1  Wms.  on  Exrs.,  428. 

Mr.  John  Gr,  Bryant,  for  the  appellees,  was  not  heard. 
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Per  Curiam: 

The  decree  is  affinned,  and  tlie  appeal  dismissed, 
at  the  costs  of  the  appellant. 


GEORGE  KRAMER  v.  R.  C.  WINSLOW. 

APPEAL  BY  PLAINTIFF   FROM  THE  COURT   OF  COMMON 
PLEAS   OF  JEFFERSON  COTTNTT. 

Argued  October  8,  1889— Decided  January  6, 1890. 
[To  be  reported.] 

1.  If  an  agent  with  written  authority  to  sell  land  for  a  specified  price, 
contracts  for  its  sale  at  a  greater  price,  and,  concealing  this  fact  from 
his  principal,  obtains  a  conveyance  of  the  latter^s  title  for  the  originally 
specified  price,  after  which  he  consummates  the  sale  previously  con- 
tracted for,  such  agent  is  bound  to  account  to  the  principal  for  the  dif- 
ference between  the  amount  paid  by  him  for  the  title  and  the  proceeds 
of  the  sale  by  him  made. 

2.  In  an  action  by  the  principal  to  recover  this  difference,  no  question  as 
to  a  merger  of  the  original  writing,  authorizing  a  sale,  in  the  sub- 
sequent conveyance  to  the  agent,  or  as  to  altering,  contradicting  or 
setting  aside  the  instrument  transferring  to  the  agent  the  title  of  the  prin- 
cipal, can  arise,  unless  the  agent  shows  clearly  that  before  purchasing 
the  title  from  the  principal  he  gave  the  latter  full  information  respect- 
ing the  contract  of  sale  which  he  had  already  made. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLiTM  and  Mitchell,  J  J. 

No.  51  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  96 
February  Term  1886,  C.  P. 

On  January  7,  1886,  George  Kramer  brought  assumpsit 
against  R.  C.  Winslow,  to  recover  a  balance  alleged  to  be  in 
the  hands  of  the  defendant  as  the  agent  of  the  plaintiff  for 
the  sale  of  certain  lands.  The  defendant's  pleas  were  non- 
assumpsit,  the  statute  of  limitations,  payment  with  leave  and 
set-off. 

At  the  trial  on  May  26, 1887,  the  following  facts  were  shown  : 
In  the  year  1879,  the  plaintiff,  the  defendant,  John  Hastings 
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and  M.  J.  Dinsmore  were  tenants  in  common  of  a  certain  tract 
of  land,  containing  1,112  acres,  in  McCalmont  township,  Jeffer- 
son county,  each  owning  the  undivided  one  fourth  thereof. 
The  owners  desired  to  sell  it.  The  plaintiff's  interest  in  it  was 
largely  encumbered  with  judgments.  In  December  of  that 
year  the  plaintiff  gave  to  the  defendant  a  writing  of  which  the 
following  is  a  copy : 

"I  hereby  authorize  R.  C.  Winslow  to  sell  my  undivided  one 
fourth  interest  in  the  eleven  hundred  and  twelve  acre  tract  of 
land  in  McCalmont  township,  Jefferson  county,  for  the  con- 
sideration of  seven  thousand  five  hundred  dollars,  one  third  as 
soon  as  the  deed  can  be  made,  and  balance  in  two  equal  an- 
nual payments,  with  interest.  And  for  the  purpose  of  making 
a  good  title,  I  authorize  him  to  issue  an  execution  on  the  judg- 
ment of  J.  G.  Calwell  against  m6  and  sell  my  interest  at  sher- 
iff's sale,  for  the  purpose  of  removing  all  encumbrances  against 
said  land,  and  to  purchase  the  same  at  said  sheriff's  sale,  or 
have  some  one  do  the  same,  so  as  to  control  the  title ;  not, 
however,  at  a  price  exceeding  about  three  thousand  dollars. 
And  when  the  sale  is  made,  and  the  deed  made  to  purchasers, 
and  the  deferred  purchase  money  secured  to  be  paid,  to  assign 
me,  George  Kramer,  so  much  of  said  purchase  money  as  will 
make  the  balance  of  seven  thousand  five  hundred  dollars. 
And  in  case  said  Winslow  fails  to  complete  said  negotiations 
for  the  sale  of  said  land  before  the  February  court,  1880,  to 
stay  the  execution  so  issued  and  annul  this  contract." 

(Signed  in  German,)  "  Geobgb  Kramer." 

At  the  time  this  writing  was  executed  the  defendant  told 
the  plaintiff  that  there  was  a  prospect  of  selling  the  land ;  that 
it  should  not  be  sold  for  a  smaller  sum  than  would  net  the 
owners  thirty  thousand  dollars,  and,  outside  of  his  proportion 
of  the  taxes  that  had  accumulated  upon  it,  the  plaintiff  should 
be  at  no  expense  connected  with  the  sale,  but  should  receive 
the  one  fourth  of  $30,000  less  one  fourth  of  the  taxes.  The 
plaintiff  then  expressed  himself  as  satisfied  and  signed  the 
paper. 

Between  the  date  at  which  tUs  writing  was  signed  and  Jan- 
uary 24, 1880,  the  defendant  made  a  contract  with  the  Sandy 
Lick  Gas  Coal  &  Coke  Co.,  for  the  sale  of  the  entire  land  to  it 
for  the  consideration  of  $44,497.50. 
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On  January  24,  1880,  the  defendant  met  the  plaintiff  in  the 
Mahoning  Bank,  when  he  told  the  plaintiff  that  he  was  negoti- 
ating a  sale  of  the  land  with  eastern  parties,  but  did  not  inform 
him  that  a  contract  had  already  been  made  with  the  Sandy  Lick 
Gas  Coal  &  Coke  Co.  The  plaintiff  made  no  inquiiy  with 
whom  the  negotiations  mentioned  by  the  defendant  were  being 
made  and  how  far  they  had  progressed,  and  the  defendant  did 
not  inform  him.  At  this  interview  the  following  instrument 
was  drawn  up  and  signed  by  the  parties : 

"  Whereas,  R.  C.  Winslow  is  negotiating  with  eastern  parties 
for  the  sale  of  the  1,112  acre  tract  of  land  in  McCalmont  town- 
ship, known  as  the  Winslow  &  Hastings  land,  in  which  I  have 
an  undivided  one  fourth  interest  largely  encumbered  with  judg- 
ments ;  therefore,  I  hereby  agree  with  the  said  R.  C.  Winslow 
as  follows :  For  the  purpose  of  enabling  him  to  make  a  good 
title  for  said  land  I  authorize  him  to  sell  my  interest  in  the  same 
at  sheriff's  sale  and  to  purchase  the  same  in  his  own  name  at  a 
sum  not  exceeding  say  three  thousand  dollars.  After  which  I 
promise  to  make  him  a  quit-claim  deed  for  any  remaining  in- 
terest that  I  might  have,  upon  the  following  terms  and  consid- 
eration :  The  said  R.  C.  Winslow  agrees  to  pay  for  the  same 
as  soon  as  the  said  sale  is  made  and  deed  received  the  sum  of 
seven  thousand  five  hundi-ed  doUans  as  follows :  One  third  in 
hand  (providing  that  amount  is  not  consumed  in  purchasing  the 
land  at  sheriff's  sale)  and  balance  in  two  equal  annual  payments 
from  date  of  deed,  with  interest  on  both  the  payments  for  one 
year,  by  assignment  of  so  much  of  the  mortgage  taken  from  the 
purchasers  as  will  pay  said  George  Kramer  the  balance  of  the 
seven  thousand  five  hundred  dollars.  The  said  George  Kramer 
to  pay  his  proportion  of  all  taxes  due  upon  said  land  as  soon  as 
sale  is  made. 

"Witness  our  hands  and  seals  the  24th  day  of  January, 
A.  D.  1880.  "  George  Kramer.     [Seal.] 

"R.  C.  Winslow.       [Seal.] 

"  If  sale  is  not  made  as  aforesaid  this  agreement  to  be  null 
and  void.  "  George  Kramer. 

"R.  C.  WmsLow." 

After  the  execution  of  this  second  agreement,  a  writ  of  fieri 
facias  was  issued  upon  the  judgment  therein  mentioned,  the 
praecipe  being  issued  by  a  law  firm  of  which  the  defendant  was 
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a  member.  By  virtue  of  this  writ  the  plaintiff's  interest  in  the 
land  was  sold  by  the  sheriff  for  f3,000  to  E.  H.  Wilson,  who 
became  the  purchaser  under  an  arrangement  between  Kramer, 
Winslow  and  himself,  as  the  representative  of  the  Mahoning 
Bank,  a  lien  creditor  of  Kramer.  On  the  day  of  the  sheriff  s  sale 
Wilson  paid  to  Kramer,  by  agreement,  f500,  in  full  of  Kramer's 
interest  in  the  land  over  and  above  the  liens  against  it.  At 
this  time  Ejramer  was  not  aware  of  the  terms  of  the  contract 
made  by  Winslow  with  the  Sandy  Lick  company. 

The  sheriff's  deed  to  Wilson  was  acknowledged  February  11, 
1880.  After  receiving  it,  Wilson  conveyed  to  Winslow  the 
interest  purchased  by  the  former  at  the  sheriff's  sale.  Having 
purchased  the  interest  of  Hastings  for  $9,000,  and  the  interest 
of  Dinsmore  for  $7,600,  Winslow  then  by  a  deed  dated  Febru- 
ary 16,  1880,  conveyed  the  entire  title  to  the  Sandy  Lick  Gras 
Coal  &  Coke  Company,  in  consummation  of  the  contract  pre- 
viously made  with  said  company,  receiving  from  it  the  cash 
consideration  specified  in  the  contract,  and  a  purchase  money 
mortgage  for  the  balance,  which  was  afterwards  paid.  Winslow 
paid  into  the  Mahoning  Bank,  on  Kramer's  account,  the  sum  of 
$7,600,  together  with  a  proportionate  part  of  the  interest  col- 
lected on  the  purchase  money  mortgage.  After  deducting  the 
$600  which  had  been  advanced  to  Kramer,  the  bank  applied  the 
money  so  paid  to  Kramer's  record  indebtedness.  Winslow  never 
accounted  to  Kramer  for  more  than  $7,600  of  the  consideration 
received  by  the  former  from  the  Sandy  Lick  company,  and  upon 
Kramer's  discovering  the  terms  of  the  sale  made  to  said  com- 
pany and  demanding  a  further  accounting,  refused  to  comply 
with  the  demand.  The  evidence  is  more  fully  stated  in  the 
charge  of  the  coui*t  below. 

At  the  conclusion  of  the  testimony  the  court,  Wilson,  P.  J., 
after  stating  the  claim  of  the  plaintiff  and  reading  the  paper  of 
December,  1879,  and  the  contract  of  January  24, 1880,  charged 
the  jury  as  follows : 

The  plaintiff  testified  that  his  signatures  to  these  papers 
were  procured  from  him  upon  the  representations  of  the  de- 
fendant that  he  was  in  correspondence  with  eastern  parties  and 
could  get  $30  per  acre  for  the  land  and  would  give  him  the  last 
bottom  dollar  on  his  quarter  interest,  and  that  he  never  sold  on 
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any  other  terms ;  that  Winslow  said  the  negotiations  must  be 
kept  secret,  otherwise  other  parties  would  spoil  the  sale,  and 
Kramer  was  to  have  one  fourth  of  what  the  land  sold  for,  and 
the  proceeds  were  to  be  applied  on  his  debt  to  the  bank.  No 
price  was  fixed  at  which  the  land  was  to  be  sold.  Mr.  Winslow 
agreed  to  pay  a  Mr.  Garrett  his  charges  for  prior  negotiations 
in  endeavoring  to  sell  the  property,  and  was  to  charge  Mr.  Krar 
mer  nothing  for  making  the  sale.  Mr.  Kramer  further  testified 
he  would  not  have  signed  the  paper  if  the  agreement  had  been 
otherwise  than  he  alleges,  and  that  the  paper  was  not  read  over 
to  him ;  that  Mr.  Winslow  was  his  attorney ;  he  had  confidence 
in  him ;  gave  him  authority  to  do  what  he  pleased,  and  he  had 
never  been  told  the  price  Winslow  received. ' 

[John  Hastings  had  an  agreement  in  writing  with  Mr.  Wins- 
low to  sell  his  undivided  one  fourth  in  the  same  land  for 
$9,000,  and  he  received  that  amount.  Mr.  Dinsmore  had  a 
contract  with  Mr.  Winslow  to  sell  his  quarter  interest  in  the 
same  tract  for  $7,600,  and  that  sum  was  paid  to  him.]  ^*  Mr. 
•Kramer  alleges  that  Winslow  had  sold  the  land  before  the  sec- 
ond agreement  was  signed. 

The  defendant's  testimony  was  substantially:  That  the  con- 
tract in  writing  of  January  24,  1880,  was  read  to  the  plaintiff 
just  as  it  was  written,  and  was  signed  by  him  unhesitatingly^ 
in  the  bank,  after  business  hours,  when  all  the  owners  of  the 
land  were  present;  the  writing  embodied  everything  agreed  on» 
and  there  was  no  agreement  outside  of  the  written  contract* 
Mr.  Winslow  paid  out  for  expenses  in  conducting  the  sale, 
outside  of  his  own  time  for  several  years  in  trying  to  dispose 
of  the  land,  between  seven  and  eight  thousand  dollars.  Neither 
he  nor  his  law  partner  was  acting  as  counsel  for  Kramer ;  that 
the  relation  of  attorney  and  client  at  one  time  existed  between 
them,  but  terminated  in  the  year  1871,  and  was  never  resumed^ 
except  in  a  single  transaction  wherein  the  Mahoning  Bank  was 
interested,  and  during  the  period  covered  by  the  negotiations 
and  sale  of  the  land  there  was  no  confidential  or  professional 
relation  between  them,  nor  anything  to  raise  such  relation ; 
neither  was  Winslow  acting  as  agent  for  Kramer ;  that  legally 
and  morally  Kramer  received  everything  he  was  entitled  to. 
Afterwards  Kramer  requested  Winslow  to  pay  him  various 
sums,  from  $3,000  down  to  $500,  all  of  which  were  refused^ 
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with  declarations  of  Winslow  that  he  did  not  owe  Kramer  any- 
thing. The  defendant  further  testified  that  he  sold  the  land 
for  himself ;  that  he  bought  Kramer's  one  fourth  interest  abso- 
lutely under  the  contract  of  January  24,  1880,  and  he  paid  the 
sum  of  $7,500,  which  was  in  full  of  Kramer's  interest  in  the 
purchase  money,  to  the  Mahoning  Bank,  for  Kramer's  use,  on 
his  indebtedness  to  the  bank,  and  for  that  amount  the  plaintiff 
received  credit  from  the  bank.  Secrecy  was  not  observed  or 
enjoined,  except  so  far  as  it  was  necessary  to  prevent  interfer- 
ence with  the  sale.  The  sum  of  $600  was  deducted  from  the 
consideration  for  shortage  of  the  land.  The  jury  will  recall 
any  facts  in  evidence  on  either  side  omitted  in  this  statement 
of  the  facts. 

The  plaintiff's  counsel  requests  the  court  to  instruct  the 
jury: 

1.  That  the  writing  of  Januaiy  24, 1880,  between  the  plaint- 
iff, George  Kramer,  and  the  defendant,  R.  C.  Winslow,  con- 
stituted R.  C.  Winslow  the  agent  of  George  Kramer  for  the 
sale  of  plaintiff's  imdivided  interest  in  the  McCalmont  town- 
ship lands. 

Answer:  Refused,  with  the  explanation  that  the  facts  recited 
in  this  point  clearly  establish  the  relation  of  buyer  and  seller.^ 

2.  That  as  agent  and  joint  owner,  R.  C.  Winslow,  the  de- 
fendant, was  bound  both  by  law  and  good  faith  to  disclose 
fully  all  the  transactions  had  by  R.  C.  Winslow,  as  such  agent 
and  joint  owner,  relating  to  the  sale  of  plaintiff's  interest,  and 
it  would  be  a  fraud  not  to  do  so. 

Answer:  Refused,  if  as  we  understand  this  point,  it  refers 
to  the  contract  of  January  24, 1880.  Standing  alone  it  does 
not  create  either  agency  or  trusteeship,  but  the  contractual  re- 
lation of  vendor  and  vendee.* 

3.  That  the  title  to  George  Kramer's  interest  in  the  1,112 
acres  of  land  in  McCalmont  township  having  vested  in  R.  C. 
Winslow,  the  defendant,  by  virtue  of  the  sheriff's  sale  of  his, 
Kramer's,  interest  to  E.  H.  Wilson,  and  by  E.  H.  Wilson  con- 
veyed to  R.  C.  Winslow,  the  defendant,  under  an  agreement 
between  E.  H.  Wilson,  George  Kramer,  the  plaintiff,  and  R. 
C.  Winslow,  the  defendant,  that  would  constitute  R.  C.  Wins- 
low a  trustee  for  George  Kramer,  the  plaintiff,  as  to  the  inter- 
est so  acquired. 
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Answer :  Refused.  The  facts  mentioned  in  this  point  refer 
to  a  judicial  sale,  which,  under  the  undisputed  evidence,  was 
necessary  to  perfect  title  in  Kramer  so  as  to  make  the  title 
marketable,  under  the  first  agreement  or  option  from  plaintiff 
to  defendant.' 

4.  That  where  there  is  a  special  confidence  or  relationship 
which  affords  the  power  and  means  to  one  to  take  advantage 
or  exercise  undue  influence  over  the  other,  a  transaction  be- 
tween parties  so  situated  is  watched  with  extreme  jealousy  and 
solicitude ;  and  if  there  be  found  the  slightest  trace  of  undue 
influence  or  unfair  advantage,  redress  will  be  given  to  the  in- 
jured party. 

Answer:  AflBrmed. 

5.  That  if  the  jury  find  from  the  evidence  that  R.  C.  Wins- 
low,  the  defendant,  represented  to  George  Kramer,  the  plaint- 
iff, that  he  was  selling  the  joint  lands  for  $30,000,  and  obtained 
the  writing  of  January  24, 1880,  authorizing  the  sale  of  Kra- 
mer's interest  for  $7,500  and  before  the  date  of  said  writing  of 
January  24,  1880,  he,  R.  C.  Winslow,  had  made  a  sale  of  said 
lands  by  article  of  agreement,  for  $44,497.50,  without  inform- 
ing Kramer,  the  plaintiff,  of  the  sale,  he,  Winslow,  would  be 
liable  in  this  action  for  the  difference  between  what  he  paid  on 
account  of  Kramer's  interest  and  the  sum  he,  Winslow,  re- 
ceived for  the  same,  and  the  verdict  of  the  jury  should  be  for 
that  difference  with  interest  from  the  date  of  payment. 

Answer :  Affirmed,  if  the  jury  believe  from  a  preponderance 
of  all  the  evidence  that  the  contract  of  January  24,  1880,  was 
changed  to  conform  to  what  is  alleged  by  the  plaintiff  in  this 
point.* 

6.  That  if  the  jury  find  from  the  evidence  that  at  the  time 
the  writing  of  January  24,  1880,  was  signed  by  both  plaintiff 
and  defendant,  R.  C.  Winslow,  the  defendant,  represented  to 
Kramer,  the  plaintiff,  that  he,  Winslow,  was  selling  the  joint 
lands  for  $80,000,  and  at  the  same  time  told  Kramer  to  keep 
the  sale  quiet,  he,  Winslow,  alleging  he  was  afraid  if  it  was 
told,  P.  W.  Jenks  or  some  one  might  interfere  and  prevent  the 
sale,  but  in  fact  to  keep  Kramer  from  making  inquiry  to  ascer- 
tain the  price  for  which  he,  Winslow,  had  sold  the  land,  and 
that  Kramer  was  under  those  circumstances  and  representa- 
tions induced  to  sign  the  writing  of  January  24,  1880,  relying 
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on  the  statements  of  Winslow  in  relation  thereto,  and  he, 
Kramer,  acted  thereby,  that  would  be  a  fraud  on  the  part  of 
R.  C.  Winslow,  the  defendant,  and  plaintiff  would  be  entitled 
to  a  verdict  for  the  difEerence  between  the  sum  paid  and  that 
received  by  Winslow,  with  interest. 

Answer:  AflSrmed. 

7.  That  it  appearing  by  the  writing  of  January  24,  1880, 
that  R.  G.  Winslow  was  negotiating  with  eastern  parties  for 
the  sale  of  the  joint  lands,  being  1,112  acres  in  McCalmont 
township,  R.  C.  Winslow  at  that  time  having  made  an  agree- 
ment for  the  sale  of  said  lands,  which  fact,  he,  Winslow,  did 
not  disclose  to  Kramer,  he,  Winslow,  by  reason  of  the  relation- 
ship as  tenants  in  common,  could  not  by  said  writing  of  Janu- 
ary 24th  become  the  purchaser  of  Kramer's  interest  for  a  less 
sum  than  he,  Winslow,  was  by  his  agreement  with  the  Sandy 
Lick  Gas  Coal  &  Coke  Company  receiving  for  said  interest, 
and  would  be  liable  for  the  difference  between  the  sum  paid 
and  so  received,  and  the  verdict  of  the  jury  should  be  for  the 
plaintiff  for  such  difference,  with  interest  from  the  date  of 
payment  to  defendant. 

Answer :  That  point  is  refused,  because  under  the  answers 
to  the  previous  points  it  appears  that  this  contract  of  January 
24,  1880,  was  an  absolute  sale  of  the  interest.* 

The  defendant  requests  the  court  to  instruct  the  jury : 

1.  That  fraud  is  a  serious  accusation  and  is  not  to  be  lightly 
inferred,  and  it  is  not  enough  to  charge  it  and  prove  in  support 
thereof  slight  circumstances  of  suspicion  only.  To  be  of  any 
avail  it  must  be  clearly  proved. 

Answer:  AflBrmed.® 

2.  That  the  mere  breach  of  a  verbal  agreement  made  at  the 
time  of  signing  a  written  contract,  whereby  one  party  promises 
the  other  to  perform  certain  stipulations  not  provided  for  in 
the  writing,  does  not  constitute  such  fraud  as  will  affect  or 
vary  the  written  contract. 

Answer:  Affirmed.' 

3.  That  under  the  evidence,  the  writing,  exhibit  A.,  was 
superseded  by  or  merged  in  the  agreement  of  January  24, 1880. 

Answer:  Affirmed.* 

4.  That,  as  the  evidence  in  this  case  shows  an  agi'eement  in 
writing  between  the  parties  for  the  sale  and  purchase  of  the 
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interest  of  the  plaintiff  in  the  land,  the  parties  are  bound  there- 
by in  the  absence  of  competent  evidence  to  contradict  or  vary 
the  writing. 

Answer:  Affirmed.® 

5.  That,  as  the  evidence  on  behalf  of  the  plaintiff  to  contra- 
dict or  vary  the  agreement  consists  of  the  plaintiff's  unsup- 
ath,  which  was  contradicted  by  the  defendant's  oath 
persuasive  evidence  furnished  by  the  agreement,  such 
on  the  part  of  plaintiff  is  not  sufficient  to  establish 
itradiction  or  variance,  and  the  agreement  must  be 
the  contract  of  the  parties, 
jr:  Affirmed.*^ 

it  the  parol  evidence  in  this  case  is  insufficient  to  con- 

>T  vary  the  agreement  in  writing  made  between  the 

lated  January  24, 1880,  and  offered  in  evidence  on  the 

;he  plaintiff. 

Answer:  Refused.     All  the  evidence  introduced  on  both 

sides  will  be  considered  by  the  jury  in  their  determination  of 

the  facts  referred  to  in  this  point. 

7.  That  the  evidence  in  this  case  falls  so  short  of  being 
direct,  clear,  precise,  and  indubitable,  that  there  was  fraud, 
accident,  or  mistake  connected  with  or  in  the  agreement  of 
January  24,  1880,  that  the  court  cannot  submit  it  to  the  jury. 

Answer:  Refused. 

8.  That  under  the  pleadings  and  evidence  in  this  case  the 
verdict  of  the  jury  must  be  for  the  defendant. 

Answer:  Refused. 

9.  The  court  is  respectfully  requested  to  instruct  the  jury  to 
disregard  the  evidence  of  George  Kramer,  that  he  would  not 
have  signed  the  agreement  signed  by  him  had  it  not  been  for 
the  declaration  of  Mr.  Winslow  which  said  Kramer  testified 
he  made. 

Answer:  Affirmed.** 

The  verdict  of  the  jury  was  in  favor  of  the  defendant.  A 
rule  for  a  new  trial  having  been  discharged  judgment  was  en- 
tered on  the  verdict,  when  the  plaintiff  took  this  appeal,  as- 
signing for  error : 

1-5.  The  answers  to  plaintiff's  points.*  *®  * 
6-11.  The  answers  to  defendant's  points.*  *®  *^ 
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12.  The  part  of  the  charge  embraced  in  [  ]  ** 

13.  That  the  charge,  by  giving  prominence  to  the  writing 
of  January  24,  1880,  misled  the  jury  as  to  the  real  question  in 
the  case,  and  the  effect  of  the  charge  as  a  whole  was  erroneous. 

Mr.  H.  C.  Campbell  (with  him  Mr.  A.  O.  White),  for  the 
appellant : 

1.  In  the  construction  of  a  contract  the  situation  of  the 
parties  and  of  the  property  which  forms  the  subject  matter,  and 
the  intention  and  purpose  of  the  parties  in  making  the  contract, 
are  to  be  considered.  This  intention  is  to  be  carried  into 
effect,  so  far  as  the  rules  of  language  and  the  rules  of  law  will 
permit :  2  Pars,  on  Cont.,  499 ;  2  Whart.  on  Cont.,  §  647.  The 
clear  purpose  of  the  contract  in  the  present  case,  as  expressed, 
was  to  enable  the  defendant  to  make  a  good  title  in  case  of 
concluding  a  sale  to  the  eastern  parties  with  whom  he  alleged 
he  was  negotiating,  and  it  was  not  the  intention  of  either  the 
plaintiff  or  the  defendant  to  make  a  sale  between  themselves. 
When  a  contract  admits  of  more  senses  than  one,  the  promise 
is  to  be  taken  in  the  sense  which  the  promisor  apprehended  at 
the  time  the  promisee  received  it :  Williamson  v.  McClure,  37 
Pa.  402 ;  Kerr  on  Fraud  and  Mistake,  157.  By  the  contract, 
the  defendant  assumed  the  position  of  an  agent  for  the  sale  of 
his  co-tenant's  interest. 

2.  As  an  agent  the  defendant  sustained  to  the  plaintiff  a 
relation  of  confidence  and  trust.  He  was  accordingly  bound 
to  deal  openly  and  fairly,  and  any  imposition  or  deceit  would 
be  a  fraud:  Chronister  v.  Bushey,  7  W.  &  S.  162;  Rankin  v. 
Porter,  7  W.  387;  Fisk  v.  Sarber,  6  W.  &  S.  19;  Fisher's 
App.,  84  Pa.  29;  Hart  v.  Girard  Bor.,  56  Pa.  23;  Parshall's 
App.,  65  Pa.  224;  Newbold's  App.,  80  Pa.  317 ;  1  Story's  Eq. 
J.,  §§  192-194,  203 ;  Bisp.  Eq.,  §§  98,  237, 238.  Moreover,  as 
co-tenants,  there  was  a  relation  of  confidence  between  the 
parties :  Bisp.  Eq.,  §  93 ;  KeUer  v.  Auble,  58  Pa.  410 ;  Duff 
V.  Wilson,  72  Pa.  442.  And  the  defendant's  dealings  with 
the  plaintiff  were  required  to  be  open,  ingenuous  and  disinter- 
ested :  Bartholemew  v.  Leech,  7  W.  472.  If  the  contract  of 
January  24, 1880,  was  a  purchase,  the  defendant's  concealment 
of  the  sale  he  had  already  made,  and  his  misrepresentations  to 
the  plaintiff,   rendered  the  transaction  a  fraud:  Edmunds's 
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App.,  68  Pa.  31;  Fisher  v.  WorraU,  5  W.  &  S.  478;  Phipps 
V.  Buckman,  30  Pa.  401 ;  Clark  v.  Everhart,  63  Pa.  347 ;  Mc- 
Grann  v.  Railroad  Co.,  Ill  Pa.  171 ;  Kerr  on  Fraud  and  Mis- 
take, 73,  74. 

3.  The  court  tried  the  case  upon  an  erroneous  theory.  No 
evidence  was  offered  to  contradict  or  vary  the  writing  of  Jan- 
uary 24, 1880.  That  writing  was  not  used  for  the  purpose  of 
recovering  upon  it.  On  the  contrary,  it  was  a  mere  instru- 
ment of  evidence  to  prove  a  collateral  fact,  and  should  have 
been  submitted  to  the  jury  along  with  the  other  evidence. 
An  admixture  of  parol  and  written  evidence  carries  the  whole 
to  the  jury :  McCullough  v.  Wainright,  14  Pa.  171 ;  Reynolds 
v.  Richards,  14  Pa.  205 ;  McKean  v.  Wagenblast,  2  Gr.  462. 
The  theory  of  our  case  was,  that  the  defendant,  having  been 
constituted  the  confidential  agent  of  the  plaintiff,  abused  the 
confidence  reposed  in  him.  The  evidence  clearly  establishes 
the  breach  of  confidence :  Lingenfelter  v.  Ritchey,  68  Pa.  485 ; 
and,  having  by  this  means  procured  the  title,  the  defendant, 
who  has  accounted  for  but  f  7,600  of  the  proceeds  of  the  plaint- 
iff's interest  in  the  land  sold,  is  now  liable  to  account  for  the 
remainder  thereof.  The  evidence  referred  to  in  the  defend- 
ant's ninth  point  was  offered  to  show  the  plaintiff's  belief  in 
the  representations  made  to  him,  which  was  a  material  fact: 
McGrann  v.  Railroad  Co.,  Ill  Pa.  171. 

Mr,  Charles  Corbet  (with  him  Mr,  John  E,  Calderwoo^,,  for 
the  appellee : 

1.  By  the  rules  of  both  construction  and  evidence  the  writ- 
ings signed  by  the  plaintiff  are  to  be  taken  most  strongly  against 
him.  It  is  not  competent  for  him  to  insist  upon  the  effect  of 
one  portion  of  the  papers  constituting  his  own  evidence,  with- 
out giving  the  defendant  the  benefit  of  the  other  portion  of 
them :  Greenleaf  v.  Birth,  5  Pet.  132.  It  was  not  the  meaning 
secretly  intended  by  the  plaintiff,  but  that  expressed  by  the 
words  used,  that  the  court  was  to  ascertain :  1  Greenl.  Ev. 
§  277 ;  Juniata  Building  Ass'n  v.  Hetzel,  103  Pa.  507.  Under 
the  rule  respecting  the  evidence  requisite  to  reform  a  written 
instrument,  laid  down  in  Sylvius  v.  Kosek,  117  Pa.  67,  the 
court  ought  to  have  taken  the  case  from  the  jury  in  favor  of 
the  defendant,  and  the  submission  of  the  question  of  fraud  to 
the  jury  was  more  than  the  plaintiff  was  entitled  to. 
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2.  The  whole  effort  of  the  plaintiff  was  to  show  that  the 
contract  of  January  24,  1880,  was  something  different  from 
what  on  its  face  it  purported  to  be.  The  court  could  not  have 
charged  that  it  constituted  the  defendant  an  agent.  It  is  plain- 
ly on  its  face  a  sale  for  $7,500.  The  fact  that  the  parties  were 
co-tenants  was  not  of  itself  an  obstacle  to  the  defendant's  pui- 
chasing:  Fisher's  App.,  34  Pa.  29;  and  whether  there  was  any 
unfairness  or  fraud  practiced  by  the  defendant  was  fairly  sub- 
mitted to  the  jury.  To  have  affirmed  the  points  of  the  plaints 
iff  on  this  subject,  would  have  been  to  assert  that  one  co-tenant 
can  never  purchase  from  another  with  hope  of  profit  in  the 
transaction. 

3.  A  number  of  the  points  presented  by  the  plaintiff,  and 
refused  or  qualified  by  the  court,  contained  assumptions  of  fact 
which  necessarily  prevented  their  affirmance.  Even  if  some  of 
the  instructions  were  not  entirely  accurate,  the  judgment  ought 
not  to  be  reversed.  If  upon  any  ground  there  was  a  perfect 
defence,  it  matters  not  what  instructions  may  have  been  given 
respecting  other  parts  of  the  case.  It  would  be  idle  to  reverse 
and  award  a  new  trial,  if  it  be  certain  that  the  plaintiff  cannot 
recover  in  such  trial :  Brobst  v.  Brock,  77  U.  S.  519 ;  Malson 
V.  Fry,  1  W.  433 ;  Hoffer  v.  Wightman,  5  W.  205 ;  Chambers 
V.  Bedell,  2  W.  &  S.  225 ;  Chase  v.  Hubbard,  99  Pa.  226. 

Opinion,  Mr.  Justice  Green: 

It  was  entirely  undisputed  that  Kramer  and  Winslow,  with 
two  others,  were  tenants  in  common  of  the  land  in  question, 
each  having  a  one  fourth  interest.  It  was  established  by  the 
testimony  of  the  defendant  himself  that  prior  to  the  execution 
of  the  paper  of  January  24, 1880,  he  had  been  negotiating  with 
eastern  parties  for  the  sale  of  the  land,  and  had  actually  made 
a  contract  with  the  Sandy  Lick  Gas  Coal  &  Coke  Company, 
or  its  representatives,  for  the  sale  of  the  property  for  a  consid- 
eration named  therein,  which  was  known  to  him ;  that  at  the 
time  he  obtained  the  paper  of  January  24, 1880,  he  did  not  tell 
Kramer  what  he  was  to  get  for  the  land,  and  that  he  never  told 
him,  or  gave  him  any  information  on  the  subject,  but  that  he 
did  say  to  Kramer  the  land  would  not  be  sold  for  less  than 
$80,000.  In  actual  fact,  Winslow  had  contracted  to  sell  the 
land  before  January  24,  1880,  to  the  coal  and  gas  company  for 
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$44,497.50.  But  before  he  made  that  contract  he  had  accepted 
from  the  plaintiff  an  agreement  authorizing  him,  Winslow,  to 
sell  the  plaintiff's  interest,  being  the  undivided  one  fourth  in- 
terest in  the  land,  for  the  consideration  of  $7,500,  with  author- 
ity, also,  to  have  execution  issued  against  Kramer  on  a  certain 
judgment,  and  the  interest  of  ICramer  sold  by  the  sheriff,  so  as 
to  perfect  the  title.  There  was  an  added  provision  that  if 
Winslow  failed  to  make  the  sale  before  February  court,  1880, 
the  execution  was  to  be  stayed.  This  agreement  was  made  in 
December,  1879.  The  precise  date  does  not  appear,  but  it  was 
testified  to  be  about  the  middle  of  December.  After  this,  and 
before  January  24,  1880,  Winslow  made  the  contract  for  the 
sale  of  the  whole  tmct  for  $44,497.50,  and  after  that  he  ob- 
tained from  the  plaintiff  the  paper  of  January  24, 1880.  There 
is  no  occasion  to  go  any  further  with  the  statement  of  facts 
than  this. 

That  the  agency  of  the  defendant  for  the  plaintiff  in  making 
the  sale  was  perfectly  established  by  the  paper  of  December, 
1879,  is  not  open  to  a  moment's  question.  That  the  sale  was 
made  by  the  agent  while  that  agreement  was  in  force,  is  proved 
by  the  defendant's  own  personal  testimony.  That  he  withheld 
from  the  plaintiff  all  knowledge,  both  of  the  fact  of  the  sale 
and  the  amount  of  the  consideration,  is  actually  narrated  by 
the  defendant  as  a  witness  on  the  stand,  and  apparently  as  if 
he  thought  such  conduct  lawful  and  honest.  Having  this 
knowledge,  he  induced  the  plaintiff  to  execute  the  agreement 
of  January  24,  1880.  In  that  agreement,  after  reciting  what 
was  false,  to  wit,  that  he  was  still  negotiating  with  eastern  par- 
ties for  the  sale  of  the  land,  when,  by  his  own  testimony,  it 
is  proved  that  the  negotiation  had  already  been  closed ;  and 
suppressing  what  was  true,  to  wit,  the  fact  that  he  had  already 
sold  the  land  for  nearly  $45,000,  he  induces  the  plaintiff  to 
agree  that  he,  the  defendant,  may  have  the  plaintiff's  interest 
in  the  land  sold  at  sheriff's  sale,  and  may  buy  it  himself  at  a 
sum  not  exceeding  $3,000,  and,  after  the  sheriff's  sale,  that  he, 
the  plaintiff,  will  execute  a  quit-claim  deed  to  the  defendant 
for  $7,500,  the  whole  of  which  was  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  to  the  eastern  purchasera.  As  if  to  add  to 
the  iniquity  of  the  transaction,  a  clause  is  inserted  in  the  agree- 
ment, at  the  end,  but  above  the  signatures,  in  these  words : 
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"  If  sale  is  not  made  as  aforesaid,  this  agreement  to 
void."     The  effect  of  this  was  that  Winslow  was 
bound  in  any  event  by  anything  but  an  actual,  ( 
pleted  sale  to  others;  and  therefore  the  instrumi 
uary  24,  1880,  could  not  possibly  be  regarded  as 
deed,  sealed  and  delivered,  passing  the  title  by  its 
but  Kramer  was  bound  to  convey  by  quit-claim  to 
he  required  it,  for  $7,500,  his,  Kramer's,  title,  whic 
low,  Kramer's  own  agent  to  make  the  sale,  and 
tenant,  had  already  contracted  to  sell  to  others  for  o^ 

Lest  we  may  be  considered  as  having  misunderst 
stated  the  evidence,  we  quote  from  the  testimony  < 
as  follows :  "  Q.  At  the  time  that  you  obtained 
contract,  you  had  made  your  preliminary  contract 
of  the  land  ?  A.  I  stated  that  before.  Q.  And 
what  you  were  getting  for  it?  A.  I  knew  what  I 
for  it;  yes,  sir.  Q.  You  did  not  tell  George  Kram 
were  selling  that  land  for,  when  you  got  that  second 
you  ?  A.  I  did  not,  sir ;  never  told  him.  Q.  You 
him  any  information  as  to  what  it  was  being  sold 
never  did,  sir."  There  was  more  testimony  of  th< 
from  the  same  witness,  but  this  is  enough.  The 
sheriff  was  had  under  a  writ  of  execution  issued  by 
of  which  Winslow  was  a  member.  Kramer's  i 
sold  to  one  Wilson  by  arrangement  with  Winslow, 
Wilson  conveyed  the  interest  to  Winslow,  who  the 
to  the  real  purchasers ;  and  the  proceedings  were 
with  so  much  expedition  that  although  the  second 
between  Kramer  and  Winslow  was  made  on  Janua 
the  final  deed  from  Winslow  to  the  Sandy  Lick  ( 
Coke  Company  was  executed  on  February  16,  1^ 
days  later.  On  the  same  day,  the  purchaser  gave 
to  Winslow  for  129,665,  part  of  the  $44,497.50  pure 
of  the  whole  tract. 

In  the  court  below  the  case  was  totally  misconcei^ 
tried.  It  was  disposed  of  on  the  theory  that  the  ag 
the  agency  to  make  the  sale  was  merged  in  the  pap 
ary  24,  1880,  which  the  court  held  to  be  an  absol 
fee-simple,  and  that  the  question  was  whether  this 
be  changed  by  parol.  The  learned  court  utterly  fa 
Vol.  oxxx — 32 
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mit  even  that  question  to  the  jury,  or,  in  fact,  any  question. 
In  the  charge,  the  court  told  the  jury  what  the  plaintiff's  testi- 
mony was,  and  what  the  defendant's  testimony  was,  and  then, 
without  telling  them  what  question  arose,  or  that  any  question 
arose,  for  their  decision,  answered  the  points  on  both  sides; 
and  these  answers,  so  far  from  presenting  any  distinct  question 
of  fact  to  the  jury  for  their  decision  practically  took  away  from 
them  the  consideration  of  any  question  whatever. 

Thus,  the  court  affirmed  the  defendant's  third  point,  which 
was:  "That,  under  the  evidence,  the  writing  exhibit  A  waa 
superseded  by  or  merged  into  the  agreement  of  January  24, 
1880."  This  disposed  of  the  original  agreement  of  December, 
1879,  creating  Winslow's  agency  to  make  the  sale  for  Kramer. 
Next,  the  defendant's  fourth  point  was  affirmed,  ^hich  was : 
"  That,  as  the  evidence  in  this  case  shows  an  agreement  in  writ- 
ing between  the  parties  for  the  sale  and  purchase  of  the  inter- 
est of  the  plaintiff  in  the  land,  the  parties  are  bound  thereby, 
in  the  absence  of  competent  evidence  to  contradict  or  vary  the 
writing."  This  may  mean  that  the  parties  are  bound  by  the 
contract  because  there  was  an  absence  of  competent  evidence 
to  contradict,  or  it  may  mean  that  they  would  be  bound  if  there 
was  an  absence  of  competent  evidence  to  contradict :  and  this 
very  uncertainty  was  a  conclusive  reason  why  the  point  should 
have  been  either  refused  or  qualified.  But,  to  remove  all  doubt, 
the  defendant's  fifth  point  was  also  affirmed,  which  was :  "  That 
as  the  evidence  on  behalf  of  the  plaintiff  to  contradict  or  vary 
the  agreement  consists  of  the  plaintiff's  unsupported  oath,  which 
was  contradicted  by  the  defendant's  oath  and  the  persuasive 
evidence  furnished  by  the  agreement,  such  evidence  on  the 
part  of  the  plaintiff  is  not  sufficient  to  establish  such  contrar 
diction  or  variance,  and  the  agreement  must  be  taken  as  the 
contract  of  the  parties."  This  was  a  binding  instruction  to  tiie 
jury  that  all  the  plaintiff's  testimony  was  insufficient  to  vary 
the  deed  or  agreement  of  January  24,  1880,  and  consistency 
required  that  the  jury  should  have  been  directed  to  find  a  ver- 
dict for  the  defendant,  but  the  court  refused  to  do  this,  by 
refusing  the  defendant's  sixth,  seventh,  and  eighth  points. 
Nevertheless,  the  court  did  not  explain  anywhere,  either  in  the 
charge  or  answers,  that  there  was  any  question  of  any  kind  for 
them  to  dispose  of. 
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But  what  makes  the  whole  matter  so  very  much  worse  even 
than  this,  is,  that  the  court  refused  the  plaintiff's  seventh 
point,  which  did  ask  to  commit  to  the  jury  th^  wiir^io  ofPonf  r,i 
the  defendant's  acts  and  omissions  upon  his  lis 
for  the  reason  that  "  this  contract  of  January 
absolute  sale  of  the  interest ; "  and  yet  they  ai 
iff's  fifth  point,  which  presented  substantial 
as  the  seventh,  "  if  the  jury  believe,  from  a 
all  the  evidence,  that  the  contract  of  Januj 
changed  to  conform  to  what  is  alleged  by  the 
point."  At  the  same  time  the  court  aflBrmed 
cation,  the  plaintiff's  sixth  point,  which  sim 
mit  to  the  jury  the  whole  of  the  facts  set  uj 
as  evidence  of  fraud  by  the  defendant  whicl 
verdict  against  the  defendant  for  the  amount 
between  the  sum  received  by  him  and  the 
plaintiff.  In  other  words,  the  jury  might  fin< 
under  the  answer  to  the  plaintiff's  fifth  an^ 
they  found  that  the  contract  of  January  24, 1 
by  parol,  in  accordance  with  the  plaintiff's 
under  the  answer  to  the  plaintiff's  seventh 
not  so  find,  because  the  contract  of  January 
absolute  sale  of  the  plaintiff's  interest.  And, 
to  the  defendant's  fifth  point,  they  were  al 
that  all  the  plaintiff's  testimony,  taken  tog 
cient  to  change  that  contract.  Nevertheless 
the  defendant  to  charge  that  the  evidence  ^ 
change  the  contract,  such  instruction  was  ref  i 
were  told  that  all  the  evidence  was  for  them, 
were  to  do  under  such  a  state  of  the  charg 
simply  impossible  for  us  to  understand,  and, 
are  bound  to  hold  that  the  charge  and  answe 
uncertain  and  misleading. 

The  whole  difficulty  grew  out  of  the  misap 
learned  court  of  the  true  character  of  the  cast 
tion  involved.  There  was  no  question  of  mer 
agreement  or  letter  of  attorney,  authorizing  ^ 
plaintiff's  interest  in  the  land,  into  the  contra 
1880.  There  was  no  question  of  altering, 
changing  the  contract  of  January  24,  1880, 
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aside  as  void  for  fraud.  That  paper  had  done  its  work  com- 
pletely, and  other  rights  had  intervened.  Under  it  the  plaint- 
iff's interest  in  the  land  was  sold  at  sheriff's  sale  to  Wilson,  who 
convej'^ed  at  once  to  Winslow,  who  in  turn  conveyed  to  the 
Sandy  Lick  Gas  Coal  &  Coke  Company,  for  a  full  and  valuable 
consideration,  the  whole  of  the  tract,  including  the  plaintiff's 
interest.  These  purchasers  were  innocent  purchasers  for  val- 
uable consideration  actually  paid,  and  without  notice  of  any 
fraud.  Of  course,  their  title  cannot  be  affected,  and  there  is 
not,  and  cannot  be,  any  question  in  the  case  of  setting  aside, 
changing,  or  altering  the  contract  of  January  24, 1880.  It  can- 
not be  done,  and  was  not  asked  to  be  done  by  the  plaintiff,  and 
he  repeatedly  called  the  attention  of  the  court  below  in  his 
points  to  what  was  the  real  question  in  the  case,  to  wit :  How 
much  was  the  defendant  bound  to  account  for  to  the  plaintiff 
by  reason  of  the  facts  that  he  had  undertaken  to  sell,  and  had 
sold,  the  plaintiff's  interest  in  the  land,  and  had  not  accounted 
to  the  plaintiff  for  the  whole  amount  received?  Did  the  de- 
fendant accept  the  agency  for  the  sale  ?  Did  he  sell  the  interest 
while  the  agency  continued?  How  much  did  he  sell  the  in- 
terest for?  How  much  did  he  pay  to  the  plaintiff?  For  the 
difference,  if  there  was  any,  he  was  liable  to  account  to  the 
plaintiff  in  this  action.  It  was  an  action  of  assumpsit  to  recover 
that  very  difference,  and  for  nothing  else.  The  plaintiff's  case 
was  made  out  by  the  defendant's  personal  testimony.  He  did 
accept  the  agency  to  sell ;  he  did  sell.  After  that,  and  without 
informing  his  principal  either  that  he  had  sold,  or  of  the  amount 
at  which  he  sold,  he  obtained  from  him  the  contract  of  January 
24, 1880,  which  has,  in  a  contorted  form  only,  but  not  in  sub- 
stance, the  effect  of  an  absolute  conveyance.  But  when  that 
paper  was  obtained,  and  if  it  had  been  of  the  most  absolute 
character  as  a  conveyance,  it  would  not  have  reduced  by  a  hair's 
breadth  the  terms  or  the  extent  of  Winslow's  liability  to  Kramer 
in  this  action.  No  question  of  that  kind  could  have  arisen  un- 
less Winslow  had  proven  very  clearly  indeed  that  before  ob- 
taining that  paper  he  had  informed  Kramer  very  fully,  and  with 
perfect  truthfulness,  of  the  fact  that  he  had  contracted  for  the 
sale,  of  the  parties  to  whom  he  had  sold,  and  of  the  precise 
amount  for  which  he  had  sold.  If,  after  that,  Kramer  had 
chosen  to  make  the  contract  of  January  24,  1880,  he  would  be 
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bound  by  it ;  but,  without  such  knowledge  c 
paper  would  be  no  more  than  a  puff  of  air  ii 
recovery. 

The  defendant's  own  testimony  established 
beyond  all  question,  and  the  jury  should  have  b 
Whether  he  was  entitled  to  any  abatement  of 
of  the  difference  between  the  sum  he  paid 
amount  received,  would  depend  upon  the  chi 
lowances  claimed,  and  also  upon  the  question 
guilty  of  fraud  in  fact.  If  he  was,  he  would  1 
deductions ;  but  we  express  no  opinion  upon  t 
cause  they  are  not  before  us.  We  sustain  th 
fifth,  eighth,  ninth,  tenth,  eleventh,  twelfth,  a 
signments  of  error,  and  on  them  the  judgmeni 
Judgment  reversed,  and  new  v< 


BOROUGH  OF  BROOKVILLE  v.  R. 

APPEAL  BY  PLAINTIFF  FROM  THE  COUBT  01 
OF  JEFFERSON   COUNTY. 

Argaed  October  10,  1889— Decided  January 
[To  be  reported.] 

1.  If  for  a  good  consideratioQ  the  owner  of  a  lot  front 
street  assume  to  the  borough  the  obligation  of  keep 
front  of  the  property  in  good  repair,  and  through 
the  borough  is  compelled  to  pay  damages  to  a  pers< 
such  owner  is  liable  over  to  the  borough  for  the  dan 

2.  The  fact  that  the  liability  of  the  borough  to  the  p 
predicated  upon  a  neglect  by  the  mimicipal  authorit 
duty  to  see  that  the  sidewalk  is  kept  in  proper  con 
stacle  to  such  recovery  over,  as  this  neglect  does  noi 
the  borough  and  the  property  owner  joint  wrong-do 

3.  While  the  judgment  recovered  against  the  borougl 
the  lot  owner  as  to  the  existence  of  a  defect,  the  lial 
pality  therefor,  and  the  amount  of  damages  thereby  o 
notice  of  and  could  have  defended  the  action,  yet 
from  showing  that  he  was  under  no  obligation  to 
and  that  the  accident  was  not  chargeable  to  his  def  a 
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Before  Paxson,  C.  J.,  Stbrrett,  Greek,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  168  October  Term  1889,  Sup.  Ct.;  court  below,  No.  227 
September  1887,  C.  P. 

29, 1887,  the  borough  of  Brookville  brought  trespass 
chard  Arthurs  to  recover  reimbursement  for  certain 
i  by  the  plaintiff  in  connection  with  a  recovery  by 
G.  Brosius  of  damages  for  personal  injuries  received 
n  the  sidewalk  in  front  of  the  plaintiff's  property, 
iant  pleaded  not  guilty. 

3  was  tried  December  10,  1887,  and  a  verdict  ren- 
vor  of  the  plaintiff  for  $5,647.87,  but  the  court  after- 
notion  of  the  defendant,  granted  a  new  trial.  At  the 
1  on  May  13, 1889,  the  following  facts  were  shown : 
ough  of  Brookville  was  incorporated  by  the  act  of 
34,  P.  L.  209.  By  proceedings  in  the  Court  of  Quar- 
s  of  Jefferson  county,  at  No.  22  May  Term  1864,  it 
ubjected  to  the  provisions  of  the  general  borough 
il  3, 1851,  P.  L.  320. 

15,  1873,  the  burgess  and  town  council  of  said  bor- 
bed  an  ordinance  requiring  "  that  each  and  every 
wners,  occupier  or  occupiera  of  real  estate,  shall,  in 
sir  several  properties,  on  the  streets  hereinafter  enu- 
rade,  under  the  direction  of  the  surveyor  appointed 
ough,  and  erect  or  repair,  and  keep  erected  and  re- 
paired at  all  times,  sideways  or  footwalks,  of  the  width  here- 
inafter mentioned,  namely on  both  sides  of  Pickering 

street,  from  Jeffei*son  street  to  Redbank  creek,  eight  feet  wide." 
In  and  prior  to  the  year  1885,  the  defendant  was  the  owner 
of  a  lot  of  ground  in  said  borough,  known  as  the  Central  Hotel 
property  and  having  a  frontage  on  Pickering  street.  A  board 
walk  had  been  erected  in  front  of  it  on  said  street,  in  obedience 
to  the  requirements  of  the  ordinance  of  1873.  From  April  1, 
1884,  to  April  1,  1886,  this  property  was  in  the  occupancy  of 
Jacob  Emery  as  tenant  of  the  defendant.  Sometime  susbse- 
quent  to  the  commencement  of  his  tenancy,  Emery  tore  up  a 
part  of  the  sidewalk  along  the  property  on  Pickering  street, 
and  dug  a  ditch  across  it,  for  the  purpose  of  laying  water  pipes 
to  the  hotel,  but  did  not  replace  the  sidewalk  in  such  a  manner 
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as  to  leave  it  in  good  repair.     It  afterwards  received  some  re- 
pairs from  the  defendant,  but  they  were  unsubstantial  and  in- 
suflBcient.     On  December  1, 1885,  Mrs.  Brosi 
this  sidewalk,  accidentally  stepped  into  a  hole 
personal  injuries,  to  recover  damages  for  whi 
action  against  the  borough  of  Brook ville. 
thorities  notified  Arthur  to  come  in  and  c 
and  he  was  present  at  the  trial  and  testified  a 
borough.     Mrs.  Brosius  recovered  a  judgmen 
the  borough  paid  with  its  costs,  and  also  the 
other  expenses  of  defending  the  suit,  amoui 
gate  to  $5,416.82. 

Upon  the  subject  of  the  responsibility  o: 
condition  of  the  sidewalk  at  the  time  Mrs 
her  injuries,  the  plaintiiBE  called  Robert  Ste 
the  borough  council  and  also  of  its  street  coi 
fied  that  the  council  notified  the  defendant 
repair  the  sidewalk  within  five  days ;  that  t 
complied  with  and  the  witness  was  appointe 
defendant  and  see  that  the  required  repairs 
such  an  interview  was  had,  and  the  defendai 
ble  talk  and  scolding,  agreed  that  he  would 
as  soon  as  he  could  get  time,  and  likewise  s 
spring-time  came  he  would  put  in  a  good  pav 
not  trouble  anybody ;  that  the  witness  went 
to  the  council  what  the  defendant  had  agre< 
fied  the  street  commissioner  that  the  defenc 
fix  the  pavement;  that  subsequently  it  wf 
some  one,  and  upon  his  walking  over  it  to  j 
tion,  it  appeared  to  the  witness  to  be  repaire( 

The  plaintiff  further  put  in  evidence  the  fc 
of  the  defendant,  respecting  this  sidewalk,  gi 
of  the  action  brought  by  Mra.  Brosius  agains 

"  After  they  served  a  notice  of  some  kin 
thought  they  had  no  legal  authority  to  do,  it 
of  my  tenant ;  and  I  didn't  think  they  had  a 
turb  the  tenant ;  I  didn't  think  they  had  i 
such  an  ordinance ;  but  they  served  it  on  : 
the  easiest  way  was  the  best  way,  perhaps, 
I  went  and  fixed  it  where  those  loose  boards 
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out.  They  were  not  very  good  and  the  sun  would  cap  them ; 
and  I  went  and  fixed  them ;  and  afterwards  I  went  and  saw 
that  (men  had  been  kicking  at  them,  and  great  travel  up  and 
down  there,  I  don't  know  who)  they  all  were  fixed  there ;  I 
did  not  take  great  pains  to  fix  them.  Mr.  Emery  promised  to 
do  it,  but  I  don't  know  that  he  ever  done  it;  and  I  didn't  take 
great  pains  to  fix  them  at  that  time.  I  fixed  them  a  little  at 
that  time,  but  not  very  great." 

The  plaintiff  also  called  Joseph  R.  Heasley,  street  commis- 
sioner of  the  borough  of  Brookville,  and  proposed  to  have  him 
testify  that  the  defendant,  in  consideration  of  the  borough' 
giving  him  time  to  lay  a  new  sidewalk  until  the  next  spring, 
agreed  with  the  witness  as  a  representative  of  the  council,  to  see 
that  the  sidewalk  was  kept  up ;  the  offer  being  made  for  the  pur- 
pose of  showing  that,  even  in  the  absence  of  any  statutory  lia- 
bility as  owner  of  the  property,  the  defendant  was  responsible 
for  the  condition  of  the  sidewalk,  notwithstanding  that  a  ten- 
ant might  have  been  in  full  control  and  possession. 

By  the  court :  It  would  seem  that  would  properly  be  rebut- 
ting.    However,  the  order  of  the  testimony  is  for  yourselves. 

Mr.  Corbett,  for  plaintiff :  We  will  withdraw  the  offer  and 
reserve  it  for  rebutting,  if  necessary. 

At  the  close  of  the  plaintiff's  case  in  chief,  the  court,  of  its 
own  motion,  made  the  following  order : 

By  the  court:  Plaintiff's  counsel  having  withdrawn  the  offer 
of  the  testimony  of  Joseph  R.  Heasley  on  the  question  of  the 
admission  and  declai*ations  of  the  defendant,  Mr.  Arthms,  and 
also  as  to  notice  to  him  to  repair  the  sidewalk,  that  leaves  a 
portion  of  the  same  character  of  testimony  before  and  after,  in 
evidence.  To  make  the  record  consistent,  it  is  suggested  that 
it  all  be  excluded  or  all  admitted.  Therefore,  let  it  all  go  out, 
under  the  offer  of  withdi^awal  by  plaintiff's  counsel.  Notice 
dated  June  20,  1888,  ruled  out. 

Exception  by  plaintiff's  counsel  as  to  the  ruling  out  of  all 
notice  from  the  town  council  to  R.  Arthurs  to  repair  sidewalks.® 

The  defendant  presented  evidence  tendiag  to  show  that  his 
tenant,  Emery,  was  in  full  possession  of  the  premises,  and  had 
control  of  the  sidewalk  in  front  of  them,  under  his  lease ;  that 
the  lease  did  not  require  the  landlord  to  make  any  repairs  and 
that  the  sidewalk  was  in  good  repair  at  the  commencement  of 
the  tenancy. 
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In  rebuttal  the  plaintiff  recalled  Heasley  and  made  t 
lowing  offer : 

We  now  offer  to  call  Joseph  R.  Heasley,  (the  def< 
having  set  up  the  fact  that  the  premises  known  as  the  ( 
Hotel  property  were  in  the  possession  of  the  lessee,)  ir 
to  show  by  him  that  he  was  street  commissioner  of  the  h 
during  the  year  1885,  and  that  notwithstanding  the  fac 
those  premises  were  alleged  to  be  in  the  possession  of 
Emery,  Mr.  Arthurs  agreed  with  the  street  commissic 
the  borough  of  BrookviUe  to  look  after  that  sidewalk 
see  that  it  was  kept  in  repair,  and  also  to  pay  all  damagi 
would  happen  to  any  person  who  was  "  injured  or  kill( 
he  said,  upon  the  sidewalk ;  that  he  agreed  to  take  care 
sidewalk  and  to  exonerate  the  borough  from  responsibili 

Objected  to,  by  defendant's  counsel,  for  the  reasons, 
would  not  be  in  rebuttal,  and  (2)  it  would  be  in  contnu 
of  the  lease  plaintiff  offered  in  evidence. 

By  the  court :  The  objection  is  sustained ;  exception.' 

At  the  conclusion  of  the  testimony,  the  court,  Wilson, 
charged  the  jury,  in  part,  as  follows : 

It  is  well  settled  that  a  municipal  corporation  havii 
exclusive  care  and  control  of  the  streets  is  obliged  to  s( 
they  are  kept  safe  for  the  passage  of  persons  and  properl 
to  abate  all  nuisances  that  might  prove  dangerous ;  and 
plain  duty  is  neglected  and  any  one  is  injured,  it  is  lial 
damages  sustained.  The  corporation  has,  however,  a  r 
over  against  the  party  that  is  in  fault  and  has  so  used  tl 
walk  as  to  produce  the  injury,  unless  it  was  also  a  wron| 
[If  it  was  through  the  fault  of  Arthurs  that  Mrs.  Brosii 
injured,  he  is  concluded  by  the  judgment  recovered,  if  ] 
notice  of  the  suit  and  could  have  defended  it.  That  is, 
juiy  find  from  the  evidence  that  he  had  a  right  to  ma 
fence,  control  the  proceedings,  examine  and  cross-examii 
nesses,  and  take  a  writ  of  error  from  the  judgment 
Supreme  Court.  But  in  this  action,  brought  by  the  boro 
Bix)okville  against  Arthurs,  to  recover  back  the  dams 
has  been  compelled  to  pay  for  his  assumed  neglect,  it  i 
petent  and  relevant  for  Arthurs  to  show  by  evidence  t 
was  under  no  obligation  to  keep  the  sidewalk  in  quest 
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repair,  and  that  it  was  not  through  his  default  that  the  acci- 
dent happened ;  and,  if  the  jury  find  from  the  evidence  that 
there  was  fault  on  the  part  of  the  borough  and  the  defendant, 
Arthurs,  the  borough  cannot  recover  in  this  action,  for  the 
reason  that  one  of  two  joint  wrong-doers  cannot  have  contribu- 
tion from  the  other.]  ^ 

Counsel  have  submitted  to  the  court  requests  for  instructions 
to  the  jury  upon  their  respective  theories  of  the  law  of  this 
case,  as  applicable  to  the  facts,  our  answers  to  which  will  dis- 
pense with  any  further  instructions  to  you  on  the  law. 

Plaintiff's  counsel  request  us  to  instruct  you : 

1.  If  the  jury  believe,  under  the  evidence,  that  the  ordinance 
adopted  July  15,  1873,  was  regularly  and  legally  passed  and 
promulgated  by  the  burgess  and  town  council  of  the  borough 
of  Brookville,  Pa.,  it  became  the  duty  of  Richard  Arthurs,  the 
defendant,  to  keep  the  sidewalk  in  front  of  his  property  on 
Pickering  street  in  repair  at  all  times ;  and  if  the  said  side- 
walk was  suffered  to  become  out  of  repair  by  the  act  of  negli- 
gence of  a  tenant  or  third  person,  thereby  causing  the  injury 
for  which  Mrs.  Brosius  recovered  against  the  borough  of  Brook- 
ville, then  the  defendant  would  be  liable  to  reimburse  the  bor- 
ough, without  reference  to  whether  the  said  property  was  in 
the  possession  of  a  lessee  under  the  defendant  or  not,  and 
whether  the  said  tenant  or  lessee  caused  the  said  injury  or  not. 

Answer:  Refused.* 

2.  That  even  although  the  jury  may  find  that  the  Central 
Hotel  property  was  in  the  possession  of  a  tenant  or  tenants 
under  Richard  Arthurs,  the  defendant,  if  they  further  find, 
from  the  evidence,  that  Mr.  Arthurs  did  not  repair  the  side- 
walk, thereby  causing  the  injury  to  Mrs.  Brosius,  for  which  she 
recovered  from  the  borough,  then  the  borough  is  entitled  to 
recover  from  the  defendant  the  full  amount  of  the  judgment 
rendered  in  the  case  of  Mrs.  Brosius  against  the  borough  of 
Brookville,  together  with  costs  and  expenses  and  reasonable 
attorney  fees  incurred  by  it  in  the  said  trial,  with  interest 
thereon  from  the  date  of  the  judgment  in  the  said  case. 

Answer:  Refused.^ 

3.  If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
Richard  Arthurs,  had  either  notice  or  knowledge,  for  some 
time  previous  to  the  trial  of  the  case  of  Mrs.  Brosius  against 
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the  borough  of  Brookville,  that  such  suit  was  brought  and  was 
set  for  trial,  thereby  giving  to  him  an  opportunity  to  defend 
the  same,  and  that  he  was  present  at  the  trial  s 
ined  as  a  witness,  the  verdict  and  judgment  in  th 
elusive  against  said  Arthurs,  as  defendant  in  t 
the  facts  adjudicated  therein,  and  the  plaintiff 
recover  the  amount  of  the  said  judgment,  costs  a 
attorney  fees  incurred  in  defending  the  same. 

Answer :  Afl&rmed  on  the  law  and  facts  statec 
the  jury  will  also  determine  the  law  and  facts 
and  answered  in  the  defendant's  sixth  point  and 
with  the  facts  therein  stated.* 

4.  That  under  all  the  evidence  in  this  case,  t 
Richard  Arthurs,  has  not  shown  any  cause  suffici 
ate  him  from  liability  to  the  borough  of  Broo 
amount  of  the  judgment,  costs  and  expenses  inc 
the  case  of  Mrs.  Brosius  against  the  said  borougl 

Answer:  Refused.® 

The  defendant's  counsel  request  the  court 
jury: 

4.  That  the  relation  created  between  the  pla 
tion  and  the  defendant,  R.  Arthurs,  is  purely 
for  any  violation  of  the  statute  and  ordinance  cr 
lation,  and  for  any  such  violation,  the  remedy  a 
of  the  statute  and  ordinance  must  be  strictly  ( 
and  no  common  law  action  can  be  maintained  l 
such  violation. 

Answer:  AflSrmed.' 

6.  That  the  verdict  and  judgment  in  the  cas 
Brosius  against  the  borough  of  Brookville,  No 
Term  1886,  establishes  conclusively  that  the  bo 
were  negligent  in  the  performance  of  their  d\ 
borough  cannot  have  a  remedy  against  Richard 
defendant  in  this  action,  and  the  verdict  of  the  j 
for  the  defendant. 
.    Answer:  Refused. 

6.  That  if  the  jury  find  from  the  evidence  tha 
were  leased  to  Jacob  Emery,  who  went  into  pog 
the  lease  which  contained  no  covenant  by  the  ] 
pair,  or  right  to  enter  to  make  repairs,  and  tht 
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time  Jacob  Emery  was  in  possession,  he  tore  up  the  sidewalk 
in  front  of  the  Central  Hotel,  for  the  purpose  of  putting  water 
into  the  Central  Hotel,  and  that  Mrs.  Brosius  received  the 
alleged  injury  for  which  she  recovered  the  judgment  in  the 
case  of  Mary  G.  Brosius  v.  the  Borough  of  Brookville,  at  the 
place  where  Jacob  Emery  tore  up  said  pavement,  then  R.  Ar- 
thurs, the  defendant,  is  not  liable  to  the  plaintiff  in  this  action 
and  the  verdict  of  the  jury  should  be  for  the  defendant. 

Answer:  Affirmed.* 

7.  That  a  lessor,  during  the  term  of  the  lease,  is  not  liable 
for  repairs  to  the  pavement  in  front  of  premises  over  which 
the  lessee  has  control. 

Answer:  Affirmed.® 

9.  That  under  all  the  evidence  in  the  case,  the  verdict  of 
the  jury  should  be  for  the  defendant. 

Answer :  Refused.  This  point  requests  the  court  to  charge 
the  jury  as  a  question  of  law,  that  the  plaintiff  cannot  recover 
a  verdict  for  the  amount  of  its  claim,  under  the  law,  and  it  has 
been  refused  because  the  proof  in  the  case  is  submitted  to  the 
jury  under  the  instructions  of  the  court. 

The  verdict  of  the  jury  was  in  favor  of  the  defendant,  and 
judgment  was  entered  thereon ;  whereupon  the  plaintiff  took 
this  appeal,  assigning  for  error : 

1.  The  part  of  the  charge  embraced  in  [  ]  * 

2-4.  The  answers  to  plaintiff's  points.*  *®  * 

5.  The  answer  to  defendant's  point.* 

6.  The  answer  to  plaintiff's  point.® 

7.  8.  The  answers  to  defendant's  points.'  * 

9.  The  exclusion  of  plaintiff's  evidence.® 

10.  The  overruling  of  plaintiff's  offer. ^® 

Mr.  CadmuB  Z,  Gordon  and  Mr.  William  L.  Corbett^  for  the 
appellant : 

1.  It  is  difficult  to  ascertain  the  intention  of  the  court  in 
that  part  of  the  charge  contained  in  the  first  assignment.  Un- 
doubtedly there  was  negligence  on  the  part  of  botii  the  borough 
and  Arthurs,  so  far  as  Mrs.  Brosius  was  concerned.  But  this 
oegligence  of  the  borough  would  not  excuse  Arthurs  from 
liability  to  reimburse  the  borough,  the  case  being  one  of  purely 
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constructive  and  unintentional  wrong :  Armstrong  Co.  v.  Clar- 
ion Co.,  66  Pa.  218.  The  instruction  was  given  as  a  general 
one,  without  defining  in  what  cases  the  rule  denying  contribu- 
tion or  reimbursement  as  between  wrong-doers  is  applicable, 
or  stating  the  exception  to  the  general  rule.  The  jury  were 
left  to  grope  their  way  without  the  aid  of  proper  instructions, 
no  other  portion  of  the  charge  giving  them  light  as  to  the  dis- 
tinction between  actual  and  constructive  wrong-doers. 

2.  Under  the  borough  act  of  April  3,  1851,  P.  L. 
borough  authorities  had  power  to  impose  upon  lot  ow 
duty  of  relaying  and  repairing,  at  their  own  expense,  si 
laid  originally  in  obedience  to  the  borough  ordinance 
V.  Kingston  Bor.,  120  Pa.  357.     Whether  so  much  of  1 
nance  as  subjects  occupiers,  also,  to  this  duty  is  valid,  it  is 
unnecessary  to  inquire.     In  any  event  the  owner  is  liable  to 
the  duty,  and  any  question  of  liability  as  between  landlord  and 
lessee  has  no  bearing  on  this  case.     It  would  be  a  dangerous 
principle  that  would  enable  a  landlord  to  escape  responsibility 
by  putting  an  insolvent  tenant  in  possession.     The  relation 
between  the  landlord  and  the  tenant  is  a  different  one  from 
that  between  the  municipality  and  the  owner,  and  the  latter 
relation  can  impose  no  liability  on  the  lessee. 

8.  Although  the  dangerous  character  of  the  sidewalk  may 
arise  from  excavations  made  by  a  tenant,  the  duty  rests  on  the 
landlord  to  see  that  such  repairs  are  made  as  will  give  safe  pas- 
sage to  the  public.  He  may  be  excused  where  the  excavation 
is  recent  and  without  his  knowledge,  but  in  this  case  it  was 
neither.  An  excavation  like  the  one  under  this  sidewalk  is  of 
such  a  nature  as  to  require  care  and  precaution  on  the  part  of 
the  landlord,  and  it  is  his  duty  to  exercise  them :  Robbins  v. 
Chicago,  4  Wall.  657.  Even  if  the  obstruction  or  defect  were 
caused  by  a  trespasser,  the  defendant  would  be  liable  to  repair. 
The  judgment  recovered  by  Mrs.  Brosius  was  conclusive  on  the 
defendant :  Chicago  v.  Robbins,  2  Black  418 ;  Robbins  v.  Chi- 
cago, 4  Wall.  657 ;  CatterUn  v.  Frankfort,  79  Ind.  547  (41  Am. 
Rep.  627) ;  Westfield  v.  Mayo,  122  Mass.  100. 

4.  The  testimony  excluded  by  the  court  showed  conclusively 
that  the  defendant  himself  caused  the  injury  to  Mrs.  Brosius 
by  the  negligent  manner  in  which  he  repaired  the  sidewalk,  in 
the  first  instance,  and  by  his  neglect  to  keep  it  in  repair  when 
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he  found  that  his  first  attempt  at  repairing  had  resulted  in  a 
failure.  It  also  showed  that  he  had  placed  himself  squarely 
in  the  position  of  a  servant  of  the  borough,  as  to  the  work  of 
repairing.  Hence,  setting  aside  any  question  of  statutory  duty, 
he  was  liable  for  any  negligence  in  or  non-performance  of  his 
duty  as  such  servant:  Wood  on  Master  and  Servant,  §§  324, 
460,  and  cases  cited.  His  position  that  the  borough  authori- 
ties were  wrong-doers,  because  they  confided  in  his  promise  to 
repair,  might  well  be  taken  by  Mrs.  Brosius,  but  cannot  shield 
him. 

Mr.  H.  Clay  Campbell^  for  the  appellee : 

1.  The  plaintiff  is  not  seeking  contribution  and  therefore 
Horbach  v.  Elder,  18  Pa.  88,  and  Armstrong  Co.  v.  Clarion  Co., 
66  Pa.  218,  do  not  apply  to  this  case.  The  principle  of  each  of 
those  cases  rests  on  mutuality  of  contract.  No  such  mutuality 
exists  here,  the  relation  of  the  parties  being  purely  istatutory. 
Whether  there  is  any  principle  of  a  prior  liability,  upon  which 
the  borough  can  recover  over  against  the  defendant,  has  never 
been  determined  in  Pennsylvania.  The  authorities  in  other 
states  sustaining  the  right  of  recovery  over,  are  based  upon  the 
fact  of  the  defendants  being  a  wrong-doer :  2  Dillon  Mun.  Corp., 
§§  1085,  1036.  To  entitle  the  plaintiff  to  recover  against  the 
defendant,  it  must  show  that  he  trespassed  upon  the  sidewalk 
in  some  way,  and  that  through  his  negligence  alone  the  injury 
resulted ;  and  the  couit  was  right  in  making  the  statement  re- 
ferred to  in  the  first  assignment. 

2.  The  statutory  duty  of  keeping  the  sidewalks  in  repair  rests 
upon  the  borough  authorities :  AUentown  v.  Kramer,  73  Pa. 
406 ;  McLaughlin  v.  Corry,  77  Pa.  109.  For  neglect  to  prop- 
erly perform  this  duty,  the  borough  is  liable  to  a  party  injured 
thereby :  Nanticoke  v.  Warne,  106  Pa.  378 ;  Erie  v.  Schwingle, 
22  Pa.  384 ;  Susquehanna  Depot  Bor.  v.  Simmons,  112  Pa.  384. 
The  recovery  of  Mrs.  Brosius  against  the  borough  was  based 
upon  its  negligence,  which  is  conclusively  established  by  the 
judgment  in  that  action,  and  for  the  results  of  its  own  negli- 
gence the  plaintiff  cannot  recover  against  this  defendant.  It  is  a 
plain  principle  of  law  that  in  cases  of  this  kind  the  party  seeking 
to  recover  must  be  in  no  fault.  Robbins  v.  Chicago,  4  WalL  667, 
is  not  law  in  Pennsylvania,  as  a  long  line  of  cases  beginning  with 
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Commonwealth  v.  Passmore,  1  S.  &.  R.  217,  and  ending  with 
Susquehanna  Depot  Bor.  v.  Simmons,  112  Pa.  384,  establishes 
the  doctrine  that  wherever  there  is  liability  upon  an  individual, 
the  municipality  is  not  liable,  and  where  liability  of  the  latter 
arises  from  neglect  of  a  statutory  duty,  it  is  liable  alone :  See 
West  Chester  v.  Apple,  35  Pa.  284.  If  it  pay  damages  for  which 
it  was  not  liable,  it  can  have  no  recourse  against  the  wrong-doer: 
Keokuk  v.  Keokuk,  36  Am.  Rep.  226 ;  2  Dillon  Mun.  Corp., 
§  1012;  Beach  on  Cont.  Neg.,  284. 

3.  The  duty  imposed  upon  property  owners  to  constnict  side- 
walks is  purely  statutory :  ChaiHers  Tp.  v.  Langdon,  114  Pa.  541 . 
We  must  therefore  look  to  the  statute  to  find  the  nature  and  extent 
of  their  duties  and  liabilities  in  this  respect.  Referring  to  the 
act  of  April  3, 1851,  P.  L.  321,  we  find  that  the  defendant's  lia- 
bility to  repair,  if  any,  was  in  the  nature  of  a  tax,  and  it  was 
optional  with  him  whether  he  would  do  the  work  or  pay  the 
borough  in  money.  Upon  his  refusal  or  failure  to  do  the  work, 
the  imperative  duty  of  doing  it  fell  upon  the  borough  authori- 
ties, and  he  became  liable  solely  for  the  penalty  provided  for  b)*^ 
the  act.  A  duty  imposed  by  ordinance  can  be  enforced  only 
in  the  manner  therein  provided;  for  its  violation  a  common 
law  action  cannot  be  maintained  by  the  party  injured :  Phila. 
etc.  R.  Co.  V.  Ervin,  89  Pa.  71.  Where  a  remedy  is  provided 
to  redress  a  wrong  or  enforce  a  duty,  it  must  be  strictly  pur- 
sued: Act  of  March  21,  1806,  §  13,  4  Sm.  L.  332;  Chestnut 
Hill  Turnp.  Co.  v.  Martin,  12  Pa.  361 ;  East  Union  Tp.  v.  Ryan, 
86  Pa.  459. 

4.  There  is  another  ground  of  defence  to  this  action  which 
is  conclusive  on  the  plaintiffs  right  to  recover.  The  property 
in  front  of  which  the  accident  happened  was  in  possession  of  a 
tenant  under  a  lease,  and  there  was  no  covenant  to  repair. 
The  pavement  was  in  good  repair  when  leased  and  was  torn 
up  by  the  tenant  at  the  place  of  accident,  to  take  in  water.  It 
has  been  ruled  that  the  tenant  in  possession  is  liable  and  not 
the  landlord,  for  injuries  to  third  persons  caused  by  negligence ; 
the  tenant  is  bound  to  keep  the  ways  in  repair :  Bears  v.  Am- 
bler, 9  Pa.  193 ;  Grier  v.  Sampson,  27  Pa.  183 ;  Simons  v. 
Thompson,  2  W.  N.  209;  Early  v.  Ashworth,  15  W.  N.  142; 
Moore  v.  Weber,  71  Pa.  429 ;  Brown  v.  Weaver,  17  W.  N. 
230 ;  Knauss  v.  Brua,  107  Pa.  85.     The  plaintiff  withdrew  the 
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evidence  of  notice  to  Arthurs  under  the  ordinance,  and  it 
would  be  unfair,  not  only  to  the  court  but  to  the  defendant,  to 
sustain  the  ninth  and  tenth  assignments. 

Opinion,  Me.  Justice  Stebebtt: 

In  December,  1885,  Mrs.  Brosius  was  injured  in  consequence 
of  a  dangerous  defect  in  the  sidewalk  of  Pickering  street, 
Brookville ;  and  afterwards,  in  an  action  on  the  case  for  negli- 
gence, she  recovered  a  verdict  and  judgment  against  the  bor- 
ough for  $5,000  damages,  which  it  subsequently  paid,  with 
inlferest  and  costs.  The  defect  that  caused  the  injury  com- 
plained of  in  that  case  was  in  front  of  a  lot  owned  by  Richard 
Arthurs,  Esq.  The  borough,  claiming  that,  as  between  itself 
and  Mr.  Arthurs,  the  latter  was  liable  over  to  it,  brought  the 
present  action  against  him  to  recover  the  amount  it  was  com- 
pelled to  pay.  The  claim  was  grounded  on  substantially  the 
following  state  of  facts : 

In  1873  the  borough  council,  pursuant  to  the  provisions  of 
its  charter,  passed  an  ordinance  requiring  owners  of  real  estate 
fronting  on  Pickering  street  to  grade  "and  erect  or  repair, 
and  keep  erected  and  repaired,  at  all  times,  sideways  or  foot- 
walks  "  eight  feet  wide  on  both  sides  of  the  street.  The  side- 
or  footwalks  were  then  made  according  to  the  requirements  of 
the  ordinance.  In  the  summer  of  1885,  complaint  was  made 
that  the  sidewalk  in  front  of  Mr.  Arthurs'  lot  was  in  bad  con- 
dition, and  unsafe  for  public  travel ;  and  thereupon  the  coun- 
cil notified  him  to  repair  the  same  within  five  days,  etc.,  and 
appointed  a  committee  to  confer  with  him  on  the  subject.  At 
first  he  denied  council's  authority  in  the  premises,  but  final- 
ly said  he  intended  to  put  down  a  stone  pavement  in  the  spring, 
and,  if  the  borough  authorities  would  indulge  him,  he  would 
repair  the  old  sidewalk,  and  see  that  it  was  kept  in  proper  con- 
dition until  it  was  replaced  by  the  new  pavement.  That 
proposition  was  reported  to  council,  and  accepted  as  satisfac- 
tory. He  afterwards  made  some  slight  repairs,  but  not  suffi- 
cient to  put  the  sidewalk  in  safe  condition.  Subsequently, 
Mi-s.  Brosius  was  injured  by  accidentally  stepping  into  an  open- 
ing in  the  sidewalk,  and  brought  suit  against  the  borough,  with 
the  result  above  stated.  The  borough  authorities  notified  Mr. 
Arthurs  that  the  suit  had  been  brought,  and  requested  him  to 
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defend  the  same,  etc.,  but,  aside  from  being  present  at  the  trial, 
it  does  not  appear  that  he  took  any  active  part  in  defending 
th<?  suit. 

On  the  trial  of  the  present  action,  evidence  tending  to  prove 
the  foregoing  allegations  of  fact  was  introduced  by 
iff.     The  defendant,  Arthurs,  being  called,  testified, 
in  the  ninth  specification  of  error,  inter  alia,  as  follow 
they  served  notice  of  some  kind  on  me,  which  I  th( 
had  no  legal  authority  to  do,  it  was  in  possession  of  i 
and  I  didn't  think  they  had  any  business  to  disturb  I 
I  didn't  think  they  had  any  right  to  make  such  an 
but  they  served  it  on  me,  and  I  thought  the  easiej 
the  best  way,  perhaps,  to  save  a  lawsuit ;  I  went  ai 
where  those  loose  boards  Emery  had  taken  out. 
not  very  good,  and  the  sun  would  cap  them ;  and  ] 
fixed  them ;  and  afterwards  I  went  and  saw  that  ( 
ing  at  them,  and  great  travel  up  and  down  ther 
know  who)  they  all  were  fixed  there.     I  didn't  take  j 

to  fix  them  at  that  time I  fixed  them  a  litl 

time,  but  not  very  great." 

Robert  Stewart,  a  member  of  the  street  committe 
tified  as  set  forth  in  the  same  specification.  An 
things,  he  said  that,  having  been  deputed  by  council, 
on  Mr.  Arthurs  about  the  time  the  five  days'  noti 

After  considerable  talk  and  scolding,  he  ^ 

with  me,  and  look  at  the  pavement,  and  did  so. 
agreed  that  he  would  fix  that  pavement  as  soon  a 
get  time,  and  likewise  said  that  when  the  spring-tin 
would  put  a  good  pavement  there,  that  should  r 
anybody.     I  went  back  to  the  council,  and  report 

thurs  what  he  had  agreed  to  do I  went  to  see 

ley,  the  street  commissioner,  and  said  to  him  that  A^ 
had  agreed  to  fix  that  pavement.  And  somebody  fis 
wards,  I  don't  know  who ;  patched  it  up  a  little." 

The  plaintiff  also  offered  to  prove  by  the  street  cor 
Mr.  Heasley,  that,  in  consideration  of  the  borough 
giving  Mr.  Arthurs  time,  until  the  next  spring,  tc 
sidewalk,  he  agreed  "  that  he  would  see  that  the  sic 
kept  up."  This  was  objected  to ;  and,  upon  an  intin 
the  court  that  the  evidence  "  would  properly  be 
Vol.  cxxx — 38 
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the  witness  was  withdrawn,  with  the  right  to  recall  him  in 
rebuttal.  When  plaintiff's  evidence  in  chief  was  closed,  the 
learned  judge,  of  his  own  motion,  struck  out  the  testimony  of 
Arthurs  and  Stewart,  above  referred  to,  and  also  the  evidence 
of  notice  to  Mr.  Arthurs  to  repair  the  sidewalk.  This  action 
of  the  coui*t  constitutes  the  ninth  specification  of  error.  After- 
wards the  plaintiff  recalled  the  witness  Heasley,  and  offered  to 
prove  by  him,  in  rebuttal,  that  the  defendant,  Arthurs,  agreed 
with  him,  as  street  commissioner  of  the  borough,  "to  look 
after  that  sidewalk,  and  see  that  it  was  kept  in  repair,  and  also 
to  pay  all  damages  that  would  happen  to  any  person  who  was 
'injured  or  killed,'  as  he  said,  upon  the  sidewalk;  that  he 
agreed  to  take  care  of  the  sidewalk,  and  exonerate  the  borough 
from  all  liability."  The  offer  was  objected  to,  and  its  rejection 
by  the  court  is  the  subject  of  complaint  in  the  tenth  assign- 
ment of  error. 

The  rulings  complained  of  in  these  two  specifications  are 
clearly  erroneous.  The  borough  had  a  right  to  show  that,  as 
between  itself  and  Mr.  Arthurs,  it  was  his  duty  to  keep  the 
sidewalk  in  front  of  his  own  property  in  good  repair.  The 
evidence  that  was  stricken  out,  as  well  as  the  testimony  that 
was  offered  and  rejected,  tended  to  prove  facts  from  which  that 
duty  undoubtedly  arose.  If,  for  a  good  consideration,  he  as- 
sumed the  obligation  of  repairing  the  sidewalk  in  question,  and 
keeping  the  same  in  proper  condition,  and  by  his  neglect  to  do 
so  the  borough  was  compelled  to  pay  the  damages  awarded  to 
Mrs.  Brosius,  there  is  no  reason  why  he  should  not  be  liable 
over  to  the  borough  for  the  amount  thus  paid.  In  2  Dillon 
Mun.  Corp.,  §  1035,  the  law  is  stated  thus:  "If  a  municipal 
corporation  be  held  liable  for  damages  sustained  in  consequence 
of  the  unsafe  condition  of  the  sidewalks  or  streets,  it  has  a 
remedy  over  against  the  person  by  whose  act  or  conduct  the 
sidewalk  or  street  was  rendered  unsafe,  unless  the  corporation 
was  itself  a  wrong-doer,  as  between  itself  and  the  author  of 
the  nuisance ;  and,  if  the  latter  had  notice  of  the  pendency  of 
the  action  against  the  municipality,  and  could  have  defended 
it,  he  has  been  held  to  be  concluded  as  to  the  existence  of  the 
defect  or  nuisance  in  the  street,  and  as  to  the  liability  of  the 
corporation  to  the  plaintiff  in  consequence  thereof,  and  as  to 
the  amount  of  damage  or  injury  it  occasioned ;  but  ....  he 
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is  not  ....  estopped  from  showing  that  he  was  under  no  ob- 
ligation to  keep  the  street  in  a  safe  condition,  and  that  it  was 
not  through  his  fault  that  the  accident  happened."     It  is  un- 
doubtedly the  duty  of  a  municipal  corporation,  having  the 
exclusive  care  and  control  of  its  streets,  to  see  th 
kept  in  a  condition  that  is  safe  for  the  passage  of  \ 
property,  and  if  that  plain  duty  is  neglected,  and  the 
results  to  any  one,  the  corporation  is  primarily  lii 
injured  party ;  but  if,  as  between  the  corporation 
party,  the  injury  resulted  from  the  negligence  of  th 
is  liable  over  to  the  corporation.     The  purpose  of  tl 
referred  to  was  to  establish  such  a  relation  as  that  b 
parties  to  this  suit.     It  was  clearly  competent  am 
and  hence  the  ninth  and  tenth  specifications  should  b 

In  disposing  of  the  remaining  assignments  of 
proper  to  consider  them  in  the  light  of  the  evidenc 
improperly  stricken  out  and  rejected,  and  as  thougl 
were  in  the  case. 

There  was  no  error  in  that  part  of  the  general  cha 
in  the  first  specification,  except  in  the  last  clause  thei 
in  the  learned  judge  said :  "  If  the  jury  find  from  tl 
that  there  was  fault  on  the  part  of  the  borough  and  i 
ant,  Arthurs,  the  borough  cannot  recover  in  this  acti 
reason  that  one  of  two  joint  wrong-doers  cannot  1: 
bution  from  the  other."     This  was  a  misapplication 
recognized  principle.    The  borough  and  Mr.  Arthurs 
sense  of  the  term  joint  wrong-doers.     They  did  not 
in  the  same  wrongful  act  in  such  way  as  to  make  them  joint 
wrong-doers.     While  it  is  true  that  the  borough  could  not  deny 
its  liability  for  neglect  of  its  general  duty  to  see  that  the  streets 
and  sidewalks  thereof  are  kept  in  reasonably  good  and  safe 
condition,  it  cannot  be  pretended  that  the  corporation  in  any 
way  co-operated  with  the  defendant  in  his  neglect  to  perform 
the  duty  which,  as  between  it  and  himself,  he  assumed  to  dis- 
charge.    As  shown  by  the  evidence,  the  true  relation  of  the 
defendant  to  the  borough  was  that  of  a  resident  property  owner, 
bound  by  the  ordinance,  and  still  f uither  by  his  express  promise, 
to  keep  the  sidewalk  in  question  in  good  repair.     The  claim 
is  not  for  contribution,  but  to  recover  from  the  defendant  the 
amount  which  the  plaintiff  was  compelled  to  pay  in  consequence 
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jglect  to  do  what  he  should  have  done,  and  expressly 

i  to  do.     As  such,  it  should  have  been  submitted  to 

on  the  evidence.     It  follows  from  what  has  been  said 

learned  judge  also  erred  in  his  answers  to  the  points 

n  the  fourth,  fifth,  and  seventh  specifications,  respec- 

The  remaining  specifications  of  error  are  not  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo 

awarded. 


ST.  OF  DAVID  KLINGENSMITH,  DEC'D. 

BY  STANTON  BLACK  FROM  THE  OEPHANS'   COURT   OP 
WESTMORELAND  COUNTY. 

Argued  October  11,  1889— Decided  January  6, 1890. 
[To  be  reported.] 

a  life-tenant  of  an  undivided  interest  in  land,  which  is  the  sub- 
in  Orphans'  Court  partition  proceeding,  is  not  named  in  the  pe- 
id  has  no  notice  of  the  holding  of  the  inquest,  the  proceedings, 
IS  done  nothing  to  ratify  and  confirm  them,  are  illegal  and  not 
'  upon  him  and  upon  his  application  should  be  entirely  set  aside, 
rson  not  named  in  a  petition  for  partition  filed  exceptions,  alleg- 
\,  he  was  a  life-tenant  of  the  land  and  objecting  to  the  confirma- 
the  inquisition,  for  the  reason  that  he  had  not  been  made  a  party, 
itor,  appointed  to  find  the  facts,  repoited  that  the  exceptant  was 
3nant  and  should  be  made  a  party  to  the  proceedings,  and  his 
vas  confirmed  by  the  court. 

isual  rule  to  accept  or  refuse  was  then  directed  to  be  issued  and 
sei*ved  upon  the  exceptant,  as  well  as  upon  the  parties  named  in  the 
petition.  The  exceptant  accepted  service  of  the  rule,  and  upon  its  re- 
turn filed  additional  exceptions,  alleging  that  the  land  was  then  wortli 
much  more  than  the  value  placed  upon  it,  and  praying  for  a  re-valuation. 
2.  The  confirmation  of  the  auditor's  report  did  not  make  the  exceptant  a 
party  to  the  proceedings  or  validate  them ;  nor  did  the  acceptance  of 
service  of  the  rule  by  the  exceptant,  and  his  subsequent  effort  to  obtain 
a  new  valuation,  as  of  that  date,  cure  previous  irregularities  so  as  to 
make  the  prior  proceedings  binding  upon  him. 
S.  An  appraisement  in  a  partition  proceeding  cannot  be  assailed  on  the 
ground  of  subsequent  appreciation  of  the  land ;  but,  upon  the  discovery 
of  previously  unknown  elements  of  value,  the  court  may  direct  a 
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re-valuadon,  in  order  to  do  justice  as  between  tenani 
tenants,  at  any  time  before  a  decree  transferring  th 
COLLUM,  J. 

Before  Paxson,  C.  J.,  Stbrrett,  Clark,  ^ 
CoLLUM  and  Mitchell,  J  J. 

No.  221  October  Term  1889,  Sup.  Ct. ;  eoui 
February  Term  1887^  O.  C. 

On  February  12,  1887,  Leah  Row  presented  h 
ting  forth  that  David  Klingensmith  died  on  O 
seised  of  a  certain  tract  of  land  containing  98  » 
ing  a  will  under  which  said  land  passed,  as  was 
petition,  to  his  children,  viz. :  Leah  and  Maria  '. 
P.  and  A.  G.  Klingensmith,  Susan  Hissam  and 
dicord ;  that  some  of  said  children  had  aliened  tl 
the  parties  at  present  interested  in  said  land  we 
Susan  Hissam,  Thomas  Hissam,  Michael  Row 
tioner ;  praying  for  an  inquest  to  make  partiti 
among  said  parties.     Inquest  awarded  as  prayec 

On  May  14, 1887,  an  inquisition,  finding  that 
not  be  divided  without  spoiling  the  whole,  an 
$86  per  acre,  accompanied  by  a  return  of  the  sh 
notice  of  the  inquisition  had  been  given  to  the 
in  the  proceedings  as  interested  in  the  land,  w£ 
open  court  and  confirmed  nisi.  On  May  19th,  1 
by  his  attorneys,  excepted  to  the  confirmation 
tion,  upon  the  ground  that  the  exceptant  was  ei 
estate  in  the  undivided  one  eighth  of  the  land  d 
•  petition ;  that  he  had  received  no  notice  of  the 
partition  the  same,  was  not  named  in  the  petit 
ceeding  thereon  as  an  interested  party,  and  that 
without  jurisdiction  in  the  cause.*  The  court 
pointed  Mr.  H,  W.  Waikinshaw  an  auditor  to  fi 
the  facts. 

The  auditor  reported,  finding  that  Elizabeth 
.  ceased,  was  a  daughter  of  David  Klingensmith, 
that  Stanton  Black,  the  exceptant,  as  surviving : 
Black,  deceased,  who  was  a  granddaughter  of  '. 
house,  was  entitled  to  a  life-estate  in  one  eigh 
and  should  be  made  a  party  to  the  partition  pro 
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March  30, 1888,  the  report  of  the  auditor  was  confirmed,  aud 
it  was  ordered  that  the  costs  connected  therewith  be  taxed  in 
the  proceedings  in  partition.  No  citation,  or  other  process, 
however,  to  bring  Black  upon  the  record,  was  issued  or  award- 
ed, and  on  April  13,  1889,  the  court  made  the  following  order: 
"And  now,  to  wit:  April  13,  1889,  the  auditor's  report  in  the 
above  stated  case  having  been  duly  confirmed,  whereby  Stanton 
Black  was  made  a  party  to  said  proceedings,  as  a  tenant  for 
life  of  the  share  of  Elizabeth  Allshouse,  deceased,  in  said  real 
estate ;  it  is  ordered  that  a  rule  be  issued  on  the  heirs  of  said 
decedent,  including  the  said  Stanton  Black,  to  appear  at  next 
term,  to  accept  or  refuse  the  said  real  estate  at  the  valuation, 
or  show  cause  why  the  same  should  not  be  sold.® 

A  rule  to  accept  or  refuse,  etc.,  was  accordingly  issued. 
Service  thereof  was  accepted  in  writing  by  all  the  parties 
named  therein,  including  Stanton  Black.  The  rule  having 
been  returned,  Stanton  Black,  by  his  attorneys,  on  May  25, 
1889,  objected  to  an  award  of  the  land  to  any  of  the  tenants 
in  fee  at  the  valuation  placed  upon  it  by  the  inquest,  and  filed 
exceptions  setting  forth,  in  substance,  that  while  the  valuation 
placed  upon  the  land,  at  the  time  of  holding  the  inquest  in 
1887,  was  near  to  its  proper  value  at  that  time,  it  was  not  more 
than  one  third  the  present  value  of  the  land,  which  had  re- 
cently become  greatly  enhanced  by  reason  of  the  fact  that  large 
manufacturing  establishments  were  about  to  start  up  in  the 
immediate  vicinity  and  it  was  very  valuable  for  building  pur- 
poses, being  worth  near  $300  per  acre ;  that,  as  the  exceptant 
had  no  standing  to  bid  for  the  land  save  at  a  public  sale,  to 
adjudge  it  to  any  of  the  tenants  in  fee,  at  the  valuation  made, 
would  be  unjust  and  inequitable  to  him  and  would  cause  him 
to  sustain  great  and  irreparable  damage;  that  the  exceptant 
had  not  been  made  a  party  to  the  proceedings  in  partition,  and 
if  made  a  party  would  have  the  right  to  appear  before  the  in- 
quest and  offer  evidence  of  the  value  of  the  property,  and  the 
appraisement  and  valuation  were  therefore  illegal  and  not  bind- 
ing on  him ; — praying  the  court  to  take  off  the  confirmation  of 
the  inquisition  and  valuation,  and  refer  the  matter  back  to  the 
jury  for  re-valuation. 

After  argument  the  court.  Hunter,  P.  J.,  dismissed  the  fore- 
going exceptions,  filing  the  following  opinion : 
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On  February  12,  1887,  the  inquest  was  awarded ;  upon  re- 
turn thereof,  Stanton  Black,  the  exceptant  here,  filed  excep- 
tions to  the  return,  setting  forth  that  there  was  an  outstanding 
life-estate  in  him  in  the  one  eighth  of  the  land,  and  that  he  had 
had  no  notice  of  the  proceedings,  and  was  nol 
petition.     This  being  a  disputed  question,  the 
ferred  to  an  auditor,  who  after  hearing  the  e 
in  favor  of  Stanton  Black,  and  his  report  was 
March  30,  1888.     Thus  the  matter  stood  till 
when  the  usual  rule  on  the  heirs,  including  and 
ton  Black,  was  issued.     To  this  rule  Stanton 
rily  appeared,  and  in  person,  and  accepted  servi 
handwriting.     We  think,  therefore,  from  the  fac 
that  Stanton  Black,  who  now  excepts  to  the  inq 
the  awarding  of  the  land  to  any  of  the  heirs,  1 
self  a  party  to  the  proceedings ;  otherwise,  by  t 
throughout  and  at  any  time  he  would  not  have 
because  he  was  not  named  in  the  petition  and 
This  is  clearly  ruled  in  the  case  of  Thompson  ' 
156,  and  the  authorities  therein  cited. 

The  exceptions  now  filed  by  Stanton  Black 
and  valuation,  do  not  raise  any  unfairness  or 
undervaluation,  at  the  time  the  inquest  was  he 
complaint  is  that  since  that  time,  the  land  has  j 
ated  in  value.  Now,  we  are  unable  to  see  tl 
should  prevail,  to  have  the  appraisement  set  i 
rises  in  the  value  of  real  estate  have  become  \ 
common  thing,  but  this  of  itself  surely  cannot 
of  setting  the  finding  of  juries  in  partition  asi 
said.  It  is  true  that  the  exceptant  has  no  right 
heirs  have,  but  that  comes  from  the  nature  of 
the  land  and  of  this  he  cannot  complain. 

And  now,  August  24, 1889,  the  exceptions  fi 
Black,  on  May  25,  1889,  are  dismissed.' 

Thereupon  the  exceptant  took  this  appeal,  s 
the  court  eiTed : 

1.  In  awarding  the  inquest  without  making 
a  party. 

2.  In  confirming  the  inquisition  after  the  filin: 
tions  of  May  19,  1887.» 
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8.  In  not  quashing  the  proceedings  after  the  confirmation  of 
the  report  of  the  auditor. 

6.  In  making  the  order  of  April  13,  1889,  without  having 
properly  brought  the  appellant  upon  the  record.* 

7.  In  dismissing  the  exceptions  filed  May  25,  1889.'^ 

Wentling  (with  him  Mr.  D.  A.  Miller)^  for  the  ap- 

ties  in  interest  must  be  named  in  the  petition,  de- 
tices :  Richards  v.  Rote,  68  Pa.  248 ;   McKee  v. 
^a.  237;  Ragan's  Est.,  7  W.  440;  Walton  v.  Wil- 
J51.     The  record  shows  that  Stanton  Black  was 
n  the  petition,  and  had  no  notice  whatever  of  the 
After  the  finding  of  the  auditor  was  confirmed^ 
ould  have  made  him  a  party  by  issuing  a  citation 
fty-second  and  subsequent  sections  of  the  act  of 
832,  P.  L.  190:  McKee  v.  McKee,  14  Pa.  237. 
ving  been  done,  all  the  proceedings  are  void  as  to 
onwealth  v.  Green,  4  Wh.  568. 
exceptant  did  make  himself  a  party  by  accepting 
le  rule  to  accept  or  refuse,  he  then  for  the  fii-st 
)  clear  right  to  except  to  the  inquisition,  and  was 
tiave  it  set  aside  and  referred  back,  as  he  prayed 
do.     Merely  placing  him  on  the  record  at  that 
t  an  adequate  measure  of  relief.     The  action  of  the 
i  the  very  injury  of  which  we  complain,  viz.,  com- 
bo accept,  as  the  basis  of  his  yearly  interest,  a  low 
ade  without  notice  to  him.     In  view  of  the  many 
irregularities  in  the  record  of  the  court  below,  tliis  court  should 
examine  the  whole  proceedings  and  set  them  aside  for  their 
manifest  defects :  HaUowell's  App.,  20  Pa.  215  ;  Christy's  App., 
110  Pa.  543. 

Mr.  D.  S.  Atkinstm  (with  him  Mr,  J.  M.  Peoples)^  for  the 
appellees : 

1.  Stanton  Black  appeared  in  court  and  filed  exceptions  to 
the  inquisition  on  May  19,  1887.  Two  years  afterward,  he  for 
the  first  time  made  complaint  as  to  the  valuation  of  the  land, 
and  this  complaint  was  not  of  any  improper  conduct,  unfairness 
or  irregularity  in  the  holding  of  the  inquest,  or  of  an  under- 
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valuation  at  that  time,  but  that  since  then,  and  verj-  '^ — ^^^  ^-^ 

fore  his  exceptions  were  filed,  the  land  had  apprecial 

He  did  not  ask  the  court  to  quash  the  proceedin 

ply  to  refer  the  matter  back  to  the   jury  for  a  i 

As  to  this  subsequent  appreciation,  the  action  o 

was  correct.     Re-valuations  will  not  be  ordered  w 

changing  values  of  the  country.     No  proof  was  of 

time  that  the  jury  made  a  plain  mistake  of  fact 

that  any  fraud  was  practiced ;  and  in  the  absence 

one  or  other  of  these,  an  inquisition  will  not  be  se 

question  of  valuation :  Kreider's  Est.,  18  Pa.  376. 

2.  In  support  of  their  position  that  the  proce( 
been  irregular  as  to  the  exceptant,  his  counsel  cite 
Rote,  68  Pa.  248.  But  this  case  recognizes  that 
proceeding  may  be  ratified  by  the  acts  or  conduct  c 
and  when  the  exceptant  voluntarily  appeared  in 
took  part  in  all  the  proceedings  subsequent  to  his 
and  especially  when  he  accepted  service  of  the  ru 
or  refuse,  and  appeared  at  its  return  day,  he  thei 
and  confirmed  all  the  prior  proceedings.  McKee  v 
Pa.  237,  has  no  application  here,  as  the  proceedi 
case  were  in  the  wrong  court.  In  Ragan's  Est.,  7 
record  showed  no  notice  of  any  kind  to  the  party  o 
the  petition ;  whereas,  here,  the  exceptant  is  part 
the  proceedings.  In  Walton  v.  Willis,  1  Dall.  3{ 
by  the  curtesy  was  entirely  omitted  from  the  t 
Black's  name  is  already  on  the  record  and  will  bi 
cree  when  the  proceedings  reach  that  stage.  It  is  i 
by  what  particular  method  he  became  a  party  to  th 
long  as  it  was  by  his  own  act  and  the  order  of  the  c 
art  V.  Purdy,  29  Pa.  115. 

Opinion,  Mr.  Justice  McCollum: 
Stanton  Black,  the  appellant,  has  an  estate  as  tei 
curtesy  in  an  undivided  one  eighth  of  the  land  \ 
subject  of  this  partition.  He  was  not  named  in  1 
on  which  the  inquest  was  awarded,  and  had  no  n 
time  and  place  of  holding  the  inquisition.  The 
turned  that  the  land  could  not  be  divided  without  ] 
or  spoiling  the  whole,  and  valued  it  at  $86  an  acr 
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turn  was  filed  and  confirmed  nisi,  May  14,  1887,  and  five  days 
after,  the  appellant  filed  exceptions  to  it,  and  denied  the  juris- 
diction of  the  court  to  make  partition  without  having  all  the 
parties  in  interest  before  it.  He  did  not  ask  to  be  made  a  party 
to  the  proceedings  that  had  already  been  taken.  His  purpose 
was  to  have  them  set  aside  on  the  ground  that  they  were  un- 
authorized by  law.  At  the  instance  of  the  petitioner  a  com- 
missioner was  appointed  to  find  and  report  the  facts  to  the 
court. 

The  commissioner  reported  that  Stanton  Black  had  a  life- 
estate  in  one  eighth  of  the  property,  and  should  be  made  a 
party  to  the  proceedings  for  partition,  and  this  report  the  court 
approved  March  30, 1888.  This  report  did  not  make  appellant 
a  party  to  the  proceedings,  nor  validate  them.  It  brought  on 
the  record,  and  to  the  knowledge  of  the  court,  a  fact  which 
demonstrated  that  the  proceedings  were  unlawful,  and  required 
that  they  be  set  aside.  Nothing  further  was  done  until  April  13, 
1889,  when  the  usual  rule  on  heirs,  including  and  naming  Stan- 
ton Black,  was  issued.  The  appellant  accepted  service  of  this 
rule,  and  filed  additional  exceptions  to  the  inquisition,  setting 
forth,  inter  alia,  that  the  property  was  worth  $300  an  acre,  or 
$20,000  more  than  the  valuation  placed  on  it  by  the  inquest. 
He  asked  the  court  "  to  take  off  the  confirmation  of  the  inquest 
and  valuation,  and  refer  the  matter  back  to  the  jury  for  a  re- 
valuation." The  exceptions  were  dismissed,  the  court  below 
holding  that  the  appellant  had  made  himself  a  party  to  the  pro- 
ceedings by  accepting  service  of  the  rule  on  heirs,  and  that 
although  the  land  had  advanced  more  than  200  per  cent  since 
the  valuation  by  the  inquest,  he  was  bound  by  it. 

In  this  view  of  the  case  it  will  be  seen  that  the  appellant,  in 
his  effort  to  set  aside  an  illegal  proceeding,  has  confirmed  it, 
and  subjected  himself  to  a  loss  of  $150  per  annum  during  his 
life.  Of  course  the  accuracy  of  an  appraisal  cannot  be  assailed 
on  the  ground  of  the  subsequent  appreciation  of  the  property, 
but  where  some  of  the  parties  in  a  partition  have  a  fee  simple, 
and  others  a  life-estate  in  the  land,  and,  pending  the  proceed- 
ings, it  is  trebled  in  value  by  the  discovery  upon  it  of  a  mine 
or  the  like,  it  would  be  equitable  to  order  a  re-valuation  of  it. 
If  the  property  is  not  brought  to  a  public  sale,  the  only  pro- 
tection the  life-estate  has  is  in  a  fair  valuation,  and  this  the 
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court  may  secure  at  any  time  before  a  decree 
the  title. 

We  find  no  order  on  this  record  which  make 
make,  the  appellant  a  party  to  the  partition,  pi 
1889.  His  acceptance  of  service  of  the  rule  or 
no  greater  or  other  effect  than  a  lawful  service 
cer.  His  subsequent  effort  to  obtain  a  valuat 
erty,  as  of  the  time  it  is  claimed  he  became  a 
cure  previous  irregularities,  or  want  of  jurisdi( 
was  of  these  he  was  complaining,  and  on  these 
for  relief  rested.  The  illegality  of  the  original 
clings  to  it,  and  the  appellant  is  not  estopped  f 
As  his  claim  respecting  the  value  of  the  propert 
and  he  was  denied  an  opportunity  to  substar 
dence,  it  must  be  taken  as  true.  It  is  unnecei 
thorities  to  show  that  appellant  was  not  bound 
proceedings,  when  he  appeared  in  court  to  cont 
an  attitude  of  resistance  there  is  neither  appro 
cence. 

The  order  awarding  an  inquest  i 
all  proceedings  thereunder  ar 
costs  to  be  paid  by  the  appelle( 


'    W.  J.  NOEL  V.  PYMATUNING  M.  F 

APPEAL  BY  PLAINTEFP  FROM  THE  COURT 
PLEAS   OP  MERCER   COUNTY. 

Argued  October  16,  1889— Decided  January  6 
[To  be  reported.] 

(a)  The  defendant,  a  mutual  fire  insurance  company  i 
bers  a  uniform  five-years  policy,  unless  otherwise 
plaintiff  a  policy  for  five  years  dated  June  28, 1880. 
years,  the  plaintiff  returned  the  policy  to  the  compi 
one  issued  with  $200  additional  insurance. 

(6)  On  July  12,  1882,  a  new  policy  was  sent  to  the  p] 
away  without  examination.  It  was  not  dated,  but  c 
provision,   ''Insurance  not  to  exceed  28th  day  of  Ju 
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company^s  registry  it  was  minuted  as  a  five-yeai*s  policy,  and  plaintiff 
paid  all  assessments  upon  it,  including  two  for  losses  occurring  after 
June  28,  1885. 
1.  In  an  action  to  recover  for  a  loss  by  fire  on  February  9, 1887,  the  ques- 
tion was,  not  whether,  under  the  evidence,  the  policy  should  be  reformed 
to  a  five-years  policy  from  July  12,  1882,  on  the  ground  of  mutual 
mistake,  but  whether,  as  a  question  of  fact,  the  limitation  as  to  time 
was  not  a  clerical  error,  and  the  actual  intent  of  the  parties  the  issuance 
and  acceptance  of  a  policy  for  five  years. 

•e  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
McCoLLUM  and  Mitchell,  JJ. 
!02  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  168 
r  Term  1889,0.  P. 

On  December  26, 1888,  W.  J.  Noel  brought  assumpsit  against 
the  Pymatuning  Mutual  Fire  Insurance  Company,  incorporated 
by  act  of  assembly  of  February  27,  1860,  P.  L.  88,  to  recover 
upon  a  policy  of  insuraijce  upon  his  barn  and  certain  personal 
property,  to  the  amount  of  $1,200.  The  defendant  pleaded 
non-assumpsit. 

At  the  tiial  on  February  16,  1889,  the  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $1,027.90.  A  rule  for  a  new 
trial  having  been  made  absolute,  the  cause  was  again  called  on 
May  20, 1889,  when  at  the  close  of  the  testimony,  by  agreement 
of  the  parties,  it  was  submitted  to  the  decision  of  the  court, 
without  the  jury,  under  the  act  of  April  22, 1874,  P.  L.  109. 

On  June  20,  1889,  the  court,  Mehard,  P.  J.,  filed  the  fol- 
lowing decision : 

FINDINGS   OF  FACT. 

The  plaintiff  is  a  farmer,  residing  in  French  Creek  township, 
Mercer  county.  Pa. ;  the  defendant  is  a  corporation  engaged 
in  the  business  of  fire  insurance.  Upon  the  application  of 
plaintiff  the  defendant  issued  to  him  a  policy  of  insurance, 
bearing  date  June  28,  1880,  to  continue  for  five  years,  or  until 
June  28,  1885.  In  1882  (i.  e.,  July  12th),  the  plaintiff  in- 
formed the  local  agent  of  defendant  company  that  he  wanted 
an  addition  to  that  policy  of  $200  on  his  live  stock.  No  for- 
mal or  written  application  for  the  additional  insurance  was 
made,  but  the  local  agent,  Mr.  C.  W.  Heydrick,  took  the  plaint- 
iff's policy  and  sent  it  to  the  office  of  the  company,  with  the 
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request  that  $200  insurance  on  the  live  stock  of  plaintiff  be 
added  to  it.  Thereupon  the  policy  in  suit  was  issued  by  the 
company  defendant  and  returned  to  the  agent,  who  delivered 
it  to  the  plaintiff.  This  policy  is  without  date,  but  contains 
the  following  limitation,  viz. :  "  Insui-ance  not  to  exceed  28th 
day  of  June,  1885."  Usually  the  policies  of  this  company  were 
issued  for  five  years,  and  it  was  a  rule  of  the  company  that  no 
policy  should  be  issued  for  a  longer  term  than  five  years ;  but 
they  could  be  issued  for  a  shorter  term,  and,  at  the  request  of 
the  applicant,  policies  were  issued  for  any  number  of  years  less 
than  five.  The  entry  made  in  the  company's  registry  of  poli- 
cies did  not  indicate  that  it  had  been  issued  for  a  shorter  than 
the  usual  term  of  five  years.  When  the  plaintiff  received  this 
policy  he  put  it  away  without  reading  it.  At  that  time  he 
supposed  it  had  been  issued  for  a  term  of  five  years,. and  con- 
tinued so  to  believe  until  after  part  of  the  property  insured 
had  been  destroyed  by  fire. 

The  defendant  is  a  mutual  insurance  company.  It  levies  an 
assessment  once  a  year  to  cover  losses  which  have  occurred  up 
to  that  time.  The  plaintiff  paid  all  assessments  made  on  his 
policy  prior  to  June  28, 1885,  the  date  of  its  expiration,  accord- 
ing to  its  terms.  On  August  20, 1885,  the  company  defendant 
levied  an  assessment  to  cover  losses  for  the  preceding  year,  and 
assessed  plaintiff's  policy  for  losses  which  had  occurred  after  as 
well  as  before  June  28,  1885.  Written  notice  and  demand  of 
this  assessment  was  sent  to  plaintiff,  who  in  due  time  paid  the 
amount  levied  on  his  policy  to  defendant.  Again,  on  August 
20,  1886,  the  company  levied  an  assessment  for  losses  that  had 
occurred  during  the  preceding  year,  and  assessed  plaintiff 
therefor  as  though  his  policy  were  in  life.  This  the  company 
did  in  the  belief  that  the  plaintiff's  policy  was  still  subsisting, 
as  the  registry  of  policies  would  indicate.  A  written  notice 
and  demand  of  this  assessment  was  sent  to  plaintiff,  which  also 
stated  that  the  treasurer  of  the  company  would  be  at  New 
Lebanon  on  Wednesday,  October  27,  1886,  to  receive  the 
assessments,  and  that  no  one  else  was  authorized  to  receive 
the  same.  On  that  day,  the  plaintiff  went  to  New  Lebanon  to 
pay  his  share  of  this  assessment,  but  the  treasurer  of  the  com- 
pany had  gone  away.  C.  J.  Bell,  a  local  agent  of  the  company, 
was  there,  however,  to  whom  the  plaintiff  paid  the  assessment 
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and  who  gave  to  plaintiff  a  receipt  in  the  name  of  the  treasurer 
of  the  company. 

C.  J.  Bell  had  been  with  the  treasurer  at  New  Lebanon,  as- 
sisting him  during  that  day  in  making  collections  for  the 
company.  He  received  money  from  a  great  many  persons  and 
gave  receipts  therefor  that  day  in  the  presence  of  the  treasurer. 
After  the  treasurer  went  away,  Bell  remained  and  continued 
to  receive  and  receipt  for  money  for  the  company.  Bell  had 
been  agent  for  the  company  since  about  1880.  When  first 
appointed,  his  orders  were  to  collect  all  money  that  he  found 
owing  to  the  company  and  to  report  it  to  the  company.  These 
orders  were  never  changed.  During  all  that  time  he  had  col- 
lected assessments  for  the  company,  and  with  its  knowledge 
had  receipted  for  the  same  in  the  name  of  the  treasurer,  and 
had  made  annual  settlements  and  payments  of  such  collections 
to  the  treasurer.  No  objection  was  at  any  time  made  to  this 
course  of  conduct,  by  the  treasurer  or  any  other  officer  of  the 
company.  The  assessment  of  1884  had  been  paid  by  plaintiff's 
wife  to  Bell.  The  treasurer  settled  with  Bell  after  the  date  of 
the  fire  which  destroyed  plaintiff's  property,  and  received,  with- 
out objection,  all  the  money  collected  by  Bell  for  assessments  in 
the  treasurer's  absence,  save  that  paid  by  plaintiff,  and  that 
was  refused  only  because  of  the  question  as  to  the  defendant's 
liability  for  the  loss  plaintiff  had  suffered.  From  these  facts, 
it  seems  clear  that  C.  J.  Bell  was  authorized  to  receive  assess- 
ments from  policy  holders,  and,  therefore,  that  payment  to 
him  was  payment  to  the  company.  The  last  written  authority 
given  Bell  by  the  company  was  "to  take  insurance  and  report 
the  same  as  heretofore."  In  view  of  all  the  evidence,  however, 
it  is  found  that  plaintiff  paid  the  assessment  of  August  20, 
1886,  to  the  company  defendant  on  October  27,  1886.  On 
February  9,  1887,  the  property  covered  by  this  policy  was  de- 
stroyed by  fire,  whereby,  it  is  admitted,  the  plaintiff  suffered  a 
loss  for  which  defendant  is  liable,  if  at  all,  to  the  amount  of 
$929.66,  with  interest  from  May  12,  1887. 

At  request  of  plaintiff  the  following  additional  facts  are 
found,  viz. : 

1.  The  company  marked  this  policy  "  discontinued "  on  its 
book  after  the  fire  had  occurred,  to  wit :  on  February  26,  1887. 

2.  The  defendant  company  made  assessments  on  this  policy 
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for  all  losses  up  to  August  20,  1886,  and  up  to  August  20, 1886, 
in  good  faith,  and  in  good  faith  the  plaintiff  paid  them. 

3.  In  so  doing,  both  plaintiff  and  defendant  acted 
that  said  policy  was  in  living  force  for  five  years  f 
it  was  issued,  which  includes  the  time  when  the  fij 

The  propositions  of  fact  submitted  on  behalf  < 
have  already  been  passed  upon  in  the  foregoing 
the  first  three,  which  are  considered  mixed  ques 
and  fact,  and  therefore  properly  belonging  to  the 
of  this  opinion. 

CONCLUSIONS   OP  LAW. 

The  policy  sued  on  fixed  June  28,  1885,  as  the 
should  expire.  If  this  was  the  real  contract  of  thi 
plaintiff  cannot  recover  unless  the  contract  wj 
renewed.  The  questions  for  consideration  thei 
Whether  this  policy  embodies  the  contract  the  f 
made,  as  to  the  duration  of  the  policy  at  the  time  i 
and  if  so,  then  second :  Whether  the  parties  agreed 
of  this  policy  so  as  to  cover  the  time  when  plaini 
curred. 

The  policy  must  be  taken  prima  facie  to  embody 
the  parties  really  made.  If,  through  fraud,  accider 
it  does  not  set  forth  truly  the  contract  of  the  part 
reformed ;  but  the  facts  on  which  such  a  reforma 
made  must  be  shown  by  clear,  precise  and  indubi 
Thomas  v.  Loose,  114  Pa.  86.  In  this  case,  the 
that  through  mutual  mistake  this  policy  was  writ 
June  28,  1886,  whereas  the  contract  of  the  parties 
was  to  continue  until  June  28,  1887.  It  appears 
held  an  unexpired  policy  in  defendant  company  at 
one  was  issued,  and  that  that  policy  was  limited 
June  28,  1886.  The  plaintiff  asked  to  have  $200 
on  his  live  stock  added  to  that  policy.  Nothing 
either  side  as  to  the  length  of  time  this  insurance 
tinue.  A  new  policy  was  issued  covering  the  form 
as  well  as  the  $200  additional,  and  it  was  made  to 
time  fixed  by  the  original  policy.  In  this  there  was  ] 
of  mistake  on  ei'-^her  side,  especially  not  on  the  pari 
pany. 

It  is  urged  that  the  company  had  a  rule  to  issue 
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five  years,  unless  otherwise  requested.  This  rule  was  not  of  a 
kind  to  necessarily  form  part  of  any  policy  the  company  might 
issue.  Whether  it  formed  part  of  this  contract  would  depend 
on  other  facts  than  simply  proof  of  its  existence.  There  is  no 
evidence  that  plaintiff  knew  of  its  existence.  But,  allowing  it 
all  the  force  that  could  be  claimed  for  it,  no  inference  could  be 
drawn  from  any  evidence  in  the  case,  that  plaintiff  intended  to 
ask  for,  or  that  defendant  intended  to  extend  the  insurance 
plaintiff  already  had  when  this  policy  was  issued,  two  years 
beyond  the  limit  fixed  by  the  old  policy.  Plaintiff  asked  for 
$200  of  insurance  to  be  added  to  his  policy,  not  that  his  policy 
be  extended  as  to  time.  The  defendant  could  not  have  changed 
the  policy  in  that  material  part  without  plaintiffs  consent,  and 
that  was  not  implied  in  the  request  plaintiff  made. 

It  is  true  that  when  plaintiff  received  the  policy  sued  on  he 
supposed  that  it  was  for  a  term  of  five  years  from  the  date  of 
re-issue,  but  that  supposition  was  not  the  result  of  negotiations 
between  the  parties,  nor  had  it  been  induced  by  the  words  or 
conduct  of  the  defendant.  A  mistake  such  as  would  justify  a 
reformation  of  this  policy  must  be  shown  by  what  took  place 
at  and  immediately  before  its  execution :  Stine  v.  Sherk,  1  W. 
&  S.  202 ;  Scliettiger  v.  Hopple,  3  Gr.  54,  60.  What  took 
place  between  the  parties  after  the  delivery  of  the  policy  could 
not  affect  the  contract  represented  by  it,  and  is  relevant  to 
this  part  Qf  our  inquiry,  only  in  so  far  as  it  sheds  light  on 
what  had  been  agreed  upon  before  the  policy  was  written. 
The  defendant  registered  this  policy  without  indicating  that  it 
w^as  to  expire  sooner  than  five  years  from  the  date  of  the  reg- 
istry. Two  assessments  were  levied  upon  it  by  defendant  and 
paid  by  plaintiff  after  the  date  of  its  expiration,  both  believing 
it  to  be  still  alive.  But  neither  believed  this  because  of  any- 
thing the  other  had  said  or  done  in  the  course  of  their  negotia- 
tions. It  is  probable  the  defendant  was  misled  by  the  erroneous 
entry  in  its  register.  But,  however  that  may  have  been,  the 
proof  is  not  clear,  distinct  and  indubitable  that,  before  the  pol- 
icy was  written  and  delivered,  the  minds  of  the  parties  had 
met  and  fixed  any  term  for  the  continuance  of  the  policy  other 
than  that  written  in  it.  Hence  it  must  be  taken  to  embody 
the  contract  actually  made. 

Did  the  parties  afterwards  agree  to  extend  the  tei-m  of  this 
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policy  so  as  to  cover  the  time  when  plaintiff's  loss  took  place  ? 

The  only  evidence  relied  on  as  showing  such  agrreement  is  the 

levying  and  paying  the  assessments  of  Augij 

August  20,  1886.     In  so  doing  neither  party 

renew  an  expired  policy,  but  both  erroneously 

still  alive.     The  assessments  were  levied,  no 

the  future,  but  only  to  the  past.     They  we: 

which  had  already  occurred,  not  to  create  a  fui 

might  occur.     The  fact  that  plaintiff  paid  on 

he  was  not  liable  in  1885,  did  not  bind  him 

which  might  accrue  in  the  future ;  nor  did  his 

assessment  of  1886  bind  him  for  another  year, 

length  of  time.     He  had  paid  it  in  mistake,  £ 

the  contract ;  and  the  company  received  it  ign 

that  plaintiff's  policy  had  expired  on  June 

was  not  a  proposal  by  one  assented  to  by  tl 

was  a  mutual  misapprehension,  rather  than  th 

minds  essential  to  a  contract.     The  policy  wj 

renewed. 

It  would  unduly  lengthen  this  opinion  to 
cussion  of  the  authorities  cited  by  the  lear 
plaintiff.  The  strongest  of  these  in  his  favor 
Co.  V.  Hartzell,  22  Pa.  277,  and  Buckley  v. 
204.  The  main  fact  in  both  those  cases  was, 
acted  with  full  knowledge  of  the  facts  relies 
covery,  whOe  the  contrary  is  true  in  the  case  j 

It  is,  indeed,  unfortunate  that  a  worthy  mai 
faith  and  resting  in  the  confidence  that  his 
tected  by  insui'ance,  should  find  himself  mis 
too  late ;  and  it  is  certainly  to  be  regretted  thj 
compensation  cannot  be  added  to  the  sympal 
and  friends,  in  which  we  cordially  join. 

And  now,  June  20,  1889,  it  is  ordered  that 
tered  for  defendant  for  costs,  unless  exception 
thirty  days  after  service  of  notice  hereof  on  th 

Both  the  plaintiff  and  the  defendant  filed  € 
foregoing  decision,  the  plaintiff's  exceptions 
the  court  erred,  inter  alia,  as  follows : 

1.  In  not  finding  as  a  fact  that  C.  W.  He 
Vol.  cxxx — 84 
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defendant  company,  made  application  for  the  policy  of  insui^ 
ance  in  controversy  as  a  new  policy,  and  not  for  $200  to  be 
added  to  the  old  one. 

By  the  court :  Refused  and  overruled.* 

2.  In  not  reporting  and  finding  as  a  fact  that  the  policy  in 
controversy  was  living  and  in  full  force  until  discontinued  by 
the  company  on  February  26,  1887,  and  was  in  full  force  at 
the  time  of  the  loss. 

By  the  court :  Refused  and  overruled.* 

3.  In  not  finding  as  a  matter  of  law  that  the  defendant  com- 
pany, under  the  facts  in  this  case,  was  estopped  from  denying 
the  validity  of  the  policy  for  the  loss,  as  the  company  treat  the 
policy  as  valid  for  assessments  and  void  for  the  payment  of 
losses. 

By  the  court :  Refused.^ 

4.  In  not  finding  as  a  matter  of  law  that  if  there  was  such 
a  mutual  mistake  on  the  part  of  the  company  and  the  insured, 
as  to  the  expiration  of  the  policy,  as  would  entitle  the  plaintiff, 
under  the  facts  of  this  case,  on  discovering  the  error  before 
loss  is  incurred,  to  demand  an  amended  policy  for  five  years 
from  its  date,  or  any  other  extended  period  beyond  the  date 
of  the  loss,  then  the  plaintiff  was  entitled  to  recover. 

By  the  court :  The  conclusion  reached  in  the  opinion  filed 
was  that  there  was  not  such  mutual  mistake  as  this  exception 
supposes.     It  is  therefore  not  sustained.* 

5.  In  not  finding  as  a  matter  of  law,  that  if  the  plaintiff  and 
defendant  company  continued  to  act  under  the  terms  of  this 
policy  after  it  had  expired,  without  objection  by  either  party, 
and  assessments  were  made  and  paid,  that  this  concluded  the 
defendant  company  from  denying  its  liability  at  least  during 
the  current  year  for  which  assessments  had  been  made  qu  this 
policy. 

By  the  court :  Not  sustained,  in  view  of  the  facts  as  found.* 

6.  In  not  finding  as  a  matter  of  law,  that  the  levying  of  as- 
sessments upon  this  policy  by  the  defendant  and  the  payment 
of  the  same  without  objection  by  the  plaintiff,  after  the  expira- 
tion of  the  policy,  if  it  was  not  a  continuation  of  the  policy 
and  a  renewal  of  the  same,  it  would  have  the  effect  of  an  order 
to  insure,  upon  which  the  plaintiff  could  maintain  an  action  of 
assumpsit  on  the  contract  remaining  in  parol,  and  recover  from 
the  defendant. 
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Answer:  Refused.* 

7.  In  not  finding  as  a  matter  of  law  t];iat  there  was  a  mistake 
in  inserting  June  28, 1885,  as  the  date  of  tern 

policy. 
Answer:  Refused.'' 

Said  exceptions  having  been  disposed  of  se 
cated,  on  August  19,  1889,  judgment  was  ente] 
the  defendant,  when  the  plaintiff  took  this  writ, 
the  court  erred : 

1-7.  In  overruling  plaintiffs  exceptions.^  *®  "^ 

8,  9.  In  directing  judgment  to  be  entered  for 
and  in  not  directing  judgment  to  be  entered  f( 
for  $929.66,  with  interest  from  May  12,  1887. 

Mr.  Jame»  A,  Stranahan  (with  him  Mr.  H.  . 
the  appellant : 

1.  But  two  exceptions  are  taken  to  the  finding 
first  is,  not  finding  as  a  fact  that  C.  W.  Heydri 
a  new  policy  for  the  plaintiff,  and  not  for  $200 
the  old  one.  From  the  testimony  of  W.  J.  N 
Heydrick,  and  thQ  further  fact  that  a  new  pol 
and  sent  to  Mr.  Noel,  it  is  clear  that  the  coui 
finding  the  fact  as  requested.  The  second  assig 
involves  the  whole  question  in  the  case :  Wai 
force  at  the  time  of  the  loss  ?  The  date,  June 
have  been  inserted  in  the  policy  by  mistake,  as 
the  company  fully  show.  The  oflficial  action  o 
recognized  the  policy  as  in  full  force  February 
it  was  marked  "  discontinued." 

2.  Further :  the  action  of  the  company  and  th 
of  both  parties  kept  the  policy  alive.  If  by  itc 
icy  expired  on  June  28, 1885,  an  assessment  upc 

1885,  and  another  in  August,  1886,  for  all  losses 

1886,  would  renew  it  at  least  for  the  current  yec 
1886,  and  to  June  28, 1887,  if  not  for  the  full 
years,  or  to  July  12,  1887.  This  is  the  rule  thi 
to  other  contracts,  and  the  same  rule  applies  to 

'  surance.     As  the  defendant .  company  considei 
valid  for  assessments,  it  should  not  hold  it  voi( 
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pecially  when  the  plaintiff  acted  in  the  utmost  good  faith  and 
paid  all  the  assessments  upon  it.  This  would  estop  the  defend- 
ant from  denying  liability:  Luciani  v.  Insurance  Co.,  2  Wh. 
167. 

8.  The  case  cited,  decides  two  propositions  of  importance  in 
this  case :  First,  that  a  policy  of  insurance  stands  on  the  foot- 
ing of  an  expired  lease ;  and,  second,  that  previous  insurance 
may  be  continued  by  payment  of  premium  only.  And  in  Buck- 
ley V.  Garrett,  47  Pa.  204,  it  was  held,  "  that  such  waivers  and 
consequent  estcrppels  may  exist,  is  not  only  proved  by  author- 
ity, but  is  founded  on  reason.  There  is  no  reason  why  the 
same  principle  of  natural  justice  should  not  be  applied  to  a 
contract  of  indemnity  by  insurance,  which  affects  aU  other  con- 
tract relations.  It  is  a  matter  of  good  faitli.  After  a  policy 
was  forfeited  by  a  violation  of  one  of  its  conditions,  the  com- 
pany received  and  accepted  assessments  on  the  premium  note  ; 
held  to  be  a  waiver :  Viall  v.  Genessee  Mut.  Ins.  Co.,  19  Barb. 
440."  When  parties  continue  to  act  under  their  contract,  the 
tacit  agreement  to  be  bound  by  it  is  as  strong  as  any  express 
renewal  could  make  it :  Good  Intent  Co.  v.  HartzeU,  22  Pa. 
277 ;  Royal  Ins.  Co.  v.  Beatty,  119  Pa.  9 ;  Luciani  v.  Insur- 
ance Co.,  2  Wh.  173. 

Mr.  S.  F.  Thompson  (with  him  Mr.  Samuel  Medmond)^  for 
the  appellee : 

The  material  facts  in  this  case  all  appear  in  the  decision  of 
the  court  b^ow,  and  under  the  submission  act  of  April  22, 
1874,  the  Supreme  Court  will  hear  and  determine  only  ques- 
tions of  law  arising  upon  bills  of  exception  to  the  rulings 
thereon :  Griffith  v.  Sitgreaves,  90  Pa.  161 ;  Southern  Md.  R. 
Co.  V.  Moyer,  125  Pa.  506.  The  facts  in  the  case  raise  but 
two  questions : 

1.  Does  the  policy  set  forth  the  contract  really  made  by  the 
parties,  as  to  the  duration  of  the  policy,  at  the  time  it  was  is- 
sued? The  court  rightly  refused  to  find  as  a  fact  that  a  mu- 
tual mistake  was  made  by  the  parties  in  inserting  June  28, 
1885,  as  the  date  of  the  termination  of  the  risk,  and  that  re- 
fusal virtually  decides  this  first  question.  The  instrument  it- 
self is  strong  evidence,  to  be  overcome  only  by  the  testimony 
of  two  witnesses,  or  of  one  witness,  corroborated  by  circum- 
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stances  equivalent  to  another :  Phillips  v.  Meily, 
Thomas  v.  Loose,  114  Pa.  35.     No  written  instr 
reformed  on  proof  of  a  mistake,  unless  it  be  of 
both  parties:  Cooper  v.  Insurance  Co.,  50  Pa.  29£ 
be  shown  by  proof  of  what  occurred  at  and  imme 
the  execution  of  the  writing:  Stine  v.  Sherk,  1 
Schettiger  v.  Hopple,  8  Gr.  54,  60 ;  Martin  v.  I 
459 ;  and  if  the  evidence  is  not  clear,  precise  an< 
it  should  be  withdrawn  from  the  jury :  Miller  v. 
386 ;  Martin  v.  Berens,  supra ;  Columbia  F.  Ins. 
2  Pears.  222. 

2.  Did  the  parties  agree  to  a  renewal  of  this  p 
cover  the  time  when  the  plaintiff's  loss  occurred? 
renewal  is  not  alleged,  and  the  court  below  four 
after  plaintifFs  loss  had  occurred  on  February 
the  plaintiff  and  defendant  company  were  ignora 
that  plaintiff's  policy  had  expired  on  June  28, 
fact  of  a  waiver  of  a  condition  or  limitation  in 
question  for  the  jury :  Coursin  v.  Insurance  Cc 
There  must  be  a  knowledge  of  facts  to  establish  a 
never  occurs  unless  intended,  and  even  then  oi 
continuance  of  the  contract :  Diehl  v.  Insuranc( 
448.  Moreover,  a  policy  cannot  be  renewed  or  rev 
by  an  express  agreement  of  the  insurers :  Carrol 
Co.,  38  Barb.  402;  Diehl  v.  Insurance  Co.,  58  P 
formal  cancellation  of  the  policy  on  the  books  of 
was  not  required,  as  the  records  of  the  company 
in  no  way  upon  the  plaintiff :  Farmers  M.  Ins.  C 
90  Pa.  220. 

Opinion,  Mr.  Justice  Williams  : 
The  appellee  is  a  mutual  fire  insurance  comp 
uniform  policy,  unless  otherwise  specially  reque 
members,  for  the  term  of  five  years.  Noel,  the  \ 
a  member  having  a  policy  for  five  years  on  his  1 
tents  for  $1,000.  When  his  policy  had  been  ri 
over  two  years,  he  applied  for  $200  additional  iiu 
contents  of  his  bam,  and,  at  the  suggestion  of  1 
rendered  Jiis  policy  in  order  that  a  new  one  m 
the  whole  amount  of  insurance  needed.     A  m 
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11,200  was  issued  and  returned  to  Noel,  who  laid  it  away  with 
out  opening  it.  It  was  issued  about  July  12,  1882.  On  Feb- 
ruary 9,  1887,  the  barn  and  much  of  the  contents  burned. 
Notice  was  given  to  the  company,  and  two  of  its  officers  came 
to  adjust  the  loss.  Examining  the  policy,  they  found  that  it 
had  not  issued  for  five  years,  or  three  years,  or  any  other  num- 
ber of  full  years,  but  to  expire  on  June  28, 1885.  On  the  reg- 
ister of  the  company  it  appeared  to  have  been  entered  as  a 
five-years  policy,  and  two  assessments  had  been  levied,  and 
paid  by  the  assured,  after  June  28,  1885,  and  before  the  fire. 
It  appeared,  therefore,  that  both  insurer  and  assured  under- 
stood the  policy  to  be  issued  in  the  usual  form,  and  had  acted 
upon  that  understanding.  An  action  was  brought  upon  the 
poUcy,  and  defence  was  made  upon  the  provision  that  it  should 
expire  on  June  28, 1886.  The  plaintiff  below  asked  the  court 
to  find  that  the  provision  was  inserted  by  mistake,  and  to  re- 
form the  contract  in  accordance  with  the  understanding  of 
both  the  parties  to  it.  The  court  regarded  the  evidence  as  in- 
sufficient to  justify  such  finding,  and  held  that  the  policy  ex- 
pired on  June  28,  1885. 

How  did  the  evidence  stand  on  this  question  ?  There  was 
first  the  fact  that  no  change  in  the  duration  of  the  policy  was 
asked  for.  There  was  then  the  uniform  practice  to  make  no 
variation  from  the  five-years  term  unless  it  was  asked  for. 
There  was  the  fact  that  the  policy  was  entered  on  the  register 
at  the  time  it  was  issued  as  a  five-years  policy,  and  the  fact 
that  it  was  assessed  for  two  successive  years  after  the  date  of 
expiration  written  in  it.  This  evidence  tended  strongly  to 
show  that  the  person  who  filled  out  the  policy  had  written  in- 
to it  the  date  of  the  expiration  of  the  canceled  policy  by  mis- 
take, and  that  it  was  the  intention  of  the  company  to  issue, 
as  it  was  the  expectation  of  the  insured  to  receive,  a  policy 
issued  in  the  ordinary  manner  and  for  the  ordinary  term. 
There  was  nothing  to  account  for  the  deviation  from  the  daily 
practice,  or  to  show  that  either  party  desired  or  intended  it, 
except  the  fact  that  such  deviation  appeared  on  the  face  of  the 
poUcy.  But  the  entry  upon  the  register,  made  the  same  day, 
shows  that  the  company  did  not  understand  that  any  deviation 
from  the  common  practice  had  been  made.  It  was  entered  as 
a  five-years  policy,  and  so  understood  and  treated  by  the  com- 
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pany  and  by  Noel  until  the  fire  occurred.     The  best  evidence 

of  what  the  parties  undei-stood  the  contract  t^  hp  is  afFnrHAfl 

by  what  they  did  in  pursuance  of  it  at  the  ti 

and  afterwards.     This  shows  clearly  that  tl 

contracting  parties  were  never  together  upon 

contract  as  written,  and  that  neither  party  kn 

tation  was  inserted  in  it.     We  have,  then,  a  ca 

parties  intended  a  contract  in  a  given  form,  t 

five-years  form  of  policy.     Both  parties  unc 

drawn  as  intended.     Both  parties  acted  in 

that  understanding  until  the  loss  occurred. 

plaintiff  asks  for  the  indemnity  for  which  he 

as  he  and  the  company  both  understood  th( 

limitation  in  the  policy  is  discovered,  and  set 

his  demand.     To  this  the  plaintiff  answers  th 

was  inserted  by  mistake ;  that  it  was  not  in 

the  intention  of  the  parties  when  the  contra 

their  understanding  of  it  afterwards.     This  < 

the  jury. 

There  was  evidence  competent,  and,  as  we 
to  justify  a  verdict  in  accordance  with  the  ph 
and  the  reformation  of  the  policy.  The  learn 
court  below  mistook  the  question  when  he  saic 
the  allegation  is  that  through  mutual  mistake 
written  to  expire  June  28, 1885."  The  allegs 
mistake  was  made  by  the  person  who  filled  i 
the  printed  policy,  and  that  it  escaped  the  no 
ties  until  an  examination  of  the  policy,  made  a 
closed  it.  That  this  was  true  as  to  the  insu 
appeared  by  the  entry  of  this  policy  on  its  n 
years  policy,  and  by  its  uniform  treatment  of  i1 
it  was  true  as  to  the  plaintiff,  appears  by  his 
annual  assessments  after  the  date  written  into 
time  of  its  termination.  The  learned  judge  coi 
parties  believed  the  policy  to  be  in  force  as  a  1 
but  says:  "Neither  party  believed  this  beca 
the  other  had  said  or  done  in  the  courae  of  the 
We  think  this  conclusion  was  also  mistaken 
the  company  suggested  to  the  insured  to  apply 
as  the  best  way  to  secure  the  increased  insura] 
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new  policy  was  applied  for  in  the  usual  manner,  and  the  old 
one  surrendered.  The  new  one  was  issued  with  no  notice  of 
any  change  in  the  form  of  policy.  All  that  was  said  and  all 
that  was  done  looked  to  a  policy  for  five  years.  The  belief  of 
both  parties  that  it  was  such  a  policy  rested  on,  and  was  in- 
duced by,  what  was  said  and  done  in  the  negotiations  that  led 
up  to  its  execution. 

The  existence  of  the  written  limitation  in  the  policy,  not- 
withstanding the  belief  of  both  parties  that  it  was  issued  in  the 
common  form,  could  be  accounted  for  on  the  supposition  that 
the  person  by  whom  the  blanks  were  filled  had  the  old  policy 
open  before  him  for  the  purpose  of  copying  the  description  of 
the  property  from  it  into  the  new,  as  no  new  written  applica- 
tion had  been  furnished,  and  had  thoughtlessly  copied  the  date 
of  its  expiration  also.  Without  noticing  what  he  had  done, 
he  might  then  have  entered  the  policy  upon  the  register  as  he 
supposed  it  to  be.  The  subsequent  delivery  of  the  policy  with- 
out comparing  it  with  the  register,  left  no  means  for  detecting 
the  mistake  in  the  office  of  the  company,  and,  as  the  policy 
was  not  opened  by  the  insured,  the  mistake  was  not  discovered 
by  him.     The  question  of  mistake  was  for  the  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 


UNEXCELLED  FIRE-WKS.  CO.  v.  GEO.  POLITES. 

APPEAL  Bl?  PLATNTIFP   PBOM  THE  COUBT  OF   COMMON  PLEAS 
OP  LAWBENOE  COUNTY. 

Argued  October  16,  1889— Decided  Jauuary  6, 1890. 
[To  be  reported.] 

1.  When  an  accepted  order  for  goods,  to  be  shipped  to  the  bayer,  amounts 
simply  to  a  bargain  and  sale  of  goods  not  specific,  and  before  they  are 
separated  from  the  bulk  and  set  apart  to  the  vendee,  he  notifies  the 
vendor  not  to  ship  them,  such  notice  is  a  revocation  of  the  carrier^s 
agency  to  receive  the  goods,  and  a  subsequent  delivery  of  them  to  the 
carrier  will  not  charge  the  vendee  with  their  price,  his  only  liability 
being  for  damages  for  refusing  to  accept  them. 
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2.  The  present  tendency  of  the  American  cases  is  to  t 
where  the  vendor  stands  in  the  attitude  of  complete  pei 
part,  he  is  entitled  to  the  contract  price  as  his  measv 
but,  on  an  executory  contract  for  the  sale  of  goods 
measure  of  damages  for  a  refusal  to  receive  them, 
between  the  contract  price  and  the  market  value  on  tfa 
for  delivery. 

3.  A  statement  of  claim,  averring  that  certain  goods,  oi 
fendant,  were  shipped  by  the  plaintiff  according  to  tl 
defendant  refused  to  receive  them  from  the  carrier ;  tha 
of  no  use  to  the  plaintiff,  having  been  manufactured  f c 
and  unsalable  to  other  customers,  and  that  defendant, 
contract,  was  indebted  to  the  plaintiff  in  the  amount  of  tl 
will  support  a  recovery  of  damages  for  a  refusal  to  rec 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  C 
lAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  188  October  Term  1889,  Sup.  Ct. ;  court 
September  Term  1888,  C.  P. 

On  July  20, 1888,  the  Unexcelled  Fire-Work 
corporation  of  the  state  of  New  York,  brought  ass 
George  Polites,  filing  a  statement  of  claim  whicl 
in  the  early  spring  of  1888  the  defendant  ord< 
agent  of  the  plaintiff  certain  fire-works  and  cele 
to  be  manufactured  by  the  plaintiff  and  shipped 
ant,  at  specified  prices;  that  said  goods  were 
and  shipped  by  the  plaintiff  in  accordance  with 
the  defendant  refused  to  receive  them;  that  th 
then  of  no  use  to  the  plaintiff,  having  been  mai 
fendant,  according  to  his  order,  and  unsalable 
customers  of  the  plaintiff ;  that  they  had  never 
to  the  plaintiff  or  paid  for  by  the  defendant,  o 
and  that,  by  reason  of  his  contract  to  buy  them  fi 
iff  at  the  prices  agreed  upon,  the  defendant  wa 
the  plaintiff  in  the  sum  of  $332.36,  with  interest 
1888.  The  defendant's  pleas  were  non-assum 
with  leave,  etc. 

The  case  was  tried  October  8,  1888,  before 
when  a  verdict  was  rendered  in  favor  of  the  plaint 
Afterward,  on  motion  of  the  defendant,  the  con 
•diet  aside  and  granted  a  new  trial.     At  the  s( 
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April  23,  1889,  the  following  facts  were  shown  on  the  part  of 
the  plaintiff: 

On  February  13,  1883,  Alexander  Morrison,  an  agent  of  the 
plaintiff  company,  called  upon  the  defendant  at  his  store,  in 
New  Castle,  Pa.,  and  received  from  him  a  written  order  for 
fire-works  and  celebration  goods,  amounting  to  $208.58.  These 
goods,  which  were  intended  for  what  is  known  as  the  Fourth 
of  July  trade,  were  to  be  shipped  by  the  middle  of  May  to  New 
Castle,  and  were  to  be  paid  for  on  or  before  July  10, 1888.  A 
few  days  after  the  giving  of  this  order,  the  defendant  sent  by 
mail  to  Morrison,  in  care  of  the  house,  an  additional  order  for 
similEir  goods,  amounting  to  $128.83,  to  be  shipped  to  Wash- 
ington, Pa.,  where  the  defendant  had  another  store,  upon  the 
same  terms.  These  orders  were  forwarded  by  Morrison  to  the 
place  of  business  of  the  plaintiff,  in  New  York  City,  and  upon 
their  receipt  there,  the  plaintiff  notified  the  defendant  by  mail 
that  they  were  accepted  and  would  be  duly  filled*  The  goods 
were  shipped  on  May  15th  and  16th  respectively.  Upon  their 
arrival  at  their  destinations  the  defendant  refused  to  receive 
them,  and  on  account  of  their  explosive  nature  the  common 
carriers  returned  them  to  New  York  and  requested  the  plaint- 
iff to  take  them  back  at  once.  They  were  subsequently  stored 
in  the  plaintiff's  warehouse,  subject  to  the  order  of  the  defend- 
ant, who  was  notified  thereof. 

Charles  A.  Johnson,  general  manager  of  the  plaintiff  com- 
pany testified  on  its  behalf  as  follows : 

"We  manufacture  and  import  our  goods,  and  the  quantities 
manufactured  and  imported  are  based  upon  the  orders  received. 
The  order  of  the  defendant  entered  into  our  estimate  of  goods 
to  be  made  up  and  imported,  and  said  goods  had  been  made  up 
before  any  order  of  countermand  was  received  from  the  defend- 
ant. These  are  seasonable  goods,  to  be  used  in  the  celebration 
of  the  4th  day  of  July,  and  if  we  are  obliged  to  accept  goods 
turned  back  upon  our  hands  in  this  way,  it  would  result  in 
immediate  ruin  to  our  business.  At  the  close  of  our  season, 
on  the  4th  day  of  July,  we  have  very  large  payments  to  meet 
in  settlement  of  the  contracts  which  we  have  made  for  the  ma- 
terials and  labor  which  enter  into  the  annual  manufacture  of 
our  goods.  These  contracts  must  be  based  upon  the  orders 
which  we  have  received  and  accepted  for  goods,  so  that  it 
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would  be  impossible  to  place  us  in  the  same  position  as  respects 
the  goods  ordered." 

The  plaintiff  having  rested,  the  defendant  called  John  Ven- 
ekos  who  testified  that  he  was  a  clerk  in  the  employ  of  the 
defendant ;  that  the  negotiation  with  the  plainti 
rison,  respecting  the  orders  for  goods  on  whic 
based,  was  carried  on  by  the  witness  on  the  defe 
though  in  his  presence ;  that  nothing  was  said  \ 
turing  any  goods,  and  no  authority  to  manufac 
the  defendant  was  given  to  the  plaintiff;  that  1 
not  know  the  plaintiff  was  a  manufacturer  or  an 
in  the  conversation  at  the  time  of  giving  the  fii 
rison  told  the  witness  what  kinds  of  goods  the  ] 
stock,  and  on  being  asked  for  No.  9  cannon  era 
didn't  handle  them;"  that  about  April  6,  181 
wrote  to  the  plaintiff  telling  it  to  cancel  the  or 
fendant  did  not  want  the  goods,  to  which  the  p 
that  it  would  ship  the  goods,  and  the  witness  v 
he  would  not  accept  them.  On  cross-examinati 
was  asked : 

Q.  Did  you  receive  the  goods?  A.  No  sir,  I  ^ 
will  not  accept  them." 

Q.  Did  you  do  anything  before  you  told  then 
receive  the  goods?    A.  No,  sir. 

Q.  Did  you  not  first  telegraph  to  another  fire-i 
in  New  York  asking  them  whether  you  would 
goods  that  were  sent  by  the  Unexcelled  Fire-W( 

Objected  to  by  defendant's  counsel  as  immatei 
petent. 

Mr.  Falls,  for  plaintiff :  It  was  testified  to  in 
that  before  these  parties  had  refused  to  accept  t 
they  were  shipped  to  them  here  in  New  Castle 
ington,  they  had  sent  on  word  to  another  fire-\ 
in  New  York,  asking  them  whether  or  not  they 
the  goods,  and  if  they  would  be  responsible  f( 
the  Unexcelled  Fire- Works  Co.  might  claim 
they  refused  to  accept  them ;  for  the  purpose  o: 
the  contract  was  not  in  reality  rescinded  until  i 
were  in  New  Castle. 

By  the  court :  I  do  not  see  how  that  will  sho\ 
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see  what  use  you  could  make  of  it.     The  offer  is  overruled ; 
exception.* 

The  testimony  of  this  witness  concluded  the  evidence  in  the 
case.  In  the  paper-book  of  the  plaintiff  it  was  admitted  and 
stated  as  a  fact  that  the  notice  countermanding  the  orders,  tes- 
tified to  by  John  Venekos,  was  received  by  the  plaintiff  on 
April  9, 1888. 

The  court,  MgMighael,  J.,  charged  the  jury  as  follows: 
[This  suit  is  brought  to  recover  the  price  of  certain  goods 
which  the  plaintiffs  allege  were  sold  and  delivered  by  them  to 
the  defendant.  I  had  supposed  that  the  case  would  get  to  the 
question  of  how  much  damage  the  plaintiffs  were  entitled  to 
receive,  if  any,  for  the  defendant  violating  his  contract  and 
refusing  to  receive  the  goods.  It  does  not  get  into  that  posi- 
tion. It  is  standing  squarely  on  the  position  that  the  plaintiffs 
here  are  entitled  to  recover  the  value  of  goods  sold  and  deliv- 
ered. In  this  case,  there  is  no  evidence  that  the  plaintiffs  sold 
and  delivered  to  the  defendant  any  goods,  and  therefore,  the 
plaintiffs  have  failed  to  make  out  that  case.  The  plaintiffs' 
counsel  declines  to  make  any  amendment  in  his  pleadings  in 
the  case,  and  the  court  has  no  alternative  but  to  take  it  as  it 
stands  on  record,  and  that  being  the  case  or  condition  of  things, 
your  verdict  should  be  for  the  defendant.]  * 

The  plaintiffs  ask  the  court  to  charge  you  upon  the  follow- 
ing points: 

1.  That  if  the  jury  find  that  the  defendant  accepted  uncon- 
ditionally a  proposition  made  to  him  by  plaintiffs,  then  that 
proposition  became  a  contract  binding  upon  both  parties. 

Answer:  That  point  is  affirmed.  As  I  understand,  this 
point  is  intended  to  refer  to  the  proposition  made  in  this  case 
and  accepted  by  the  defendant,  made  a  contract. 

2.  If  the  jury  find  that  plaintiffs  had  put  themselves  in  the 
position  to  furnish  defendant  with  manufactured  articles,  the 
price  of  which  is  in  dispute,  and  that  they  did  place  themselves 
in  this  position,  on  the  strength  of  the  order  received  from  de- 
fendant, before  defendant  had  notified  them  that  he  did  not 
want  the  goods,  then  defendant  could  not  rescind  the  contract 
without  the  plaintiffs'  consent. 

Answer :  That  point  is  answered  in  this  way:  The  defendant 
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could  not  rescind  or  refuse  to  execute  that  co 
make  himself  liable  for  damages  to  the  plaintiffs 
of  the  contract,  and  if  he  did  rescind  or  refuse 
then  he  would  be  liable  to  the  plaintiffs  for  dai 
damages  that  the  plaintiffs  might  sustain  by  rei 
fendant's  breach  of  the  contract;  and  in  that 
he  would  not  have  a  right  to  rescind  it. 

4.  If  the  jury  find  that  the  goods  were  delivere 
carrier,  to  be  by  them  forwarded  to  defendant,  i 
tive  delivery  to  defendant. 

Answer :  That  point  would  be  affirmed,  if  it  v 
evidence  in  the  case,  "  that  before  the  delivery  < 
the  common  carrier  the  defendant  had  notifiec 
not  to  deliver  to  the  carrier,  or  not  to  forward 
The  evidence  being  uncontradicted  that  he  had  s 
the  delivery  to  the  carrier  was  no  delivery  to  th 

[Gentlemen,  I  am  sorry  the  case  is  in  the  shap 
are  not  at  liberty,  under  the  pleadings  here,  to  g 
tion  of  whether  the  plaintiffs  have  sustained  a 
cause  the  defendant  has  refused  to  take  these  gc 
confined  to  the  question  of  whether  the  plaintil 
to  recover  the  value  of  the  goods,  because  the  g 
and  delivered  to  the  defendant,  and  there  not  l 
evidence  to  warrant  you  to  find  a  verdict  on  th 
court  instruct  you  to  find  a  verdict  for  defendan 

The  jury  rendered  a  verdict  in  favor  of  the  defe 
ment  having  been  entered,  the  plaintiff  took  thLs 
ing  for  error,  inter  alia  : 

1.  The  refusal  of  plaintiff's  offer.^ 

2.  The  parts  of  the  charge  embraced  in  [  ]  * 

Mr,  W.  E.  FalU^  for  the  appellant : 
1.  The  question  which  the  court  refused  to  i 
to  John  Venekos,  if  answered  in  the  affirmati^ 
tended  to  show  that  the  defendant  did  not  contei 
sion  of  the  contract,  until  he  had  an  assurance 
company  that  he  would  be  indemnified  in  case  ol 
fulfilment  of  his  contract  with  the  plaintiff,  an< 
was  error.     The  contract  between  the  parties  m 
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of  sale,  binding  alike  on  both.  The  plaintiff,  being  a  manufac- 
turer and  importer  of  fire-works,  at  once  put  itseK  into  a  position 
to  fulfil  the  contract  and  did  fulfil  it  in  every  particular.  The 
defendant  having  failed  to  fulfil  his  part,  the  measure  of  dam- 
ages is  the  contract  price  of  the  articles  ordered :  Ballentine  v. 
Robinson,  46  Pa.  177.  Is  there  any  difference  what  the  article 
ordered  may  be,  so  long  as  it  is  manufactured  or  imported  for 
the  express  purpose  of  filling  the  contract? 

2.  The  evidence  in  this  case  is,  that  after  the  giving  of  the 
orders  by  the  defendant  and  their  acceptance  by  the  plaintiff, 
the  latter  actually  made  up  the  goods,  awaiting  date  of  ship- 
ment, before  receiving  any  notice  of  rescission  from  the  defend- 
ant. The  case  does  not  differ  from  one  in  which  an  order  is 
given  to  a  manufacturer  to  make  a  specific  article,  and,  after  the 
work  has  been  completed  and  the  article  is  ready  to  be  turned 
over  to  the  vendee,  he  attempts  a  rescission  of  the  contract. 
Under  the  decisions,  the  vendor  has  his  election  to  treat  the 
goods  as  the  vendee's  and  sue  for  the  price,  or,  to  sell  the  goods 
and  sue  for  the  difference  between  the  price  obtained,  which  is 
the  market  value,  and  the  contract  price :  Ballentine  v.  Robin- 
son, supra ;  3  Pars,  on  Cont.,  208 ;  2  Benj.  on  Sales,  §•  1165 ; 
Hayden  v.  Demetz,  53  N.  Y.  426 ;  Mason  v.  Decker,  72  N.  Y. 
599  (28  Am.  Rep.  190) ;  Shawhan  v.  VanNest,  25  Ohio  490 
(18  Am.  Rep.  313)  ;  Holland  v.  Rea,  48  Mich.  218. 

3.  While  this  case  is  probably  not  one  of  actual  sale  and  de- 
livery, it  is  one  in  which  a  contract  for  specific  articles  was 
entered  into,  and  a  full  and  complete  tender  of  those  articles 
made  according  to  the  contract.  It  is  therefore  governed  by 
the  principles  we  have  referred  to,  no  less  than  a  contract  of 
sale  and  delivery.  Since  the  procedure  act  of  May  25,  1887, 
P.  L.  271,  all  that  is  required,  in  lieu  of  a  declaration,  is  a  con- 
cise statement  of  the  plaintiff's  demand.  The  statement  of 
claim  in  the  present  case  gives  the  substance  of  the  contract  on 
which  the  plaintiff  claims,  and  the  amount  claimed,  viz.,  the 
contract  price  of  the  articles  ordered,  which  is  all  the  act  re- 
quires. At  the  time  the  statement  of  claim  was  drawn,  the 
goods  were  still  in  the  hands  of  the  carriers,  a  delivery  to  whom 
was  a  constructive  delivery  to  the  defendant. 

Mr.  D.  Jame%(m  (with  him  Mr,  6?.  E.  Treadwe.ll)^  for  the  ap- 
pellee : 
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1.  If  the  witness,  Venekoj 
was  excluded  affirmatively, 
from  such  an  answer  would 
plating  a  withdrawal  of  thi 
orders  which,  it  is  a  concede 
five  weeks  before.  It  is  also 
mand  never  was  withdrawn 
the  defendant,  but  his  acts 
and  his  communications  wit 
the  case. 

2.  The  court  is  relieved  f 
statement  of  claim,  for  by  t 
declares  for  the  price  of  g< 
plaintiff  refused  to  amend  ii] 
upon  the  position  that  it  \ 
Under  the  testimony  the  cag 
in  which  an  article  is  ordere 
a  special  design.  This,  mai 
work  and  labor,  and,  so  far 
of  anything,  treat  the  putt 
particular  shape  ordered  as 
cided  in  the  Pennsylvania  a 

3.  In  the  present  case,  af 
have  nothing  in  the  name 
plaintiff  is  not  entitled  to  p 
completed  sale :  Girard  v.  ' 
Kelly,  16  Pa.  160;  2  T.  &  H 
347 ;  Haas  v.  Tompkins,  2 
870 ;  Laird  v.  Pim,  7  M.  & 
Car.  &  K.  153 ;  Thompson 
V.  Jarvis,  20  Conn.  38 ;  Ga 
Am.  Dec.  659);  Whittemor( 
Jones,  1  Bush.  621,  627;  ( 
Sedgwick's  Lead.  Cas.  on  3 
discussion  of  this  subject. 

4.  The  defendant  neither 
portation  of  anything,  nor  a 
tain  quantities  of  certain  cL 
parties  never  met  in  the  asi 
filling  of  the  orders.     The 
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specific  enforcement  of  a  contract  for  the  purchase  of  person- 
alty. And  how  then  could  the  defendant  get  the  goods  he  is 
compelled  to  pay  for,  they  being  in  New  York  ?  A  restraint 
of  collection  of  the  judgment  until  delivery,  would  not  affect 
its  lien  on  the  defendant's  lands,  and  would  afford  inadequate 
relief.  The  delivery  to  the  carrier  was  not  a  delivery  to  the 
defendant,  because  the  authority  to  make  it  had  previously 
been  revoked. 

Opinion,  Mb.  Justice  Clark: 

This  is  an  action  of  assumpsit,  brought  July  20,  1888^  to  re- 
cover the  price  of  a  certain  lot  of  fire-works  and  celebration 
goods,  ordered  by  the  defendant,  George  Polites,  from  the  Un- 
excelled Fire-Works  Company,  of  New  York,  in  February, 
1888.  The  first  order,  which  was  for  his  store  in  Newcastle, 
was  given  through  the  plaintiffs'  agent,  Alexander  Morrison, 
and  amounted  to  $208.53 ;  the  second,  sent  directly  to  the 
plaintiffs,  was  for  the  defendant's  store  in  Washington,  Pa., 
and  amounted  to  $123.88.  These  ordera  were  in  writing,  and 
were  signed  by  the  defendant;  they  specified,  not  only  the 
particular  kind  and  quality  of  the  articles  ordered,  but  con- 
tained also  a  schedule  of  the  prices  to  be  paid  therefor.  The 
goods  were  to  be  shipped  in  May,  and  were  to  be  paid  for  on 
the  10th  day  of  July  thereafter.  Upon  receipt  of  these  orders 
the  plaintiflfe  transmitted  by  letter  a  formal  acceptance  of  them; 
a  contract  was  thus  created,  the  obligation  of  which  attached 
to  both  parties,  and  which  neither  of  them,  without  the  agree- 
ment or  assent  of  the  other,  could  rescind.  On  April  6,  1888, 
the  defendant,  by  letter,  informed  the  plaintiffs  that  he  did  not 
want  the  goods,  and  notified  the  plaintiffs  not  to  ship  them,  as 
he  could  do  better  with  another  company.  The  plaintiffs  re- 
plied that  they  had  accepted  the  orders,  and  had  placed  them 
in  good  faith,  and  that  the  goods  would  be  shipped  in  due  time, 
according  to  the  agreement. 

The  goods  were  shipped  within  the  time  agreed  upon — the 
first  lot  to  New  Castle,  and  the  second  lot  to  Washington,  ac- 
cording to  contract ;  but  on  their  arrival  the  defendant  declined 
to  receive  them.  The  carrier  notified  the  shippers  that,  owing 
to  the  dangerous  and  explosive  quality  of  the  goods,  they 
would  not  retain  them  in  their  possession ;  the  plaintiffs  there- 
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upon  received  them  back  from  the  carriers,  a 
on  storage,  subject  to  the  defendant's  order. 

The  plaintiffs  allege  that  they  are  manufa 
porters  of  such  fire-works  as  are  used  in  the 
celebrations  throughout  the  country ;  that  it 
to  carry  these  goods  over  from  one  season  to  a 
therefore  the  quantity  manufactured  and  im 
upon  the  extent  of  the  ordei-s  received ;  that 
orders  entered  into  their  estimates  of  goods  to 
imported  for  the  season  of  1888,  and  that  the  g 
the  defendant  were  actuall}'^  made  up  before  the 
termanded.  The  defendant  testifies,  however, 
son,  the  plaintiffs'  agent,  informed  him,  at  the  1 
first  order,  that  the  plaintiffs  had  some,  at  leasi 
in  stock,  and  that  he  did  not  order  any,  eithei 
tured  or  imported  on  his  account;  that  the 
simply  a  bargain  and  sale  of  goods,  and  not  an 
to  be  manufactured  or  imported;  and  the  &s 
seem  to  conflict  with  this  view  of  the  case. 

It  is  plain  that  the  notice  given  to  the  plaii 
fendant  not  to  ship  the  goods  was  a  repudiation 
it  was  not  a  rescission,  for  it  was  not  in  the  pc 
of  the  parties  to  rescind ;  but  it  was  a  ref usa 
goods,  not  only  in  advance  of  the  delivery,  1 
were  separated  from  the  bulk,  and  set  apart  to 
the  direction  not  to  ship  was  a  revocation  of  the 
to  receive,  and  the  plaintiffs  thereby  had  notic 
tion.  The  delivery  of  the  goods  to  the  carriei 
unauthorized,  and  the  carrier's  receipt  would 
defendant.  The  plaintiffs  made  the  carrier 
delivery,  but  the  goods  were  in  fact  not  deliver 
was  tendered  by  the  carrier,  when  the  goods 
destination,  but  they  were  not  received.  Th 
fore,  could  not  be  for  the  price,  but  for  specia 
refusal  to  receive  the  goods  when  the  deliver 
We  think  the  statement  was  suflScient  to  justU 
such  damages,  as  the  words  of  the  statement 
this  effect;  but  there  was  no  evidence  given 
value  of  the  goods  as  compared  with  the  pric 
appear  that  the  plaintiffs  had  suffered  any  dai 
Vol.  cxxx — 35 
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thing  that  was  shown,  the  goods  were  worth  the  price  agreed 
upon  in  the  open  market. 

Whilst  the  manifest  tendency  of  the  cases  in  the  American 
courts,  now,  is  to  the  doctrine  that  when  the  vendor  stands  in  the 
position  of  a  complete  performance  on  his  part,  he  is  entitled 
to  recover  the  contract  price  as  his  measure  of  damages,  in  the 
case  of  an  executory  contract  for  the  sale  of  goods  not  specific, 
the  rule  undoubtedly  is  that  the  measure  of  damages  for  a  re- 
fusal to  receive  the  goods  is  the  difference  between  the  price 
agreed  upon  and  the  market  value  on  the  day  appointed  for 
delivery. 

Judgment  affirmed. 


CITY  OF  NEW  CASTLE  v.  L.  RANET  ET  AL. 

APPEAL  BY  DBFBKDANTS  FROM  THB  COUBT   OF  COMMON 
PLEAS  OF  LAWRENCE  COUNTY,   IN  EQUITY. 

Argued  October  16, 1889— Decided  January  6, 1890. 
[To  be  reported.] 

1.  Upon  a  bill  in  equity  to  restrain  or  abate  a  public  nuisance,  if  the  mat- 
ter complained  of  be  not  a  nuisance  per  se,  and  if  the  testimony  be  con- 
flicting whether  it  is  a  public  nuisance  at  all  or  not,  an  mjunction  will 
not  be  granted  until  after  the  fact  shall  have  been  determined  by  a  trial 
at  law. 

2.  Where  the  testimony  as  to  whether  a  mill-dam,  maintained  for  its  water- 
power  for  over  half  a  century  and  about  which  a  city  has  grown  up,  has 
become  a  public  nuisance  or  not,  is  conflicting,  a  bUl  to  abate  it  will  be 
dismissed,  without  prejudice  to  the  right  of  complainants  to  proceed  by 
indictment  or  action  at  law. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Gbeen,  Clabk,  Will- 
iams, McCoLLUM  and  Mitchell,  J  J. 

No.  20  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  1 
June  Term  1885,  C.  P.  in  Equity. 

On  June  16, 1885,  the  City  of  New  Castle  filed  a  bill  in 
equity  against  Leander  Raney  and  John  McClain,  doing  busi- 
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ness  as  Raney  &  McClain,  the  heirs  of  Wm. 
Etna  Iron  Works,  charging  that  a  certain  n 
by  the  defendants  within  the  limits  of  the 
vers  respects  particularized,  had  become  a  j 
nuisance;  praying:  1.  That  defendants  b 
strained  from  maintaining  said  dam.  2.  T 
clared  a  public  nuisance  and  the  defends 
remove  and  abate  the  same.     3.  For  other  2 

The  cause  having  been  put  at  issue  by 
and  replication  thereto,  on  September  28,  II 
Martin  was  appointed  examiner  and  mast 
facts  found  by  him,  sufficiently  appearing  ii 
court  below,  filed  a  report  on  March  3, 1 
follows : 

The  city  of  New  Castle  was  incorporate^ 
assembly  entitled:  "An  Act  incorporatinj 
Castle,  in  the  county  of  Lawrence,"  appr 
1869,  and  subsequently  became  subject  to  ai 
under  the  act  of  assembly  entitled  "  An  Ad 
of  this  state  into  three  classes,"  etc.  appn 
Under  these  acts  and  their  several  suppleme 
third  class  it  is  invested  with  the  sole  charge 
public  streets  and  highways  within  the  city ; 
ervation  of  the  public  health  and  safety ;  the 
bI  and  abatement  of  nuisances,  etc.,  as  set 
paragraph  of  plaintiff's  bill  of  complaint.  ' 
defendants  admit  the  allegations  containec 
but  deny  that  the  dam  complained  of  is  a 
that  there  is  any  result  from  its  maintenance 
in  the  scope  of  the  city's  authority  under  th 

The  dam  complained  of  is  not  a  nuisance 
tion  of  the  brush  dam  for  the  purpose  of  sup 
to  operate  the  grist  mill  was  a  legitimate  e 
was  the  erection  of  the  present  dam.  The  b 
have  been  a  nuisance,  for  it  was  isolated  f: 
ments  and  could  not  have  interfered  with  t 
But  a  business  lawful  and  proper,  may  be< 
view  of  the  circumstances  suiTOunding  it.  *] 
ulation,  of  buildings  and  business  near  the  d 
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become  a  nuisance.  The  ice  gorge  is  injurious  only  because  the 
ice  and  water  are  deposited  on  the  property  of  the  adjoining 
landowners,  or  upon  the  public  streets,  or  in  cellars,  wells  and 
privy  vaults  of  the  numerous  inhabitants  in  the  vicinity.  The 
overflowing  waters  injure  only  those  who  dwell  near  the  place 
of  overflow.  The  stench  can  injure  those  alone  who  inhale  it ; 
while  the  lack  of  drainage  can  damage  only  those  who  live  in 
the  undrained  sections.  A  mill-dam  may  be  erected  on  a  stream 
in  the  couiitry,  far  removed  from  other  improvements,  and  in- 
deed the  owner  may  build  where  he  does  for  the  very  reason 
that  he  is  removed  from  all  possibility  of  injury  to  others.  But 
a  town  is  built  around  him  and  the  vicinity  of  the  dam  becomes 
populous.  If  the  dam  throws  ice  and  water  on  the  property  of 
a  riparian  owner,  he  has  his  action  at  law  to  recover  compensa- 
tion for  the  injury  done.  If  the  results  are  of  such  character 
and  extent  as  to  injure  the  public,  then  the  dam  becomes  a 
public  nuisance,  and  the  maintenance  which  was  lawful  and 
proper  becomes  unlawful  by  reason  of  the  increase  of  population 
and  the  change  in  conditions  and  surroundings :  Wier's  App., 
74  Pa.  230;  Wood  on  Nuisances,  18-21.  Nor  is  it  any  de- 
fence that  the  business  complained  of  has  been  carried  on  a 
long  time ;  nor  is  it  any  justification  that  the  parties  injured 
or  complaining  came  voluntarily  within  reach  of  the  nuisance 
complained  of,  or  that  they  have  acquiesced  in  it :  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659;  Philadelphia  v.  Carmany,  18 
W.  N.  162. 

The  defendants  cannot  permit  the  bottom  of  the  dam  to  be 
raised  by  deposits  of  mud,  filth,  or  any  other  accumulations,  nor 
the  width  thereof  to  be  contracted,  to  the  prejudice  of  the  city 
or  riparian  owners.  And  it  is  no  defence  that  the  deposits  wei-e 
wrongfully  put  there  by  others  :  Schuylkill  Navigation  Co.  v. 
McDonough,  33  Pa.  73 ;  Knoll  v.  Light,  76  Pa.  268.  The 
owners  of  the  dam  had  their  right  of  action  against  those  unlaw- 
fully depositing  materials  of  any  kind  in  the  dam,  both  to  re- 
cover for  what  had  been  done  and  to  restrain  the  continual 
deposits  alleged.  But  if  an  unlawful  act  was  committed  in  put- 
ting material  in  the  dam,  the  owners  did  nothing  to  remove  it, 
and  are  liable  for  the  results  of  their  negligence:  Knoll  v. 
Light,  supra.  The  right  to  maintain  the  dam  within  the  city 
does  not  carry  with  it  the  right  to  peimit  the  dam  to  become 
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either  a  public  or  a  private  nuisance,  or  to  open 
iier  injurious  to  either  the  city  or  the  inhabitants 
&  P.  R.  Co.  V.  Baptist  Church,  108  U.  S.  817.  1 
the  right  to  pure  and  wholesome  air,  and  the  a 
not  be  infected,  lawfully,  with  noxious  smells 
held  that  the  comfort  of  the  people  is  suflScient 
rant  the  abatement  of  the  alleged  nuisance,  bu 
the  community  is  of  paramount  importance.  ' 
the  bed  of  the  dam  to  become  filled  with  rubbish 
taining  of  the  dam,  whereby  the  health  and  comi 
niunity  are  impaired,  are  irreparable  injuries,  ar 
heretofore  been  disposed  of  in  proceedings,  s 
Wood  on  Nuisances,  75,  76,  801.  The  streets 
etc.,  are  under  the  immediate  control  of  the  cii 
duty  of  tjie  city  to  keep  the  same  in  good  repai 
posited  in  the  city  highways  by  reason  of  the 
the  dam,  obstructs  and  hinders  travel  thereon, 
entitled  both  to  a  free  passage  over  and  along 
a  free  passage  over  any  part  or  portion  of  the  st 
be  desired  to  take.  The  hindering  or  obstructi 
is  a  public  nuisance,  and  as  such  would  be  inc 
on  Nuisances,  title  Highways,  235-333 ;  Pittsbi 
Pa.  320. 

But  the  right  at  law  need  not  be  first  establis 
App.,  69  Pa.  59 ;  Commonwealth  v.  Rush,  14 
right  of  the  city  to  proceed  to  abate  the  nuii 
equity  exists.  The  damage  is  both  to  the  prop 
the  streets,  lanes,  alleys,  highways,  etc.,  and 
property,  and  business  of  the  citizens.  For  thes 
is  no  adequate  remedy  at  law.  The  injuries  i 
and  the  reports  of  England  and  the  United  Stal 
ous  instances  of  the  interference  of  courts  foi 
of  the  public  in  similar  cases :  Mayor  of  Londoi 
Jr.,  129,  and  cases  cited. 

I  do  not  sustain  the  position  of  the  plaintii 
tions  of  the  bill  on  the  question  of  sewerage 
fact  that  the  dam  as  maintained  hinders  and 
cient  the  sewerage  of  the  city,  yet  the  same  r 
any  business  block  or  dwelling-house  in  the 
erection  of  a  dwelling  or  any  other  private  bui 
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on  a  line  where  a  sewer  could  most  advantageously  be  con- 
structed, would  not  justify  any  court  in  declaring  that  building 
a  nuisance.  A  wharf  would  not  become  an  unlawful  structure 
or  a  public  nuisance  because  it  hindered  the  city  from  building 
a  sewer  into  the  river  at  a  particular  point,  and  the  dam  in 
that  respect  differs  in  nothing  from  a  wharf  or  private  struc- 
ture. 

With  this  exception  the  allegations  of  plaintiff's  bill  of  com- 
plaint are  sustained  and  the  master  recommends  that  the  prayer 
of  the  bill  of  the  city  of  New  Castle,  plaintiff,  against  Leander 
Raney,  John  McClain,  Emma  Gordon,  et  al.,  be  granted,  and 
that  a  decree  be  made  accordingly. 

Various  exceptions  filed  by  both  the  plaintiff  and  the  de- 
fendants were  overruled  by  the  master,  and  were  renewed  be- 
fore the  court  on  the  filing  of  the  report.  The  cause  was  then 
referred  for  determination  to  Mehard,  P.  J.,  35th  district,  who, 
having  heard  the  arguments,  on  November  8,  1888,  filed  the 
following  opinion  and  decree : 

Exceptions  to  the  report  of  the  learned  master  have  been 
filed  by  both  parties,  covering  the  entire  ground  of  controversy. 
It  will,  therefore,  be  more  convenient  to  consider  this  case  in 
its  several  parts,  rather  than  follow  the  order  of  the  exceptions. 

The  defendants  are  owners  of  a  grist-mill.  They  get  power 
for  its  operation  from  a  dam  built  across  the  Neshannock  creek, 
witliin  the  limits  of  the  city  of  New  Castle.  They  and  their 
predecessors  have  been  in  the  enjoyment  of  this  privilege  since 
about  1817,  and  there  is  no  evidence  to  justify  a  doubt  as  to 
their  title.  But  the  plaintiff  complains  that  this  dam  has  be- 
come a  public  nuisance,  inflicting  continued  and  constantly 
repeated  wrongs,  injuries  and  damage. 

The  facts  alleged  in  support  of  this  complaint  are  of  three 
classes,  to  wit :  First,  that  gravel,  dirt,  muck,  filth  and  wash 
have  accumulated  in  the  bed  of  this  dam,  whereby  the  water 
in  low  stages  has  become  stagnant,  impure,  unwholesome,  dan- 
gerous and  injurious  to  the  public  health ;  second,  that  the  dam 
causes  a  frequent  flooding  of  the  streets  and  highways,  as  weU 
as  of  a  large  area  of  the  city  in  the  vicinity  of  the  stream,  de- 
positing ice  and  other  drift  in  the  streets  and  highways,  render- 
inof  them  impassable,  occasioning  great  inconvenience  to  the 
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citizens  and  expense  to  the  city,  thus  do 
public  highways,  flooding  lots,  buildiu] 
wells  of  a  portion  of  the  city,  to  the  healtl 
to  the  property,  business  occupations  an 
tants  of  the  city ;  and,  third,  that  the  ci 
impeded,  the  adjoining  territory  at  time 
the  proper  drainage  of  a  large  portion 
with  and  prevented. 

The  defendants  in  their  answer  deny 
of  nuisance  and  injury  contained  in  plal 
of  denying  the  particular  facts  averred,  t 
ance  thereof,  their  title  to  the  water  p< 
dam,  and  allege  that  the  buildings  anc 
Neshannock  creek,  within  the  city  of  1 
erected  and  made  since  the  erection  of  s 
ing  of  their  mill,  and  with  full  knowlei 
said  water  power  was  private  property 
working  of  the  said  mill;  that  the  de 
would  cause  great  loss  and  damage  U 
tirely  deprive  them  of  their  wat^r  po 
great  value ;  that  if  the  dam  is  being 
material,  this  is  being  done  by  persona 
settled  upon  the  line  of  said  creek,  and 
are  not  answerable ;  and  finally  that  th 
of  the  dam  and  water  power  without  j 
made  or  secured  by  the  plaintiflP. 

The  evidence  shows  that  sewers  have 
the  city  of  New  Castle,  and  by  private 
into  this  dam ;  that  besides  the  ordinary 
carried  by  these  sewers,  they  conduct  th( 
water  closets  into  the  dam ;  that  the  b 
come  polluted,  and  when  the  water  is 
odors.  These  facts  clearly  appear  witho 
but  the  testimony  on  both  sides  does  n( 
this  pool  has  been  the  source  of  sickness 
iflf,  Drs.  J.  K.  Pollock,  John  Wallace 
called.  The  first  named  two  describe 
character  of  the  substances  which  empt) 
agree  that  their  presence  there  tends  U 
is  not  directly  denied  by  any  witness,  b\ 
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James  J.  Wallace  were  called  by  the  defendants,  the  former 
of  whom  says:  "To  my  knowledge,  that  dam  has  not  made 
the  place  unhealthy ;  to  my  knowledge,  I  could  not  say  that 
there  has  been  any  more  sickness  along  the  Neshannock  than 
.  in  other  parts  of  the  city."  And  the  latter  says :  "  By  reason 
of  this  dam  there  is  no  more  sickness  along  it  than  other  parts 
of  the  city.  There  is  less  sickness  in  proportion  to  the  popu- 
lation along  the  creek,  in  the  flats,  than  on  the  hills  some  dis- 
tance away  from  the  stream.  I  think  that  the  dam  is  not  the 
cause  of  sickness ;  I  think  there  is  no  more  sickness  above  the 
dam  than  there  is  below  it." 

It  clearly  appears  that  the  Neshannock  creek,  above  the  dam, 
frequently  overflows  its  banks,  and  floods  the  streets  and  high- 
ways in  that  part  of  the  city.  This  rarely  happens  from  high 
water  alone,  but  is  caused  usually  once  a  year,  and  sometimes 
twice,  by  ice  gorges,  which  form  about  the  beginning  of  the 
slack-water  of  the  dam.  At  such  times,  ice  in  large  quantities 
and  masses  is  floated  out  on  to  the  neighboring  lands  and  high- 
ways, where  it  is  deposited.  The  floods  are  naturally  increased 
by  ice  gorges,  so  that  the  overflowing  water  and  ice  gorges 
greatly  obstruct,  and  sometimes  render  for  a  time  impassable, 
portions  of  the  public  highways  of  the  city.  The  streets  chiefly 
affected  by  these  floods  ai-e  Neshannock  avenue.  Water  street, 
North  Mill  street,  Main  street  and  South  Mill  street. 

These  floods  also  fill  the  cellars  of  the  dwellings  and  busi- 
ness houses  as  far  as  its  waters  can  reach.  The  part  of  the  city 
affected  by  these  floods  is  thickly  populated.  The  ground  is 
made  of  sand  and  gravel  largely.  The  water  of  the  creek  can 
therefore  find  its  way  into  the  cellars,  not  only  by  flowing  di- 
rectly in,  but  also  by  sinking  into  surrounding  giound  and 
neighboring  vaults,  and  percolating  into  them. 

The  dwellings  of  this  neighborhood  have  all  been  built  since 
the  erection  of  the  dam  and  grist-mill.  The  evidence  in  be- 
half of  the  plaintiff  clearly  shows  the  facts  just  stated,  and  there 

is  no  evidence  to  the  contrary It  furtlier  appears,  by 

uncontradicted  evidence,  that  the  ice  formed  on  the  slack- 
water  of  this  dam  gets  much  thicker  than  above  it,  first,  be- 
cause it  is  still  water  there  ;  and  second,  by  the  sinking  of  the 
ice  when  the  water  is  diawn  off  for  the  use  of  the  mill  and  the 
overflowing  of  that,  by  water  drawn  from  above,  and  the  for- 
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mation  of  new  ice  on  top  of  it.     The  witnesses  infer  that  the 

resistance  of  the  strong  body  of  ice  is  the  caiisf"  ^*  ^^"^  «.^r.«^o 

and  as  strengthening  this  influence,  it  appears 

of  that  part  of  the  stream  is  straight.     While 

instances  of  sickness,  probably  attributable  to  g 

been  shown,  it  does  not  clearly  appear  that  th 

has  been  affected  by  them. 

It  is  not  necessary  to  examine  the  ground  oi 
of  plaintiff's  complaint,  as  a  court  of  equity  coi 
with  defendants'  dam,  in  order  to  give  plain 
venient  place  to  empty  its  sewage. 

Under  the  pleadings  and  proofs,  plaintiff  as 
ants'  dam  be  declared  a  public  nuisance ;  that 
ordered,  and  that  defendants  be  enjoined  and 
maintaining  it.  It  is  objected  by  defendants  i 
f^  well  as  through  the  able  arguments  of  thei] 
said  dam  and  water  power  is  private  property, 
ing  to  these  respondents,  and  that  they  canno 
the  same  without  just  compensation  being  first 
by  the  city."  It  is  true  that  the  defendants  hi 
to  the  dam,  and  the  bill  seeks  an  interference  vt 
ion,  but  it  does  not  follow  that  this  interferen 
tend  to  the  destruction  of  the  dam,  would  be  j 
private  property  as  would  entitle  defendants  t 
It  would  not  be  an  anomaly  for  the  law  to  ren 
it  has  become  destructive  of  superior  rights, 
in  principle  and  effect,  is  done  when  the  coi 
owner  to  remove  his  pig-sty :  Commonwealth 
Clark  81;  a  powder  house:  Wier's  App.,  7^ 
suspension  bridge :  Pennsylvania  v.  Wheeling 
13  How.  518.  When  private  property  is  takei 
compensation  must,  of  course,  be  made.  But 
structure  becomes  an  encroachment  upon  p 
works  common  injury,  its  compulsory  remova 
for  public  use,  but  it  is  enforcing  the  restrict 
vate  dominion  by  civil  compact,  to  wit :  that  p 
enjoined  reasonably,  and  not  so  as  to  become  a 
Cooley's  Const.  Lim.,  573 ;  Wood  on  Nuisam 
V.  Kansas,  123  U.  S.  628. 

It  is  urged  with  much  earnestness  on  behalf  of 
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that  the  equity  side  of  the  court  has  no  jurisdiction  of  the  ques- 
tions involved  in  this  case.  This  position  is  based  on  the  sixth 
and  ninth  sections  of  article  I.  of  our  constitution,  and  narrows 
itself  to  the  question  :  Whether  it  be  the  defendants'  right  to 
have  the  facts  determined  by  the  jury.  The  facts  relating  to 
the  plaintiff's  right  and  defendants'  title  are  not  in  dispute. 
The  plaintiff  is  a  municipal  corporation,  charged  with  the  care 
of  the  public  within  its  borders.  It  seeks  the  removal  of  the 
defendants'  dam,  not  on  the  ground  of  paramount  title,  but 
because  it  impedes  public  travel  and  endangers  public  health. 
The  disputed  fact  is,  whether  the  dam  works  the  wrongs  com- 
plained of.  The  constitution  secures  the  right  to  have  contro- 
verted questions  of  fact  in  common  law  cases  decided  by  a 
jury:  North  Penna.  Coal  Co.  v.  Snowden,  42  Pa. 488;  Tillmes 
V.  Marsh,  67  Pa.  507 ;  Haines's  App.,  78  Pa.  169 ;  Barclay's 
App.,  93  Pa.  50.  Hence,  as  the  cases  cited  illustrate,  a  case 
which  is  covered  by  common  law,  and  does  not  fall  within  the 
peculiar  province  of  equity,  is  within  the  constitutional  provis- 
ion. But  if  the  wrong  complained  of  be  one  for  which  the  com- 
mon law  furnishes  no  adequate  remedy,  where  such  remedy  is 
of  a  purely  equitable  nature,  equity  has  jurisdiction,  even  to 
the  exclusion  of  trial  by  jury.  When  the  constitution  says 
"  trial  by  jury  shall  be  as  heretofore,  and  the  right  thereof  re- 
main inviolate,"  it  does  not  mean  that  wrong  shall  not  be 
righted,  because  the  tribunal,  which  alone  can  give  a  proper 
remedy,  proceeds  without  a  jury.  If  defendants'  dam  causes 
continued  and  constantly  repeated  wrongs,  injuries  and  damage 
to  the  public,  represented  by  the  plaintiff,  it  does  not  secure 
plaintiff's  right,  to  punish  defendants  for  their  past  transgres- 
sions. The  only  effective  remedy  is  to  prevent  further  wrong. 
This  requires  an  injunction,  a  purely  equitable  remedy.  The 
case  is  therefore  within  the  jurisdiction  of  equity :  Common- 
wealth V.  Railroad  Co.,  24  Pa.  159 ;  Stewart's  App.,  56  Pa. 
413 ;  McCallum  v.  Water  Co.  54  Pa.  40 ;  Wier's  App.,  74  Pa. 
241 ;  Pomeroy's  Eq.  J.,  130,  221.  If  this  court  has  jurisdiction 
of  the  cause,  it  of  course  has  power  to  determine  the  facts  in- 
volved in  it :,  Phillip's  App.,  68  Pa.  130 ;  Barclay's  App.,  93 
Pa.  54. 

Akin  to  this  question  of  jurisdiction,  and  yet  different  in 
principle  from  it,  is  the  question,  whether  the  proofs  are  of  a 
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character  to  warrant  the  exercise  of  equity 
fact  of  nuisance  not  having  been  determined  1 
the  proof  is  clear  and  strong,  an  injunctioi 
granted:  Rhodes  v.  Dunbar,  57  Pa.  274;  Wi 
241 ;  High  on  Inj.,  744 ;  Pomeroy's  Eq.  J.,  li 

So  far  as  the  first  branch  of  plaintiflPs  cha 
the  proof  is  beyond  doubt,  that  the  bed  and  v* 
have  been  and  are  polluted,  chiefly  by  empt] 
of  water  closets  into  it.     The  testimony  of  an 
needed  either  to  inform  a  court  or  jury,  that 
it  goes  far  enough,  is  both  offensive  and  dang 
lie.    The  dispute  between  the  witnesses  is,  wh( 
already  been  a  source  of  disease.     Under  the 
no  doubt,  that  offensive  odors  arise  from  thi 
water  is  low  in  the  summer  time.    In  view  of  t) 
of  the  dam,  this  constitutes  a  public  nuisan 
Sickle's  pig-sty,  4  Clark  81,  only  on  a  larger 
the  question  of  disease  is  concerned,  we  appi 
the  nature  of  the  pollution  has  been  ascerta 
known  to  be  dangerous  to  public  health,  and 
in  degree,  a  preventive  remedy  should  be  ] 
waiting  for  an  epidemic  actually  to  occur, 
the  only  respect  in  which  the  dam  is  injurious 
would  not  follow  that  the  remedy  should  ext( 
lition  of  the  dam.     Neither  the  city  nor  privai 
right  to  empty  substances  of  this  nature  into 
detriment   of   defendants'  dam.     Hence  a  s 
might  be  fouud  in  causing  a  thorough  cleansi 
the  pool  of  the  dam,  and  preventing  its  furth( 

But  the  second  branch  of  the  plaintiff's  chi 
ous,  if  the  proofs  sustain  it.  As  to  this,  the  ope 
the  evidence  is,  whether  the  ice  gorges  are  ca 
and  we  see  no  escape  from  the  conclusion  tha 
formation  of  the  ice  on  the  slack-water  of  the  d 
stronger  than  on  the  current  above.  This  is  t 
nesses  who  have  observed  the  fact,  and  is  "^ 
rally  take  place.  This  stronger  ice  resists  t 
which  floats  down  from  above,  and  checks  it 
is  testified  to  by  witnesses  living  along  the  s 
gorges   occur,  and  likewise   appeals  to  comi 
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Here  is  then  suflBcient  cause  for  the  ice  gorges.  The  theory 
of  the  defendants,  as  we  understand  it,  is,  that  the  cause  of  these 
gorges  is  a  contraction  in  the  bed  of  the  creek  which  occurs  at 
or  near  the  place  where  the  gorges  form,  and  continues  to  the 
crest  of  the  daro,  and  which  was  made  by  artificial  encroach- 
ments on  the  bed  of  the  stream.  This  contraction  exists  and 
has  been  made,  at  least  in  part,  by  such  encroachments.  While 
the  dam  stands,  this  aids  to  check  the  flow  of  the  water  and  ice, 
but  if  the  dam  were  not  there,  the  chief  factor,  if  not  the  only 
effective  one  in  causing  the  gorges,  would  be  gone.  We  fur- 
ther agree  with  the  learned  master,  that  it  is  immaterial  whether 
these  encroachments  were  made  by  the  defendants  or  by  others. 
The  question  before  us  has  to  do  with  the  dam  and  its  surround- 
ings as  they  exist,  rather  than  with  the  culpability  of  the  de- 
fendants. The  evidence  clearly  shows  that  the  streets  and 
alleys,  as  well  as  the  adjoining  cellars  and  lots,  of  a  large  part 
of  the  city  of  New  Castle  are  frequently  inundated ;  that  it  is 
an  exception  when  this  does  not  take  place  in  the  spring  of  the 
year,  and  it  sometimes  occurs  twice  in  a  winter.  This  comes 
within  the  meaning  of  a  continual  nuisance  and  constantly  re- 
curring grievance.  For  by  this  "is  not  meant  constant  and 
increasing  nuisance  or  injury,  but  a  nuisance  which  occurs  so 
often,  and  is  so  necessarily  an  incident  of  use  of  the  property 
complained  of,  that  it  can  be  fairly  said  to  be  continuing  though 
not  constant  or  increasing :  "  Wood  on  Nuisances,  780.  It  has 
accordingly  been  decided  that  a  nuisance  that  occurs  only  once 
a  year,  in  times  of  high  water  or  periodical  freshets,  is  regarded 
a  continuous  nuisance :  Ross  v.  Butler,  19  N.  J.  Eq.  294  (97 
Am.  Dec.  654).  Moreover,  assuming  that  the  plaintiff  could 
recover  from  the  defendants  the  expenses  in  clearing  and  repair- 
ing its  streets  after  such  floods,  this  would  not  compensate  the 
public  for  the  inconvenience  and  delay  suffered  while  the  high- 
ways were  in  a  dangerous  or  impassable  condition.  A  sufficient 
remedy  for  this  phase  of  the  wrong  might  be  found  in  an  in- 
dictment if  the  injury  were  passed,  but  this  is  inadequate  for 
an  injury  whose  recurrence  is  as  certain  and  as  frequent  as  ice 
gorges  at  this  dam. 

It  is  not  in  the  way  of  plaintiff's  remedy  that  the  dam  was 
built  before  the  city,  or  tliat  defendants  and  those  under  whom 
they  claim  have  been  in  possession  of  this  water  privilege  for 
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seventy  years.  The  law  on  this  branch  of  the  case  is  thus  ex- 
pressed by  Mr.  Justice  Read,  in  the  opinion 
at  nisi  prius,  in  Rhodes  v.  Dunbar,  57  Pa.  2 
an  offensive  trade  twenty  years  in  a  place  re 
ings  and  public  roads  does  not  entitle  the  o^ 
it  in  the  same  place  after  houses  have  been  bi 
out  in  the  neighborhood,  to  the  occupants  of 
sance :  Commonwealth  v.  Uptun,  6  Gray  473 
tends,  such  nuisances  should  be  removed  to  tt 
beyond  the  immediate  neighborhood  of  the 
citizens.  This,  public  policy,  as  well  as  the 
fort  of  the  population  of  the  city,  demands  :  I 
Barb.  159 ;  and  in  Douglass  v.  State,  4  Wis. 
that  it  is  no  defence  to  an  indictment  for  m 
sance  by  means  of  a  mill-dam,  that  it  was  ci 
inhabitants  had  settled  along  the  margin  of  t 
by  it.  There  is  no  such  thing  as  a  prescripi 
other  right  to  maintain  a  public  nuisance.  ^ 
elude,  that  the  injuries  inflicted  on  the  pul 
New  Castle  by  the  existence  of  this  dam  are 
tion,  and  that,  being  continuous  and  irrepara 
prevented. 

While  our  conclusion  is  against  the  defend 
f  ul  that  it  works  hardship  to  them ;  and  tha 
public  suffei"  by  means  of  this  dam  have  bee 
through  the  growth  of  the  city,  rather  than  t 
defendants.  It  seems  therefore  just  that  the  « 
ing  the  dam,  as  well  as  the  costs  of  this  suil 
plaintiff,  unless  defendants  prefer  to  remove  th 
It  is  therefore  considered,  adjudged  and  deci 
ants,  without  hindrance,  permit  the  plainti 
workmen  and  laborers,  after  sixty  days  from 
decree,  to  demolish  and  remove  the  dam  compli 
iff's  bill;  and  defendants,  and  all  claiming 
under  them,  are  forbidden  and  forever  enjoin 
or  maintaining  the  same ;  and  further,  that 
case  including  the  master's  fee  be  paid  by  th< 

A  decree  having  been  entered  in  accordac 
going,  the  defendants  took  this  appeal,  spc 
court  erred : 
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1.  In  the  conclusions  of  the  coui*t  from  the  evidence. 

2.  In  ordering  and  decreeing  that  the  city,  after  sixty  days 
notice,  should  have  the  right  and  be  permitted  to  remove  and 
demolish  the  dam  complained  of. 

Mr,  R.  B,  McComb  and  Mr.  B.  A.  Wintemitz  (with  them  Mr. 
W.  D.  Wallace)^  for  the  appellants : 

1.  "  Nor  "  shall  any  man  "  be  deprived  of  his  life,  liberty  or 
property,  unless  by  the  judgment  of  his  peers  or  the  law  of  the 
land: "  Constitution,  §  1,  article  IX.  The  city  has  no  right  to 
abate  a  nuisance  when  a  person's  property  is  taken,  without 
compensating  the  owners  thereof.  The  act  giving  the  city 
power  to  abate  nuisances,  where  it  takes  away  property,  is 
clearly  in  violation  of  the  constitution.  The  water  power  in- 
volved in  this  controversy  has  been  in  use  for  over  seventy 
years.  It  was  the  means  of  bringing  to  New  Castle  the  immense 
capital  invested  in  its  factories.  It  is  worth  more  than  aU  the 
real  estate  on  both  sides  of  the  dam,  and  adjacent  to  it.  And 
now,  in  order  to  increase  the  value  of  the  property  of  a  few 
owners  20  per  cent,  a  chancellor  is  asked  to  decree  the  dam  a 
public  nuisance  and  thereby  take  away  the  defendants'  prop- 
erty for  the  benefit  of  such  owners. 

2.  But  does  the  evidence  clearly  show  that  the  defendants 
are  guilty  of  maintaining  a  public  nuisance  ?  It  is  not  the  prov- 
ince of  a  court  of  equity  to  weigh  the  evidence  in  cases  of  this 
character ;  to  take  away  jurisdiction  it  is  enough  that  the  evi- 
dence is  conflicting :  Story's  Eq.  J.,  §  924.  If  witnesses  con- 
tradict each  other  in  relation  to  the  facts  constituting  a  public 
wrong,  equity  will  refuse  to  interfere,  and  to  secure  redress 
the  parties  must  have  recourse  to  their  remedies  at  law :  Rhodes 
V.  Dunbar,  57  Pa.  274;  Crowder  v.  Tinkler,  19  Ves.  617. 
Where  a  doubt  exists  as  to  the  character,  and  illegality  of  the 
act  complained  of,  and  the  evidence  is  contradictory,  the  court 
will  not  interfere  until  after  trial  at  law,  but  in  cases  of  nui- 
sance will  interfere  only  where  the  facts  are  clearly  made  out 
upon  determinate  and  satisfactory  evidence :  2  Story's  Eq.  J., 
§  924 ;  Commissioners  v.  Long,  1  Pars.  146 ;  Commonwealth 
V.  Rush,  14  Pa.  186. 

3.  Moreover,  a  decree  in  equity  is  not  of  right^,  but  of  grace. 
A  chancellor  will  refuse  to  enjoin,  if  in  conscience  it  appear 
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he  would  do  greater  injury  by  enjoining  t 
parties  to  their  redress  by  court  and  jury 
57  Pa.  105.  A  lawful  business  will  be  ir 
when  the  evidence  will  not  admit  of  a  reas 
in  considering  the  matter  of  damage  to  th 
the  respondent,  the  chancellor  should  dec 
party  who  would  be  the  greater  loser :  Mc 
Pa.  253 ;  Grey  v.  Railroad  Co.,  1  Gr.  415 
berger,  7  W.  &  S.  107 ;  Brightly's  Eq.,  § 
74  Pa.  241.  Again ;  to  give  equity  jurisd 
the  defendants  must  be  guilty  of  a  crime,  1 
taining  a  public  nuisance.  The  city  cann< 
strument  by  which  or  through  which  priv 
redressed ;  it  can  only  interfere  for  the  prot 
lie.  An  adequate  remedy  for  a  public  nuisi 
indictment  under  §  73,  act  of  March  81, 18 
the  defendants  be  indicted:  Attorney  Gei 
Ves.  211.  . 

Mr.  D.  B.  Kurtz  (with  him  Mr.  L.  T.  E 
Bums)^  for  the  appellee : 

1.  It  is  not  necessary  that  a  matter  com 
sance  should  endanger  the  health  of  the 
suflBcient  if  it  produce  that  which  is  offen 
and  which  renders  the  enjoyment  of  life  < 
fortable :  Wood  on  Nuisances,  §§  17,  75,  ' 
Smith  V.  Cummings,  2  Pars.  92 ;  Dennis  ^ 
390 ;  Harrison  v.  St.  Mark's  Church,  3  ^ 
Art  Club's  App.,  22  W.  N.  75.  If  the  inji 
constitute  a  nuisance,  the  jurisdiction  in  equi 
Stockdale  v.  Ullery,  37  Pa.  486 ;  Wood  on 
Brightly's  Eq.,  §§  288,  290,  292-3 ;  8  Pomei 
Bispham's  Eq.,  §  439 ;  Biddle  v.  Ash,  2  A 
wealth  v.  Rush,  14  Pa.  186 ;  Commissione 
143. 

2.  And  it  is  not  necessary  that  the  right 
tablished  at  law ;  for,  if  the  right  is  clear  a 
tablished,  an  injunction  will  be  granted  if 
injury  is  such  as  would  warrant  an  injunc 
Wood  on  Nuisances,  §  777  ;  Elk  Co.  v.  Ej 
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Bunnell's  App.,  59  Pa.  59*;  Hacke's  App.,  101  Pa.  245 ;  Ran- 
kin's App.,  1  Mona.  308.  The  facts  that  the  dam  is  useful, 
that  it  is  valuable,  that  it  was  erected  by  authority  of  law,  and 
that  it  has  been  of  long  continuance,  do  not  prevent  its  being 
or  becoming  a  nuisance :  Wier's  App.,  74  Pa.  230 ;  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659.  Legislative  authority  to  a 
railroad  company  to  bring  its  tracks  within  municipal  limits, 
and  to  construct  shops  and  engine  houses  there,  does  not  con- 
fer authority  to  maintain  a  nuisance :  Bait.  &  P.  R.  Co.  v. 
Church,  108  U.  S.  317 ;  and  in  such  case,  there  is  no  room  for 
a  calculation  and  comparison  between  the  injuries  and  benefits 
which  it  produces :  Pennsylvania  v.  Wheeling  etc.  Bridge  Co., 
13  How.  518. 

3.  A  municipal  corporation  may  maintain  a  bill,  when  the 
injuiy  is  one  to  property  of  the  corporation  and  to  citizens 
generally,  as  obstructions  to  public  highways,  etc.,  the  ground 
of  jurisdiction  being  the  ability  to  give  a  more  complete  and 
perfect  remedy:  Commissioners  v.  Long,  1  Pars.  148;  Mayor 
of  London  v.  Bolt,  5  Ves.  129;  Philadelphia  v.  Carmany,  18 
W.  N.  152;  North  Manheim  Tp.'s  App.,  22  W.  N.  149;  Frank- 
ford  Bor.  V.  Lennig,  2  Phila.  403;  2  Dillon  Mun.  Corp.,  §  659. 
Nor,  is  the  decree  in  this  case  an  infringement  of  the  defend- 
ants' constitutional  rights.  The  better  and  larger  definition  of 
due  process  of  law  is,  that  it  means  law  in  its  regular  course  of 
administration  through  courts  of  justice:  Byers  v.  Common- 
wealth, 42  Pa.  89;  3  Story's  Com.,  264,  661;  Murray  v.  Ho- 
boken  etc.  Co.,  18  How.  272;  Pennsylvania  v.  Wheeling  etc. 
Bridge  Co.,  13  How.  519.  Police  powers  may  reach  to  the 
destruction  of  private  property,  or  to  the  removal  of  it,  at  the 
expense  of  the  owner,  and  in  neither  case  is  compensation  a 
condition  of  the  exercise  of  the  power:  Philadelphia  v.  Scott, 
81  Pa.  80;  Mugler  v.  Kansas,  123  U.  S.  623. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

The  mill-dam  in  this  case  is  not  a  nuisance  per  se.  The 
master  so  finds,  and  the  evidence  fully  warrants  it.  If  a  nui- 
sance at  all,  it  has  become  so  by  the  gradual  growth  of  the  city 
of  New  Castle  around  it,  and  the  emptying  of  cess-pools  into 
it.  The  dam,  in  some  shape,  has  been  in  existence  for  over 
half  a  century,  and  the  water  power  therefrom  has  been  used 
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for  milling  and  manufacturing  purposes.  At  present,  it  is  only 
used  for  a  flour-mill,  which,  in  times  of  low  water,  is  operated 
by  steam.  It  is  not  denied  that  the  water  power  is  valuable, 
and  that  its  destruction  would  entail  a  serious  loss  on  the 
owner.  The  city  of  New  Castle  filed  this  bill,  praying  the 
court  below  to  decree  the  dam  a  nuisance,  and  order  its  re- 
moval. The  bill  avers  that  it  is  "a  public  and  common  nui- 
sance; is  greatly  injurious  to  the  public  streets,  highways, 
safety,  health,  and  general  welfare  of  said  city,  and  seriously 
affects  and  damages  the  inhabitants  thereof  in  their  property, 
business,  and  occupations,  and  interferes  with  and  prevents  the 
proper  drainage  of  a  large  part  of  the  territory."  The  learned 
master  has  found  the  dam  to  be  a  public  nuisance,  which  find- 
ing was  approved  by  the  learned  court  below,  and  a  decree  en- 
tered for  its  removal.  From  this  decree  the  defendants  have 
appealed. 

While  it  may  be  conceded  that  a  business  which  is  useful 
and  necessary  may  become  a  nuisance  by  reason  of  the  growth 
of  a  village  or  town  around  it,  yet  there  is  a  manifest  distinc- 
tion between  such  case  and  that  of  a  man  who  seeks  to  estab- 
lish an  offensive  business  in  a  thickly  populated  neighborhood. 
It  was  said  by  Justice  Sharswood  in  Wier's  App.,  74  Pa.  230: 
"There  is  a  very  marked  distinction  to  be  observed  in  reason 
and  equity  between  the  case  of  a  business  long  established  in 
a  particular  locality,  which  has  become  a  nuisance  from  the 
growth  of  population  and  the  erection  of  dwellings  in  proxim- 
ity to  it,  and  that  of  a  new  erection  threatened  in  such  a  vicin- 
ity. Carrying  on  an  offensive  trade,  for  any  number  of  years, 
in  a  place  remote  from  buildings  and  public  roads,  does  not 
entitle  the  owner  to  continue  it  in  the  same  place  after  houses 
have  been  built  and  roads  laid  out  in  the  neighborhood,  to  the 
occupants  of  which,  and  travelers  upon  which,  it  is  a  nuisance. 
As  the  city  extends,  such  nuisances  should  be  removed  to  the 
vacant  grounds  beyond  the  immediate  neighborhood  of  the  res- 
idences of  the  citizens It  certainly  ought  to  be  a  much 

clearer  case,  however,  to  justify  a  court  of  equity  in  stretching 
forth  the  strong  arm  of  injunction  to  compel  a  man  to  remove 
an  establishment  in  which  he  has  invested  his  capital,  and  been 
carrying  on  business  for  a  long  period  of  time,  than  in  the  case 
of  one  who  comes  into  a  neighborhood  proposing  to  establish 
Vol.  oxxx — 36 
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snch  a  business  for  the  first  time,  and  who  is  met  at  the  thresh- 
old of  his  enterprise  by  a  remonstrance  and  notice  that  if  he 
persists  in  his  purpose  application  will  be  made  to  a  court  of 
equity  to  prevent  him."  We  may  supplement  these  well- 
considered  remarks  by  saying  that  they  apply  with  especial 
force  to  a  case  where  the  property  alleged  to  be  a  nuisance 
cannot  be  removed,  and  a  decree  to  abate  it  means  its  destruc- 
tion. In  such  cases  a  court  of  equity  should  move  slowly,  and 
decline  to  act  upon  conflicting  evidence. 

We  do  not  question  the  power  of  a  court  of  equity  to  restrain 
and  abate  public  nuisances.  This  is  settled  by  a  line  of  deci- 
sions. But  the  authorities  uniformly  limit  the  jurisdiction  to 
cases  where  the  right  has  first  been  established  at  law,  or  is 
conceded.  It  was  never  intended,  and  I  do  not  know  of  a  case 
in  the  books  where  a  chancellor  has  usurped  the  functions  of  a 
jury,  and  attempted  to  decide  disputed  questions  of  fact,  and 
pass  upon  conflicting  evidence  in  such  cases.  The  learned 
master  below  held  that  "the  right  at  law  need  not  be  first  es- 
tablished," and  cites  in  support  of  his  ruling  Commonwealth  v. 
Rush,  14  Pa.  186,  and  Bunnell's  App.,  69  Pa.  59. 

It  requires  but  a  glance  at  those  cases  to  see  that  they  are 
not  authority  for  such  position.  In  Commonwealth  v.  Rush 
the  aid  of  equity  was  invoked  to  restrain  the  erection  of  a 
dwelling-house  upon  a  public  square  of  the  city,  and  the  facts 
were  admitted  by  the  pleadings.  There  was  no  disputed  ques- 
tion of  fact.  Such  an  erection  was  a  nuisance  per  se.  The 
learned  judge  who  heard  the  case  below,  in  Commonwealth  v. 
Rush,  delivered  an  elaborate  opinion,  in  which  he  discusses  this 
subject,  and  cites  numerous  authorities,  after  which  he  said : 
**  The  principle,  then,  appears  to  be  that  where  the  bill  is  filed 
by  the  attorney  general,  and  the  right  is  clear,  and  the  threat- 
ened injury  irreparable,  an  injunction  will  be  awarded,  although 
the  right  has  not  been  established  at  law.  And  that  this  is  in 
accordance  with  the  fifth  clause  of  the  act  of  assembly,  above 
referred  to,  giving  equity  jurisdiction  to  this  court,  is  clearly 
stated  in  the  case  of  Hagner  v.  Heyberger,  7  W.  &  S.  107,  by 
Mr.  Justice  Sergeant,  who  says :  *  The  object  of  this  clause 
was  to  provide  adequate  redress  in  cases  where,  although  an 
action  at  law  was  maintainable,  yet  the  injury  might  be  irrep- 
arable, and  it  was  necessary  to  justice  to  step  in  and  prevent 
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its  being  committed  by  a  summary  process.     Thus,  if  tbere 
were  sufiBcient  ground  to  believe,  in  consequc 
otherwise,  that  an  individual  was  about  con 
timber,  etc.,  or  that  a  corporation  was  grosslj 
ileges,  or  that  a  public  ofiBcer  was  destroying 

stroy,  public  books, or,  in  short,  any 

likely  to  be  done,  for  which  damages  could  r 
pensate,  and  thp  legal  redress  might  be  too  tari 
which  was  in  the  nature  of  misfeasance,  nuis£ 
or  destruction  of  property,  and  the  act  was 
and  injurious  to  the  community  or  Individ 
remedy  is  given,  by  the  strong  arm  of  an  inju 
or  prevent  its  being  done.' "  I  have  quoted 
the  opinion  of  the  court  below  in  Commons 
cause  the  case  was  afibmed  here  upon  said  op 
became  in  a  measure  the  opinion  of  this  court 
a  doctrine  which  no  one  denies,  that  where  tl 
court  of  equity  may,  in  extreme  cases,  where 
is  threatened  or  being  done,  and  prompt  acti 
avert  it,  interpose  by  an  injunction.  But  s 
speedy  remedy  can  hardly  be  held  to  apply  to 
has  been  in  existence  for  over  half  a  century 
In  Bunnell's  Appeal,  the  syllabus,  which  ( 
the  point  decided,  is  as  follows :  "  A  road  wa 
through  Bunnell's  land.  In  1868  he  erect 
across  what  was  alleged  to  be'  the  road.  Ir 
equity  to  restrain  him  from  maintaining  th( 
leging  it  to  be  a  public  nuisance  and  a  spc 
plaintiff,  the  evidence  was  conflicting  as  to 
had  been  opened  by  the  supervisor,  where  it 
and  that  the  route  of  the  road  had  been  fr( 
etc.  Held,  that  the  proceeding  in  equity  c< 
tained,  (1)  because  of  the  uncertainty  of  tl 
road ;  (2)  that  there  was  a  full  remedy  at  1 
injury  was  not  permanent  and  irreparable." 
was  said  by  Mr.  Justice  Agnew  that  "  the  m 
is  a  remedy  at  law  by  indictment  or  action  v 
vent  the  exercise  of  the  power  [equity],  but 
the  jurisdiction  of  chancery  should  be  conj 
very  plain  character,  where  the  injury  is  irr^ 
not  await  the  slow  progress  of  the  legal  redi 


Digitized  by  LjOOQIC 


564  WESTERN  DISTRICT,  1889. 

Opinion  of  the  CJourt. 

No  one  doubts  the  jurisdiction  of  a  court  of  equity  in  the  case 
of  a  nuisance  per  se,  such  as  a  bone-boiling  establishment,  a 
swine-yard,  or  pig-6ty,  or  other  similar  establishment.  So  with 
obstructions  to  public  highwayB.  But,  as  before  observed,  this 
mill-dam  is  not  a  nuisance  per  se.  Whether  it  is  a  nuisance  at 
all  depends  upon  the  testimony,  and  that  is  conflicting.  This 
is  especially  so  as  regards  the  matter  of  the  health  of  the  city. 
Two  physicians  of  repute,  who  reside  in  and  prac|ice  in  New  Cas- 
tle, testify  that  the  dam  has  not  increased  the  sickness  of  the  city, 
and  that  it  is  as  healthy  in  the  vicinity  of  the  dam  as  in  other 
parts  of  the  city.  The  city  has  been  slow  in  finding  out  that 
it  is  a  nuisance ;  and,  after  waiting  all  these  years,  it  cannot 
be  said  with  truth  that  there  is  any  such  urgency  as  demands 
the  severe  and  summary  remedy  by  injunction,  until  the  char- 
acter of  the  alleged  nuisance  has  been  passed  upon  by  a  jury. 
It  is  an  easy  and  short  way  for  the  city  to  get  rid  of  the  dam. 
It  involves  no  compensation  to  the  owner,  and  imposes  no 
burden  upon  it.  The  testimony  leaves  no  doubt  but  that  many 
of  the  citizens  of  New  Castle  are  anxious  to  have  the  dam  re- 
moved. One  of  them  testifies  that  it  would  benefit'his  property 
to  the  amount  of  $2,000.  Others  have  doubtless  testified  un- 
der the  bias  which  self-interest  creates. 

We  think  that,  under  all  the  circumstances  of  this  case,  the 
defendants  are  entitled  to  a  trial  by  jury  before  their  property 
shall  be  condemned  as  a  nuisance,  and  destroyed.  The  ciiy 
may,  if  it  sees  proper,  proceed  against  the  defendants  by  an 
indictment,  or  by  a  suit  at  conmion  law.  When  the  right  is 
thus  settled,  then,  and  not  till  then,  will  jurisdiction  attach  in 
equity.  Non  constat  that  the  defendants,  after  a  verdict,  should 
one  be  rendered  against  them,  will  subject  themselves  to  the 
expense  of  a  bill,  but  will  voluntarily  abate  the  nuisance.  If 
we  sustain  this  bill,  I  can  hardly  imagine  a  case  in  which  we 
could  deny  the  jurisdiction,  no  matter  how  disputed  the  facts 
may  be,  or  contradictory  the  testimony.  Heretofore  the  juris- 
diction of  equity  has  been  confined  to  nuisances  per  se,  or 
when  the  right  is  clear,  or  has  been  settled  by  the  verdict  of  a 
jury.     We  think  it  better  to  adhere  to  the  beaten  track. 

The  decree  is  reversed,  and  the  bill  dismissed,  at 
the  cost  of  the  appellees,  but  without  preju- 
dice to  their  right  to  proceed  by  indictment  or 
suit  at  common  law. 
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OSCAR  L.  PRINGLE  v.  M.  A.  PRINGL 

APPEAL  BY  PLAINTIFF  FROM  THE  COURT  C 
PLEAS  OF  CAMBRIA  COUNTY. 

Argued  October  17, 188d— Decided  January  6, 1 

An  executor,  who  has  received  no  part  of  the  assets  oi 
sustain  as  an  individual  an  action  at  law  in  the  Court  o: 
against  an  acting  co-executor,  who  has  received  all  the 
the  estate  with  a  debt  due  to  the  plaintiff  from  the  tests 

Before  Sterrbtt,  Green,  Clark,  William 
and  Mitchell,  JJ. 

No.  186  October  T«rm  1889,  Sup.  Gt ;  court  \ 
June  Term  1888,  C.  P. 

On  May  22,  1888,  Oscar  L.  Pringle  brouj 
against  Margaret  A.  Pringle,  "acting  executrix 
gle,  Jr.,  deceased,"  to  recover  the  sum  of  8500, 
claimed  to  have  been  loaned  by  the  plaintiff  1 
ant's  testator  on  June  16, 1882.  The  defendant 
assumpsit. 

At  the  trial  on  March  14, 1889,  testimony  was 
the  plaintiff's  claim,  when  it  was  made  to  apj 
Pringle,  Jr.,  had  died  in  the  fall  of  1883,  leavin 
August  11, 1883,  duly  admitted  to  probate  on  Oc 
that  letters  testamentary  were  issued  to  Marga: 
the  defendant,  and  Oscar  L.  Pringle  plaintiff,  i 
will  as  the  executors  thereof ;  that  the  plaintiff,  t 
in  the  proof  of  the  will  and  the  receipt  of  the  let 
tary,  had  never  had  in  his  hands  any  of  the  assetc 
but  said  assets  had  all  been  received  by  the  defe 
ret  A.  Pringle,  the  co-executrix. 

At  the  close  of  the  testimony,  the  court,  Joi 

charged  the  jury : 

The  defendant  requests  the  court  to  charge : 
1.  That  William  Pringle,  Jr.,  having  by  his 

testament  appointed  Oscar  L.  Pringle,  the  plaii 
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garet  A  Pringle,  executor  and  executrix,  and  letters  testamen- 
tary having  been  taken  out  by  them,  and  they  having  taken 
upon  themselves  a  settlement  of  the  estate,  Oscar  L.  Pringle 
cannot  recover  in  this  action  against  his  co-executrix,  for  a  debt 
alleged  to  have  been  due  to  him  from  William  Pringle,  Jr.,  in 
his  lifetime. 

Answer :  This  point  we  are  constrained  to  aflBrm,  and  it  dis- 
poses of  the  whole  case.  They  are  both  the  representatives  of 
the  same  estate ;  they  are  here,  both  of  them,  not  as  antago- 
nists of  the  estate  of  William  Pringle,  Jr.,  but  as  its  personal 
representatives,  and  they  cannot  divide  and  bring  suits  against 
each  other.  The  action  must  be  brought  against  the  execu- 
tors as  a  whole,  because  they  represent  a  single  interest;  and, 
if  the  plaintiff  entertained  the  idea  of  a  controversy  in  the 
Common  Pleas  with  the  estate  of  his  father,  he  should  have  re- 
nounced his  rights  to  represent  that  estate ;  or,  having  taken 
upon  himself  the  burden  of  its  administration,  he  should  have 
resigned  or  been  discharged  from  his  trust  before  commencing 
proceedings  antagonistic  to  that  estate.  It  would  result  in 
endless  confusion  if  two  parties,  who  were  sworn  to  take  care 
of  an  estate  as  executors,  were  allowed  to  litigate  the  estate 
with  each  other,  instead  of  defending  it  against  all  parties.  If 
Oscar  L.  Pringle,  the  plaintiff  here,  had  aught  that  rendered 
his  acceptance  of  the  trust  contrary  to  his  own  interest,  he  was 
under  no  obligations  to  accept  it;  but  here,  we  have  them  both 
accepting  the  duties  of  the  administration,  taking  the  oath  of 
office  to  administer  the  estate,  and  thus  putting  themselves  in 
a  position  where  they  cannot,  as  such,  in  a  Court  of  Common 
Pleas,  antagonize  that  estate.^ 

In  a  point  made  by  the  plaintiff  an  authority  is  quoted  which 
we  fully  indorse,  that  the  Common  Pleas  has  concurrent  juris- 
diction with  the  Orphans'  Court  on  a  question  of  debts  or  lia- 
bilities of  an  estate,  but  action  must  be  brought,  not  by  one 
branch  of  the  estate,  one  executor  of  the  estate,  against  his  co- 
executor.  Questions  of  that  kind  are  necessarily  settled  in  the 
Orphans'  Court,  which  is  a  court  expressly  for  the  disposition 
of  estates,  in  which  they  can  file  an  account,  and  where  this 
plaintiff  would  have  a  right  to  file  an  account,  in  which  he  could 
make  chaiges  in  his  own  favor;  and  the  case  could  be  settled 
in  that  court  by  an  auditor  appointed  for  that  purpose,  or  oth- 
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erwise.  That  would  be  a  competent  remedy ; 
mon  Pleas,  while  it  is  well  ruled  that  it  has  ji 
must  be  only  sub  modo,  that  is,  according  tc 
fined  by  the  Common  Pleas.  In  other  word 
must  be  against  the  estate,  including  the  ex< 
tate ;  and  that  would  be  impossible  in  this  cag 
bring  a  suit,  he  cannot  single  out  one  of  the 
estate  and  bring  it  against  that  one,  but  mus 
the  estate.  The  executors  are  only  interestc 
they  represent,  and  not  for  themselves.  This 
will  compel  us  to  take  it  from  the  jury  and  di 
the  defendant. 
We  are  asked  to  say,  on  the  part  of  the  plai 

1.  That  the  Common  Pleas  has  concurrent 
disputed  claims  against  the  estate,  with  the  0 

Answer:  We  assent  to  this  proposition  a 
The  Common  Pleas  may  entertain  actions  fo 
must  be  brought  against  the  estate,  not  by  oni 
estate  against  the  other.  They  have  general 
would  not  entertain  a  case  brought  in  the  foi 
one  has  been  brought.' 

The  jury  returned  a  verdict  in  favor  of  th 
motion  for  a  new  trial  having  been  discharge 
entered  on  the  verdict,  when  the  plaintiff  tool 
ing  as  error,  inter  alia  : 

2.  The  answer  to  the  defendant's  point.* 
8.  The  answer  to  the  plaintiff's  point.' 

Mr.  Q-eorge  M.  Beade  for  the  appellant. 

Counsel  cited :  Chalfont  v.  Johnston,  8  Y.  1 
5  Ohio  72;  Lowe  v.  Peskett,  16  C.  B.  600; 
W.  &  S.  208 ;  Bower's  App.,  2  Pa.  432 ;  Roy 
569;  Adlum's  Est.,  22  Pa.  614;  Carpenter's  . 

Mr.  A  V.  Barker  (with  him  Mr.  John  P. 
appellee. 

Counsel  cited :  Griffith  v.  Chew,  8  S.  &  R 
V.  Lord  Darcy,  1  Plowd.  184 ;  Bosanquet  v. 
597. 
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Opinion,  Mr.  Justice  Stbebett: 

As  a  general  rule,  it  cannot  be  doubted  that  in  an  action 
against  the  personal  representative  of  a  decedent,  to  establish 
a  debt  against  the  estate.  Courts  of  Common  Pleas  have  con- 
current jurisdiction  with  the  Orphans'  Court:  Swain  v.  Ett- 
ling,  32  Pa.  486 ;  Kimble  v.  Carothers,  81  Pa.  494.  Indeed, 
it  is  sometimes  necessary  that  creditors  should  have  their  un- 
secured claims  adjudicated  in  a  common  law  court,  for  the 
purpose  of  continuing  their  lien  against  real  estate  of  which 
their  debtors  died  seised.  Our  statute  provides  that  no  debts 
of  a  decedent,  except  they  be  secured  by  mortgage  or  judg- 
ment, shall  i*emaiii  a  lien  on  the  real  estate  of  such  decedent 
longer  than  five  years  after  his  decease,  unless  an  action  for  the 
recovery  thereof  be  commenced  and  duly  prosecuted  against 
his  heirs,  executors,  or  administrators  within  that  period,  etc. 
It  sometimes  happens,  that,  for  reasons  beyond  the  control  of 
personal  representatives,  the  estate  cannot  be  settled  within 
the  five  years,  and  thus  it  may  become  necessary  for  creditors 
to  preserve  the  lien  of  their  unsecured  claims. 

The  plaintiff  claims  to  be,  and  for  the  purposes  of  this  case 
it  must  be  assumed  that  he  is,  a  creditor  of  his  father's  estate. 
As  such  he  had  an  undoubted  right  to  have  his  claim  adjudi- 
cated by 'the  Court  of  Common  Pleas,  unless  there  is  sometiiing 
peculiar  in  his  status  or  relation  to  the  estate  that  excludes 
him  from  that  jurisdiction.  Prior  to  the  trial,  there  was  noth- 
ing on  the  record  to  indicate  that  his  relation  to  the  estate  was 
any  other  than  that  of  an  ordinary  creditor  endeavoring  to 
have  his  claim  adjudicated.  On  the  trial,  however,  it  was 
shown  that  he  was  one  of  the  executors  of  his  father's  will,  and 
united  with  his  co-executrix  in  proving  it,  and  taking  out  let- 
ters testamentary ;  but  it  did  not  appear  that  he  took  an  active 
part  in  the  administration  of  the  estate,  or  that  he  received  any 
of  the  assets.  On  the  contrary,  it  was  shown  that  his  step- 
mother, co-executrix,  assumed  to  be  and  really  was  acting 
executrix,  and,  as  such,  received  all  the  assets,  and,  with  the 
exception  of  a  few  unimportant  acts,  administered  the  entire 
personal  estate,  and  filed  what  purports  to  be  a  separate  ac- 
count, which  was  confirmed  by  the  court.  That  account  is 
entitled :  "  First  and  final  account  of  Mrs.  M.  A.  Pringle,  act- 
ing executrix  of  William  Pringle,  Jr.,  late  of  Portage  township. 
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deceased."    In  it  she  charges  herself  "  with  the  real  and  per-, 

sonal  estate  bequeathed  to  her  bj  the  will  of  said  decedent, 

(no  appi-aisement  of  the  same  being  made.)  " 

credit  for  payment  of  certain  bequests,  debts, 

administration,  aggregating  $1,898.28 ;  but,  of 

hibiting  any  balance,  generally,  or  to  herse 

legatee. 

Two  points  for  charge  were  submitted  by  defer 
the  Common  Pleas  has  concurrent  jurisdiction 
claims  against  the  estate,  with  the  Orpham 
"  (2)  that  the  rules  of  court  provide  expressly 
to  a  suit  shall  be  taken  to  be  in  the  way  the 
docket,  unless  denied  by  proper  objection,  befor 

The  second  was  substantially,  and,  as  we  thh 
refused.  The  rule  of  court  was  evidently  in 
such  cases  as  the  one  before  us.  The  first  poi 
but  the  jury  was  instructed,  in  the  same  conne( 
were  no  facts  for  them  to  pass  upon,  and  ther 
was  directed  for  defendant. 

According  to  the  rigid  rules  of  the  comm 
struction  might  be  sustained;  but,  under  the 
tions  now  existing  in  this  and  other  states  of  1 
the  effect  of  acceptance  of  the  office  of  execi 
debtor  or  creditor  of  the  testator,  those  rules 
siderably  modified.  At  common  law,  the  aj 
debtor  as  executor  operated,  not  merely  as  an 
of  the  legal  remedy  for  the  collection  of  the  debt 
lute  discharge  of  the  debt  itself,  except  in  cas( 
of  assets  to  satisfy  the  claims  of  creditors :  2  \ 
tors,  1125.  But,  as  was  said  in  Griffith  v.  CI 
31 :  "  This  doctrine  of  extinguishment  has  bec< 
consequence  of  the  application  of  the  principl 
equity,  unless  it  appears  the  testator,  by  nam 
his  executor,  gives  him  not  only  the  office  o 
some  beneficial  interest.  He  is  considered  as 
ing  a  resulting  trusteeship  for  those  entitled  ( 
ary  legatees  or  next  of  kin.  At  no  one  time 
was  it  an  extinguishment  of  the  debt,  for  th 
always  been  held  as  a  trustee :  Wilson  v.  Wilsc 
and  an  action  for  money  had  and  received  will 
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in  his  personal  character  to  recover  the  distributive  share. 
The  executor  takes  nothing  but  what  is  given  him  by  the  will, 
and  this,  even  before  the  act  of  7th  April,  1807,  which  ex- 
pressly enacts  that  in  a  will,  not  disposing  of  personal  estate, 
the  executor  shall  distribute  the  residue  among  the  next  of 
kin."  The  decisions  in  Massachusetts  and  New  Jersey  are  to 
the  same  effect:  Winship  v.  Bass,  12  Mass.  199;  Wood  v. 
Tallman,  1  N.  J.  Law  163.  Our  act  of  February  24,  1884, 
§  6,  P.  L.  73,  following  the  decision  in  Griffith  v.  Chew,  supra, 
declares  that  "  the  appointment  of  any  person  to  be  an  execu- 
tor shall  in  no  case  be  deemed  a  release  or  extinguishment  of 
any  debt  or  demand  which  the  testator  may  have  had  against 
him,"  etc. 

Again ;  the  creditor  of  a  testator,  accepting  an  appointment 
as  executor,  enjoyed  at  common  law  the  privilege  of  retaining, 
for  his  own  debt,  a  sufficient  sum  out  of  the  assets,  in  priority 
to  all  other  creditors  of  equal  degree.  That  privilege,  how- 
ever, was  not  an  extinguishment  of  the  executor's  claim,  un- 
less he  had  sufficient  assets  in  his  hands  applicable  to  debts  of 
same  degree  as  his  own.  If  he  had  such  assets,  that  fact,  in 
connection  with  his  privilege  of  applying  the  assets  to  his  own 
debt,  operated  as  a  satisfaction  or  extinguishment  thereof,  be- 
cause he  was  within  the  rule  that  the  person  who  is  to  receive 
the  money  is  the  person  who  ought  to  pay  it ;  but  if  he  had  no 
assets,  the  rule  did  not  apply.  The  debt,  in  other  words,  was 
not  extinguished,  except  upon  the  assumption  that  the  execu- 
tor had  assets  which  he  could  retain  to  pay  himself :  2  Wms. 
on  Executors,  1130. 

Under  our  system  of  distribution,  priority  over  other  credit- 
ors, of  same  grade  or  class,  is  prohibited,  and  hence  the  privi- 
lege of  retaining  gives  the  executor  no  special  advantage  over 
other  creditors.  If  the  assets  are  sufficient  to  pay  creditors  in 
full,  the  executor,  in  possession  of  such  assets,  may  apply  the 
same  to  his  own  debt,  subject  to  the  right  of  legatees  and  dis- 
tributees to  contest  the  validity  of  his  claim,  etc.  In  the  case 
before  us,  the  evidence  shows  that  plaintiff  never  had  in  his 
possession  any  assets  applicable  to  the  payment  of  his  claim. 
If  his  claim  is  valid,  (and  the  evidence  tends  to  prove  that  it 
is,)  he  is  still  a  creditor  of  his  father's  estate,  and,  in  some  form, 
should  be  permitted  to  assert  his  claim.     The  naked  objection 
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that  he  is  one  of  the  executors,  but  without 
technical,  and  ought  not  to  prevent  him  from 
adjudicated  in  a  court  of  otherwise  competent 
less  it  cannot  be  avoided.  The  suit  is  broi 
name,  as  an  individual  creditor,  against  an  2 
who  in  the  statement  she  filed  in  the  Orpha 
she  is  in  possession  of  the  assets,  except  so  i 
the  same  to  payment  of  the  debts,  etc.,  specii 
ment.  As  a  personal  representative  of  the  tea 
competent  to  act  and  make  such  defence  as  m 
If  plaintiffs  claim  might  be  asserted  in  e< 
not  be  sustained  at  law,  under  our  peculiar  s; 
tering  equitable  principles  in  common-law  fori 
In  Chalfont  v.  Johnston,  3  Y.  16,  it  was  sti 
that  such  an  action  could  be  maintained.  I; 
peai*ed  that  Johnston,  the  obligor  in  a  bond,  a] 
utor  who  afterward  became  one  of  the  execute 
Mary  Goodwin.  One  of  her  executors,  Frar 
signed  the  bond  to  Chalfont,  plaintiff  in  the  si 
It  was  contended  that  it  was  the  obligee's  f( 
one  of  her  executors  the  same  person  who  was 
executor  of  the  obligor,  but  the  court  said:  " 
nicety  was  intended  to  be  insisted  on,  it  si 
pleaded  in  abatement,  like  the  case  of  part  ( 
Rice  V.  Shute,  2  W.  Bl.  696;  Abbot  v.  Smit 
Rice  V.  Shute,  5  Burr.  2613;  Mitchell  v.  Tai 
651.  Perhaps  it  would  be  difficult,  if  not 
have  given  the  plaintiff  a  better  writ.  Caleb  < 
compellable  to  join  in  the  assignment,  nor  co 
ably  expected  to  join  in  a  suit  against  himself 
cumstances,  a  bill  would  certainly  be  suppo; 
against  the  now  defendant.  Courts  in  thi{ 
rules  of  equity,  which  form  a  part  of  our  L 
Pratt,  5  Ohio  72,  where  a  creditor  was  appoini 
of  his  debtor,  with  another  person,  but  receive 
he  could  retain  for  the  payment  of  his  debt, 
held  that  his  administrator  could  maintain 
the  surviving  administrator,  on  the  ground  t 
testate  received  no  assets,  and  therefore  it  coul 
that  the  debt  was  paid  or  extinguished.    In 
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16  C.  B.  500,  a  testator  appointed,  as  one  of  his  executors,  a 
creditor  who  was  the  payee  and  holder  of  his  note.  The  ex- 
ecutor indorsed  the  note  to  a  third  party,  who  brought  suit 
thereon  against  the  executors  of  the  testator,  maker  of  the  note. 
It  appearing  that  the  note  had  not  been  satisfied  out  of  the  as- 
sets of  the  deceased  loaker,  the  plaintiff  was  permitted  to  re- 
cover. 

If  the  plaintiff  in  this  case  had  received  the  assets,  and 
filed  an  account  in  which  he  took  credit  for  the  amount  of  his 
claim,  that  credit  item  might  have  been  excepted  to  by  his  co- 
executrix,  who  is  also  residuary  devisee,  etc.  In  that  event 
she  would  have  occupied  a  position  similar  to  the  one  she  now 
occupies  as  defendant  in  this  suit.  The  case  was  ruled  out  of 
court  on  a  bare  technicality,  that  could  not  have  affected  the 
merits  of  the  claim.  If  the  rule  of  court  above  referred  to  had 
been  enforced,  no  ground  for  that  technicality  would  have  ex- 
isted on  the  record.  But,  aside  from  that,  the  action  should 
have  been  sustained,  and  the  case  submitted  to  the  jury  on  its 
merits. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 


T.  W.  PHILLIPS  ET  AL.  v.  JOHN  COAST  ET  AL. 

APPEAL  BY  PLAINTIFFS  FROM  THE  COURT  OF  COMMON 
PLEAS  OF  BUTLER  COUNTY. 

Argaed  October  21, 18S9— Decided  Jannary  6,  1890. 
[To  be  reported.] 

1.  If  a  person,  while  in  possession  of  oil  land,  believing  he  has  a  valid 
title  thereto,  in  good  faith  drill  an  oil  well  thereon,  he  has  the  right, 
if  the  land  be  afterwards  recovered  from  him  in  ejectment,  to  retain 
out  of  the  proceeds  of  the  oil  produced  during  his  occupancy  a  sum 
sufficient  to  reimburse  him  for  the  cost  of  drilling  the  well. 

2.  In  such  case,  if,  pending  the  action  of  ejectment  brought,  the  court 
issue  a  writ  of  estrepement  and  appoint  a  receiver  under  the  act  of 
June  5,  1883,  P.  L.  79,  the  defendant  is  entitled  to  compensation  for  the 
cost  of  putting  down  the  well,  out  of  a  fund  in  the  receiver's  hands 
arising  from  the  sale  of  the  oil  therefrom  produced. 
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3.  A  general  notice  to  an  occapant  under  color  of  title 
possession  belongs  to  another,  does  not  as  matter 
subsequent  possession  mala  fide,  even  though  he  f] 
claimant  for  the  facts  upon  which  his  claim  rests,  if 
not  disclose  facts  inconsistent  with  a  reasonable  bell 

Before  Sterbett,  Green,  Williams,  I 
Mitchell,  JJ. 

Nos.  117,  118  October  Term  1889,  Sup.  C 
No.  1  March  Term  1889,  Feigned  Issue  D., 
tember  Term  1888,  C.  P. 

On  July  2,  1888,  at  No.  26  September  Te 
court  below,  Thomas  W.  Phillips  and  David  ( 
ejectment  against  John  Coast  and  others,  to  re 
of  a  certain  tract  of  oil  land.  The  plaintiffi- 
signees  of  an  oil  lease  from  Andrew  Blakely 
6,  1884,  and  duly  recorded,  for  about  ten  acr< 
end  of  his  farm,  the  leased  premises  being  the: 
bounded  upon  the  west  by  Glade  Run.  The 
lessees  of  another  portion  of  said  farm,  their  1 
February  9, 1887,  and  calling  for  Glade  Rur 
boundary.     Issue. 

At  the  time  the  action  of  ejectment  was  broi 
ants  had  commenced  the  drilling  of  two  wells  u 
territory,  known  as  No.  6  and  No.  7  respective 
been  obtained  in  these  wells,  the  plaintiffs,  o 
filed  a  bond  with  approved  sureties  and  obi 
estrepement  to  restrain  the  defendants  from  fi 
oil  upon  the  land  embraced  in  the  action;  i 
1888,  on  application  of  the  plaintiffs,  the  cour 
ceiver  to  take  charge  of  said  wells  and  the  oil 
from,  keeping  separate  accounts  respecting  i 
receiver  then  took  charge  of  the  wells,  operate 
oil  in  accordance  with  the  orders  of  the  cou 
expenses  of  operation  out  of  the  proceeds. 

On  the  trial  of  the  ejectment,  November  1' 
ter  of  dispute  was  as  to  the  location  of  Glade 
of  the  plaintiffs'  lease.  The  plaintiffs  claimed 
of  the  stream  at  that  time  was  west  of  the  sit^ 
and  No.  7  wells,  and  that  all  the  land  in  di 
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east  side  of  it  and  was  embraced  in  their  lease.  The  defend- 
ants claimed  that  the  main  channel  was  east  of  the  sites  of 
both  wells  and  that  the  land  in  controversy  was  not  a  part  of 
the  plaintifEs'  leasehold,  but  was  covered  by  the  lease  of  the 
defendants.  The  jury  rendered  a  verdict  fifing  the  location 
of  Glade  Run,  on  February  6, 1884,  upon  a  line  running  be- 
tween the  two  wells,  and  found  for  the  plaintiffs  as  to  all  the 
land  east  of  said  line,  and  for  the  defendants  as  to  the  land 
west  thereof.  The  part  of  the  disputed  land  thus  recovered  by 
the  plaintiffs  included  well  No.  7.  Judgment  was  entered 
upon  the  verdict. 

On  December  4, 1888,  the  receiver  settled  his  account  of 
well  No.  7,  which  the  court  approved,  ordering  him  to  pay  to 
the  plaintiffs  the  balance  in  his  hands  except  $2,500,  which 
sum  he  was  directed  to  retain  until  further  order.  On  Decem- 
ber 13, 1888,  the  plaintiffs  petitioned  the  court  for  an  oi*der 
requiring  the  receiver  to  pay  to  them  the  $2,500,  retained  in 
the  receiver's  hands.  No  answer  to  this  petition  was  filed  by 
the  defendants,  but,  on  the  day  of  its  presentation,  the  court, 
at  the  request  of  counsel,  directed  that  an  issue  be  made  up  to 
try  whether  the  defendants  were  entitled,  by  reason  of  perma- 
nent improvements  or  betterments  made  by  them  on  the  land 
recovered  from  them  by  the  plaintiffs,  to  receive  all  or  any 
part  of  the  $2,500  in  the  hands  of  the  receiver,  the  jury  to  de- 
termine how  much  of  said  fund,  if  any,  the  plaintiffs  were 
entitled  to,  and  how  much,  if  any,  the  defendants  were  entitled 
to  receive.  An  issue  was  accordingly  framed  and  entered  to 
No.  1  March  Term  1889,  feigned  issue  docket  The  plaintiffs 
thereupon  filed  a  declaration  as  in  trespass  for  mesne  profits, 
and  the  defendants  pleaded  specially,  claiming  that  they  were 
entitled  to  the  cost  of  drilling  well  No.  7,  and  expenses  incident 
to  producing  the  oil  therefrom,  amounting  to  $2,263.60. 

At  the  trial  of  the  issue,  on  January  15,  1889,  the  defend- 
ants assumed  the  burden  of  proof  and  presented  evidence  tend- 
ing to  show  that  they  had  expended  the  sum  of  $2,263.60  for 
the  rig,  machinery  and  fixtures  connected  with  well  No.  7,  and 
the  cost  of  drilling  the  same  ;  that  this  expenditure  was  made 
in  good  faith,  and  in  the  belief  that  the  well  was  on  land  to 
which  the  defendants  were  entitled  under  their  lease ;  that  the 
appearances  upon  the  ground  were,  at  the  time,  such  as  to  in- 
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dicate  that  Glade  Run  was  to  the  east  of  the  wel 
F.  Coast,  who  on  behalf  of  himself  and  the  oth 
negotiated  the  lease  under  which  the  defendant 
was  informed  by  Blakely,  the  lessor,  that  the  j 
extended  only  to  the  eastern  channel.  The  plai 
testimony  tending  to  show  that  the  appearan 
ground  in  June,  1888,  indicated  that  Glade  R 
west  channel ;  that  before  the  defendants  had  c 
on  the  ground  in  preparation  for  drilling  well 
Phipps,  an  agent  of  the  plain  tiJBEs,  notified  W. 
the  land  upon  which  he  was  about  to  operate  w 
plaintiffs'  lease,  and  warned  him  that  if  he  ope 
would  do  so  at  his  peril,  this  notice  applying  tc 
well  as  to  No.  7.  W.  F.  Coast  testified  in  rebutt 
of  the  defendants,  that  the  notice  he  received 
was  not  given  until  after  both  rigs  were  compl 
the  rig  at  No.  7  cost  $380 ;  that  after  receiving 
witness  did  not  inquire  of  Phillips  respecting  the 
which  his  claim  was  based,  but  inquired  of  Blake 
understood  the  boundaries  of  the  Coast  lease  to  1 
they  were  understood  to  be  by  the  witness. 

At  the  conclusion  of  the  testimony  the  coui-t, 
J.,  charged  the  jury  in  part  as  follows : 

The  presumption  is,  gentlemen,  that  this  mor 
Phillips  and  Osborne,  the  landholders.  That  hai 
They  had  a  right  and  have  a  right  to  the  proceed 
unless  there  be  some  reason  shown  by  the  defendj 
they,  the  defendants,  should  receive  a  part  of  it. 
the  burden  of  proof  upon  the  defendants  to  d 
case,  and  it  is  really  treated  here  and  has  been  tr 
they  were  in  point  of  fact,  the  plaintiffs. 

Where  an  individual  goes  upon  the  land  of 
makes  improvements — even  valuable  ones,  or  wl 
valuable  or  not  valuable — ^he  has  no  right  to  rec 
pensation  for  the  improvements  he  makes,  unl 
them  under  an  honest  belief  that  he  is  the  ownei 
makes  them  with  the  consent  of  the  owner.  T] 
tence  of  consent  here.  There  is  no  dispute  but  tl 
was  put  down  by  the  defendants,  Coast  Brothers 
no  dispute  here  but  that  it  was  a  valuable  iraprox 
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If  the  defendants  are  entitled  to  receive  any  of  the  money 
that  is  now  in  court  for  that  improvement,  then  they  are  en- 
titled to  receive  so  much  of  it  as  they  expended,  if  it  was  worth 
that  much.  If  the  property  was  increased  in  value  to  that 
amount — ^and  about  that  there  is  really  no  dispute  that  it  was, 
— that  is,  that  it  produced  a  considerable  amount  of  oil  here  and 
really  was  valuable  and  is  valuable  to  the  property ;  so  that 
that,  gentlemen,  eliminates  out  of  this  case  every  inquiry  that 
you  have  to  make  except  one,  and  that  is,  the  good  faith — ^if 
you  please  to  call  it  that  now— of  these  defendants  in  putting 
down  that  well. 

Unless  the  jury  are  convinced  from  the  evidence  that  the  de- 
fendants had  an  honest  conviction  that  this  property  was  theirs 
and  had  good  reason  to  believe  it,  then  they  would  not  be  en- 
titled to  anything  in  this  case.  Then  you  come  right  to  the 
question  to  be  determined. 

When  you  come  to  that,  there  are  two  features  of  it,  as  it  is 
presented,  at  which  you  have  to  look.  One  is,  as  to  the  facts 
as  they  appeared  upon  the  ground  at  the  time  when  the  de- 
fendants went  into  possession  of  this  property  to  put  this  well 
down,  and  to  that  particular  subject  the  larger  part  of  the  evi- 
dence that  has  been  introduced  was  directed.  The  defendants 
undertake  to  prove  too  by  witnesses,  that  from  what  was  seen 
there  upon  the  ground  in  June,  1888,  when  this  well  was  com- 
menced. Glade  Run  seemed  to  be  to  the  east  of  that  well,  and 
that  therefore  the  property  belonged  to  the  Coasts  under  their 
lease  from  Blakely.  The  plaintiffs  have  introduced  several 
witnesses  whose  testimony  is  as  to  the  same  state  of  facts, 
tending  as  they  claim  to  show  that  at  that  time  Glade  Run  ap- 
peared to  be  west  of  that  point,  and  therefore  that  place  was 
upon  the  land  of  Phillips  and  Osborne.  Now,  how  was  that 
in  fact?  If  it  be  true  that  an  individual  going  upon  ttiat  pro- 
perty at  that  time  with  the  information  that  Coasts  had  up  to 
that  time,  and  looking  at  it,  seeing  it  just  as  it  was,  would  de- 
termine that  Glade  Run  was  west  of  that  Run  and  not  east  of 
it,  then  there  would  be  no  good  reason  why  the  defendants 
should  assume  that  they  owned  that  property ;  no  good  reason 
why  they  should  undertake  to  put  that  well  down.  And  if 
ycm  find  the  facts  to  be,  then,  that  from  the  appearances  on  the 
ground  as  they  then  appeared,  a  man  reasonably  ought  not  to 


Digitized  by  LjOOQIC 


PHILLIPS  V.  COAST.  577 

Charge  of  Court  below. 

conclude  that  Glade  Run  was  east  of  it,  and  east  of  it  at  the 
time  the  Phillips  lease  was  taken  in  1884,  then  you  may  come 
to  the  conclusion  at  once  that  the  defendants  are  not  entitled 
to  anything  here ;  that  it  was  a  mere  wanton  trespass,  without 
any  reasonable  grounds  to  suppose  they  had  a  right  upon  it,  and 
you  may  find  the  verdict  for  the  plaintiffs  for  the  entii-e  sum. 

If  you  conclude,  gentlemen,  from  the  facts  as  they  i 
upon  the  ground  and  from  the  evidence,  so  far  as  Mr 
was  concerned,  and  what  Mr.  Blakely  had  shown  him 
ever  that  may  have  been,  that  reasonably  a  man  might  cc 
that  Glade  Run  was  east  of  the  place  where  that  well  \ 
down,  and  that  therefore  it  was  on  his  lease,  then  yo 
another  inquiry. 

The  plaintiffs  here  gave  the  defendant  notice,  there  is  no 
dispute  about  that,  not  to  enter  upon  the  property  and  not  to 
put  that  well  down, — ^that  same  notice  including  No.  6,  about 
which  there  is  no  controversy  now.  But  if,  in  point  of  fact, 
it  did  appear  and  a  man  could  reasonably  conclude  from  the 
ground  that  Glade  Run  was  east  of  this  well  No.  7,  then  when 
the  defendants  received  that  notice  that  put  them  upon  inquiry. 
Then  it  became  their  duty  not  only  to  look  at  the  gi'ound,  but 
it  became  their  duty  to  inquire  of  these  plaintiffs  what  the 
facts  were  upon  which  they  claimed  to  own  that  property. 

Now,  some  of  the  witnesses  in  this  case  have  fixed  dates 
which  would  put  this  notice  before  anything  was  done  upon 
the  ground  there,  and  some  of  them  have  fixed  dates  or  stated 
times  which  would  put  it  after  part  of  the  work  was  done  upon 
the  ground  there.  It  will  be  for  you  to  determine,  if  you 
reach  this  question  at  all,  which  of  these  states  of  fact  is  cor- 
rect. If  it  be  true  that  that  notice  was  given  before  any  work 
was  done,  then  the  defendants  were  put  upon  their  full  inquiry, 
no  matter  what  they  saw  upon  the  ground,  as  to  the  place 
where  Glade  Run  was  in  1884.  But  if  the  jury  conclude  that 
that  notice  was  given  after  this  improvement  was  commenced, 
but  before  it  was  finished,  and  further  conclude  as  I  have 
already  stated,  that  the  defendants  could  reasonably  consider 
that  Glade  Run  was  east  of  that  point,  then  you  may  find  for 
the  defendants  so  much  as  they  had  expended  up  to  the  time 
that  that  notice  was  actually  given  to  them,  and  may  find  that 
they  are  not  entitled  to  any  more.  If  you  come  to  the  conclu- 
Vol.  cxxx — 87 
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sion  that  that  notice,  if  followed  up  with  proper  inquiry,  would 
have  informed  them  where  Glade  Run  was  in  1884,  on  Novem- 
ber 6th,  when  they  received  that  notice,  then  it  was  incumbent 
on  them  not  merely  to  go  to  Mr.  Blakely  and  inquire  of  him 
where  he  had  leased  to  them — that,  if  you  believe  Mr.  Coast, 
he  knew  already — ^but  it  was  incumbent  on  them  to  inquire  of 
the  plaintiffs  what  the  facts  were  upon  which  they  based  their 
claim,  and  that  would  be  more  emphatically  true  after  the  suit 
was  brought.  This  action  in  ejectment  was  commenced  on 
July  2,  1888.  Some  of  these  improvements,  the  engine,  tanks 
and  some  other  matters,  as  Mr.  Coast  testified,  were  put  up 
after  that  suit  was  commenced,  after  the  2d  day  of  July — 
indeed  after  the  6th. 

Now  on  receiving  that  notice,  then,  if  they  had  inquired, 
what  would  they  have  learned,  had  they  gone  to  the  plaintiffs, 
Mr.  Phillips  and  Osborne,  or  either  of  them,  or  both  of  them  ? 
Would  they  have  learned  any  state  of  facts  which  would  have 
informed  them  where  Glade  Run  in  fact  was  in  1884,  that  is, 
to  the  west  of  this  well  ?  .  .  .  . 

The  Coasts  having  received  the  notice  that  this  property  was 
the  property  of  the  plaintiffs,  that  they  claimed  it,  then  it  was 
their  duty  to  inquire ;  and  they  must  now  in  the  trial  of  this 
case  be  considered  in  precisely  the  same  position  they  would 
have  been  in  if  they  had  learned  all  the  facts  which  that  in- 
quiry would  have  revealed  to  them.  If  the  jury  come  to  the 
conclusion  that  a  proper  inquiry  would  not  have  revealed  such 
a  state  of  facts  as  would  have  convinced  a  reasonable  man  that 
this  was  the  property  of  Phillips  and  Osborne,  then  his  good 
faith  \vould  seem  to  be  made  out.  Of  course  I  am  assuming 
now  that  you  have  passed  the  first  question  as  to  what  appeared 
upon  the  ground,  in  favor  of  the  defendants.  But  if  the  in- 
quiiy  would  have  revealed  such  a  state  of  facts  to  the  defend- 
ants as  would  have  convinced  them  reasonably,  or  convinced 
reasonable  men,  that  Glade  Run  on  November  6,  1884,  was 
not  east  of  that  point,  then  they  must  be  held  from  the  time 
they  got  that  notice  to  have  had  all  that  information,  and  if, 
with  that  information  they  would  not  have  been,  in  good  fiiith, 
claimants  of  that  ground,  then  they  would  not  be  entitled  to 
receive  anj'thing  for  the  improvements  they  have  made  as  they 
claim  them  in  this  case. 
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This,  gentlemen,  I  think,  gives  you  substantially  the  merits 
of  the  case,  these  two  inquiries  : 

1.  What  did  the  ground  show  as  to  where  Glade  Run  was 
in  1884  ?  2.  What  could  they  have  learned  by  inquiry  after 
they  got  the  notice,  as  to  where  Glade  Run  was  at  that  time  ? 

And  if  you  conclude  from  all  the  evidence  in  this  case,  that 
having  seen  these  facts  and  made  the  inquiry,  and  got  the  in- 
formation which  they  could  have  got  by  inquiring,  that  they 
were  in  good  faith  still  claiming  and  believing,  and  with  all 
these  facts  had  a  right  to  believe  that  they  owned  that  property, 
then  they  may  be  said  to  have  gone  on  in  good  faith  and  put 
down  their  well.  But  if  you  find  to  the  contrary,  that  they 
could  not  reasonably  believe,  with  the  knowledge  of  these  facts 
that  they  were  the  owners  of  the  property  and  had  a  right  to 
it,  then  they  would  not  be  entitled  to  recover  anything  in  this 
case,  unless  you  come  to  the  conclusion  that  the  notice  was  not 
given  until  after  they  had  expended  some  money  on  these  im- 
provements, and  that  these  first  improvements  were  made  in 
good  faith  and  the  latter  were  not  made  in  good  faith ;  and  if 
you  come  to  this  conclusion  then  give  them  so  much  as  the  im- 
provement they  had  expended  in  good  faith  was  at  the  time 
worth 

The  plaintiffs  request  the  court  to  charge  you : 

1.  If  the  jury  find  that  the  defendants  stated  to  the  plaint- 
iffs' agent  that  they  would  not  enter  on  the  premises  out  of 
which  the  mesne  profits  arose  until  they  had  seen  plaintiffs,  or 
T.  W.  Phillips,  or  one  of  them,  about  making  some  satisfactory 
arrangement ;  and,  that  taking  advantage  of  the  plaintiffs  be- 
ing thus  thrown  off  their  guard,  the  defendants  engaged  an 
unusual  force  of  laborers  and  entered  upon  the  premises,  and 
began  the  making  of  the  improvements,  the  value  of  which  they 
seek  in  this  action  to  offset  against  plaintiffs'  claim  for  mesne 
profits,  and,  anticipating  an  attempt  of  plaintiffs  to  forcibly 
eject  them,  and  being  prepared  to  maintain  their  possession  so 
gained  with  force,  the  defendants  are  not  entitled  to  the  pro- 
tection of  the  equitable  rule  allowing  a  bona  fide  possessor  or 
tenant  under  color  of  title  to  offset  the  value  of  his  improve- 
ments against  the  plaintiffs'  claim  for  mesne  profits ;  and  the 
verdict  of  the  jury  should  be  for  the  plaintiffs  for  the  whole 
amount  of  the  mesne  profits,  without  any  deduction  for  im- 
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provements  or  money  expended  on  the  premises  by  the  defend- 
ants.** 

2.  If  the  jury  find  that  the  defendants  entered  upon  plaint- 
iffs' land  after  notice  of  plaintiffs'  claim  to  the  same,  and  made 
the  improvements  thereon,  the  value  of  which  they  are  now 
seeking  to  offset  against  plaintiffs,  the  defendants  are  not  en- 
titled to  such  offset  and  the  verdict  of  the  jury  should  be  for 
the  amount  of  the  mesne  profits.* 

8.  If  the  jury  find  that  prior  to  the  entry  of  defendants  on 
plaintiffs'  land  they  knew  from  any  source  that  there  was  a  dis- 
pute, or  a  question  about  their  right  to  the  premises  entered 
upon,  and  yet  entered  and  made  the  improvements,  the  value 
of  which  they  now  seek  to  offset  in  this  action,  the  defendants 
are  not  entitled  to  offset  the  value  of  the  improvements  made.^ 

4.  If  the  jury  fincj  that  prior  to  the  entry  of  defendants  upon 
plaintiffs'  land  they  had  a  special  notice  of  plaintiffs'  claim  to 
the  same,  by  plaintiffs'  agent  or  agents,  and  yet  entered  upon 
the  same  and  made  the  improvements,  the  value  of  which  they 
now  seek  to  offset  in  this  action,  such  entry  was  at  the  risk 
and  peril  of  defendants,  and  they  do  not  come  within  the  rule 
allowing  bona  fide,  innocent  holders  or  tenants,  to  offset  the 
value  of  their  improvements ;  and  this  is  the  law  although  the 
jury  may  be  satisfied  that  at  the  time  of  such  entry  the  defend- 
ants believed  they  were  the  owners  of  the  land  so  entered ;  and 
the  verdict  of  the  jury  should  be  for  the  plaintiffs  without  any 
deduction  for  such  improvements  or  money  expended  on  said 
land  by  defendants.* 

5.  Withdrawn. 

6.  If  the  jury  find  that  any  part  of  the  improvements  now 
sought  to  be  offset  were  made  after  the  plaintiffs  brought  their 
action  of  ejectment  for  the  land,  and  service  was  either  made 
or  accepted  for  defendants,  for  such  improvements  so  made 
after  the  ejectment  and  service  the  defendants  are  not  entitled 
to  offset.* 

Answer :  Each  of  these  points  submitted  by  plaintiffs'  coun- 
sel substantially  asks  the  court  to  instruct  you  that  if  you  find 
the  facts  to  be  as  stated  in  the  several  points,  then  the  defend- 
ants are  not  entitled  to  anything  for  the  value  of  the  improve- 
ments which  they  made  on  the  property.  I  cannot  so  instruct 
you.     The  question  of  the  good  faith  on  the  defendants'  part 
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is  a  question  for  the  jury  under  the  facts  in  this  case.  All  the 
facts  are  submitted  for  your  determination.  You  will  find 
what  the  facts  were,  and  apply  them  to  the  question  whether 
the  defendants  are  entitled  to  anything,  and  if  anything,  then 
how  much,  under  the  instructions  already  given  you. 

The  jury  rendered  a  verdict  for  the  plaintiJBEs  for 
and  for  the  defendants  for  $2,268.60. 

On  April  13, 1889,  the  court  entered  upon  the  recc 
25  September  Term  1888,  a  decree  reciting  the  feig 
and  the  verdict  rendered  thereon,  and,  stating  furthe 
court  saw  no  sufficient  reason  why  it  should  disregarc 
diet,  ordered  that  the  receiver  pay  out  of  the  fund  in 
the  sum  of  $236.40  to  the  plaintiffs,  and  the  sum  of 
to  the  defendants.  Thereupon  the  plaintiffs  took 
peals. 

In  the  appeal  at  No.  117,  the  plaintiffs  assigned  for  error : 

1-6.  The  answers  to  plaintiffs'  points  upon  the  trial  of  the 
issue.^  *^  * 

In  the  appeal  at  No.  118,  the  plaintiJBEs  specified  that  the 
court  en'cd : 

1.  In  decreeing  that  the  sum  of  $2,268.60  be  paid  to  the 
defendants. 

2.  In  not  decreeing  that  the  whole  fund  in  the  receiver's 
hands  be  paid  to  the  plaintiJBEs. 

Mr,  D.  B.  Kurtz^  Mr,  S.  W,  Dana  and  Mr.  Clarence  Walker 
(with  them  Mr.  L.  T.  Kurtz  and  Mr.  S.  D.  Lorig)^  for  the  ap- 
pellants. 

1.  All  that  a  defendant  in  ejectment  can  claim,  i|i  the  way  of 
compensation  for  improvements  made  during  his  occupancy 
of  land  recovered  from  him,  is  to  mitigate  the  damages  by  off- 
settin:^  the  value  of  the  improvements  made  in  good  faith,  to 
the  extent  of  the  rents  and  profits  claimed  by  the  rightful 
owner:  Sedgwick  on  Dam.,  5th  ed.,  131-136;  Green  v.  Bid- 
die,  8  Wheat.  1.  If  he  has  received  no  rents  and  profits,  and 
no  claim  for  damages  is  made  by  the  rightful  owner,  there  can 
be  no  recoupment.  In  the  present  case,  there  is  no  recoup- 
ment nor  anything  analogous  thereto.  The  defendants  are 
attempting  to  actively  maintain  and  establish  a  claim  to  a  fund 
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in  court,  which  is  the  product  of  oil  taken  out  of  the  land  af- 
ter the  issue  of  a  writ  of  estrepement  against  them.  This  oil 
is  not  rents  or  profits ;  it  is  a  part  of  the  land  itself,  and  for 
the  purposes  of  the  present  case  is  the  whole  of  it,  as  neither 
party  claimed  anything  but  the  oil.  The  taking  of  this  oil 
from  the  land  is  waste :  Dunlap  v.  Riddell,  7  W.  N.  466.  It 
is  the  same  oil  the  defendants  were  restrained  and  prevented 
from  getting,  and  the  same  the  ejectment  was  brought  for. 
The  writ  of  habere  facias  would  have  delivered  it  to  the  plaint- 
ijBEs,  if  no  receiver  had  been  appointed,  and  it  must  go  to  them 
with  the  rest  of  the  land. 

2.  Even  if  the  oil  can  be  regarded  as  profits,  the  defendants 
are  not  entitled  to  be  compensated  out  of  it  for  their  improve- 
ments, they  having  entered  and  made  the  improvements  after 
actual  and  express  notice  from  the  plaintiffs  of  their  title.  It 
is  the  recognized  doctrine  of  all  the  cases  that  none  but  a  bona 
fide  possessor  can  recoup  for  improvements.  This  relief  is  ex- 
tended to  him  not  of  right,  but  of  grace,  and  only  on  terms  of 
submission  to  the  dictates  of  justice :  Ewalt  v.  Gray,  6  W.  427  ; 
2  Story's  Eq.  J.,  §  799.  He  should  show  that  after  diligent 
and  faithful  inquiry  his  claim  appeared  to  him  free  from  sus- 
picion :  2  Kent's  Com.,  *334,  *338 ;  Green  v.  Biddle,  8  Wheat. 
1.  By  the  answers  to  our  points,  the  court  practically  nulli- 
fied the  effect  of  the  plaintiffs'  notice.  The  submission  of  the 
question  of  good  faith  notwithstanding  the  notice,  tended  to 
divert  the  jury  from  the  proper  point  of  inquiry :  Schwenk  v. 
Kehler,  122  Pa.  67 ;  Harrisburg  Bank  v.  Forster,  a  W.  304. 
The  very  fact  of  notice  of  an  adverse  claim  or  right  destroyed 
the  bona  fides  of  the  defendants'  possession  :  2  Poraeroy's  Eq. 
Jur.,  §§  592,  745,  753-762 ;  Le  Neve  v.  Le  Neve,  2  L.  C.  in 
Eq.  23 ;  Green  v.  Biddle,  8  Wheat.  1 ;  Morrison  v.  Robinson, 
31  Pa.  456.  The  decree  of  the  court  should  have  been  in  favor 
of  the  plaintiffs,  notwithstanding  the  verdict;  it  was  merely 
advisory :  Basey  v.  Gallagher,  20  Wall.  670. 

Mr.  John  M,  Thompson  and  Mr.  Charles  MoCandless  (with 
them  Mr.  Wm.  Thompson^ ^  for  the  appellees: 

1.  Whether  oil  produced  on  a  leasehold  is  profits  or  rents,  or 
is  part  of  the  leasehold  itself,  is  a  question  not  raised  on  the 
trial  and  not  for  argument  here.     The  plaintiffs'  points  raise 
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substantially  but  one  question,  viz.,  whether  the  notice  by 
Phipps  that  Phillips  had  a  claim  to  the  land,  rendered  all  the 
acts  of  the  defendants  mala  fide.  We  may  remark,  however, 
in  connection  with  this  new  position,  that  the  word,  profits, 
seems  to  cover  a  pretty  wide  field;  that  the  Common  Pleas 
case  of  Dunlap  v.  Riddell,  7  W.  N.  466,  is  not  fully  in  harmo- 
ny, either  in  letter  or  in  spirit,  with  Emerson's  App.,  95  Pa. 
258,  and,  as  it  was  decided  prior  to  the  act  of  June  5,  1883, 
P.  L.  79,  it  has  no  relevancy  in  the  present  case.  Under  the 
act  cited  equity  has  jurisdiction  for  all  purposes,  including  the 
equitable  distribution  of  the  fund  in  court,  which  was  placed 
there  for  the  very  purpose  that  equity  might  be  meted  out  to 
all  parties. 

2.  The  notice  from  Phipps  was  vague,  and  indicated  nothing 
beyond  the  fact  of  claim.  Good  faith  and  fair  dealing  should 
not  be  peculiar  to  one  side.  They  required  a  statement  of  what 
title  Phipps  represented,  or  enough  to  put  the  defendants  on 
inquiry.  Such  notices  from  parties  without  a  shadow  of  title 
are  not  infrequent  as  a  mode  of  levying  black-mail.  The  evi- 
dence of  the  defendants'  good  faith  is  found  in  their  expend- 
iture of  some  $2,500  on  property  pointed  out  by  their  lessor  as 
within  their  lease.  That  they  believed  it  to  be  so  is  not  strange, 
in  view  of  the  fact  that  the  east  channel,  pointed  out  by  Blake- 
ly  as  the  boundary,  was  full  of  water  and  had  every  appearance 
of  the  true  channel.  Besides,  the  ejectment  extended  to  land 
clear  west  of  both  channels.  The  plaintiffs  claimed  both  No.  6 
and  No.  7  wells,  and  to  the  defendants  the  claim  for  the  one 
appeared  as  unfounded  as  that  for  the  other. 

8.  If  the  radical  doctrine  contended  for,  that  for  improve- 
ments made  after  notice  no  recovery  can  be  had,  be  conceded, 
it  will  not  avail  the  plaintiffs;  for,  in  view  of  the  instructions 
of  the  court,  the  jury  must  be  regarded  as  having  found  that 
the  notice  was  not  given  until  after  the  entry  of  defendants 
and  the  making  of  improvements  worth  $2,263.60.  The  in- 
structions to  the  jury  were  clear,  and  as  favorable  to  the  plaint- 
iffs as  they  could  expect,  unless  actual  and  express  notice  had 
been  given  before  the  entry  of  defendants,  which  is  unwar- 
ranted by  any  testimony  or  inference  in  the  case.  Morrison  v. 
Robinson,  31  Pa.  456,  cited  by  the  plaintiffs,  is  authority  for 
the  instructions  given,  and  they  are  fully  sustained  by  Kille  v. 
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Ege,  82  Pa.  102,  and  Ege  v.  KiUe,  84  Pa.  338.  The  decree 
does  substantial  justice  to  both  parties,  and  is  what  is  demanded 
by  equity  and  fair  play. 

Opinion,  Mr.  Justice  Green: 

The  question  of  the  good  faith  of  the  defendants  in  putting 
down  the  well  No.  7  was  submitted  by  the  learned  court  below 
to  the  jury  with  so  much  care,  with  so  many  cautions,  with  so 
much  exactness,  and  with  such  perfect  legal  accuracy,  that  we 
must  assume  it  to  have  been  found  absolutely,  and  in  accord- 
ance with  the  precise  limitations  fixed  by  the  court ;  that  is, 
we  must  assume  that,  from  the  appearances  on  the  ground  as 
they  were  in  1884,  a  reasonable  man  would  conclude  that  Glade 
run  was  then  east  of  the  well ;  and,  in  addition  to  that, — ^for 
so  the  court  left  it  to  the  jury, — that  after  the  notice  of  the 
plaintifis,  if  the  defendants  had  made  inquiry  from  them  for 
the  facts  upon  which  they  founded  their  claim  of  title,  they 
would  not  have  learned  that  Glade  run  was  west  of  the  well 
in  1884.  This  being  so,  there  can  be  no  question  of  the  good 
faith  of  the  defendants  to  be  now  considered  by  us.  It  was  a 
question  of  fact,  to  be  decided  by  the  jury  alone,  and  they 
have  found  it  in  favor  of  the  defendants.  There  was  ample 
testimony  to  justify  the  finding.  The  channel  of  Glade  run 
was  not  definitely  fixed,  for  the  water  of  the  stream  ran  in  two 
courses,  and  which  was  the  real  channel  in  1884  was  fairly 
open  to  question.  The  notice  of  the  plaintiffs  fixed  no  bound- 
aries, described  no  line,  pointed  out  no  marks.  It  was  merely 
a  general  notice  that  the  well  was  on  their  property.  The 
same  notice  also  included  well  No.  6,  but  that  well  has  been 
found  not  to  be  on  plaintiffs'  land.  We  are  bound,  thei-efore» 
to  conclude  that  the  acts  of  the  defendants  in  putting  down 
well  No.  7  were  done  in  the  honest  belief  that  it  was  upon 
their  own  land,  and,  that  if  they  had  made  inquiry  of  the 
plaintiffs  for  the  facts  upon  which  they  claimed  title,  such  in- 
quiry would  not  have  revealed  to  them  that  the  well  was  on 
the  plaintiffs'  land. 

Having,  then,  put  down  the  well  in  the  utmost  good  faith, 
why  should  they  not  be  compensated  for  the  cost  of  the  well, 
which  the  plaintiffs  have  recovered  and  now  hold,  and  by  the 
use  of  which  all  the  oil  that  the  well  yielded  was  obtained? 
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This  is  a  kind  of  improvement  of  an  unusual  character,  and 
one  which  particularly  commends  itself  to  the  favorable  con- 
sideration of  the  couits.  It  was  an  oil  well,  with  all  the 
machinery  and  appliances  necessary  to  its  operation.  Now, 
without  this  well  and  machinery,  the  oil  could  not  possibly  be 
obtained.  After  it  was  completed,  its  operations  were  all  for 
the  benefit  of  the  plaintiffs.  They  have  actually  received  the 
entire  advantage  of  its  structure  and  maintenance,  without  a 
penny  of  cost  to  themselves,  and  without  any  risk.  All  the 
cost  and  all  the  risk  were  borne  by  the  defendants.  If  the  de- 
fendants had  not  put  down  the  well,  the  plaintiffe  would  never 
have  obtained  the  oil  without  themselves  sinking  the  well  at 
their  own  cost  and  their  own  risk.  Obtaining  oil  from  the 
bowels  of  the  earth  is  a  very  different  thing  from  obtaining 
crops  from  the  surface  of  the  ground.  The  oil  exists  only  at 
a  distance  of  hundreds  of  feet  below  the  surface.  If  it  is  not 
developed  by  means  of  wells,  it  is  the  same  as  if  it  had  no  ex- 
istence at  all.  It  is,  in  a  state  of  nature,  of  no  use  or  value 
whatever  to  the  owner  of  the  land.  In  order  to  obtain  it,  he 
must,  by  absolute  necessity,  incur  the  expense  and  the  risk  in- 
volved in  putting  down  wells  to  reach  it,  and  draw  it  from  the 
deep  recesses  of  the  earth.  The  defendants,  in  the  most  per- 
fect good  faith,  expended  their  money  in  sinking  this  well,  as 
the  jury  has  found ;  but  they  have  reaped  none  of  the  benefits. 
All  of  these  have  gone  to  the  plaintiffs.  They  could  not  pos- 
sibly have  enjoyed  those  benefits,  if  they  had  been  in  the  pos- 
session of  the  land,  without  incurring  this  very  same  cost. 
Therefore  it  is  no  hardship  whatever  to  them  to  repay  to  the 
defendants  the  bare  cost  of  the  well  and  appliances,  which  be- 
long to  the  plaintiffs  now,  and  the  whole  benefits  of  which 
accrue  to  them  alone. 

The  fund,  out  of  which  this  repayment  is  asked  by  the  de- 
fendants, is  a  part  of  the  proceeds  of  the  very  oil  which  was 
produced  by  their  own  good-faith  expenditure' in  sinking  the 
well.  It  has  cost  the  plaintiffs  nothing,  and  we  know  of  no 
good  reason,  in  law  or  morals,  why  the  reasonable  claim  of  the 
defendants  should  not  be  allowed.  The  proposition  that  oil 
is  part  of  the  land,  and  cannot  be  regarded  as  mesne  profits, 
and  hence  the  right  to  compensation  for  valuable  improve- 
ments, has  no  application.     The  oil  has  been  taken.     It  is  not 
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a  question  of  staying  waste,  but  of  allowance  for  the  cost 
of  valuable  improvements,  actually  necessary,  and  made  in 
good  faith.  For  such  improvements  compensation  is  allowed, 
whether  that  which  is  taken  be  minerals,  oil,  or  other  substance 
of  the  land,  or  not.  This  was  fully  decided  in  Kille  v.  Ege, 
82  Pa.  102,  and  Ege  v.  Kille,  84  Pa.  833.  There,  large  quan- 
tities of  iron  ore  were  taken,  and  we  held  that  the  defendants 
were  entitled  to  compensation  for  their  permanent  improve- 
ments, which  gave  increased  value  to  the  land.  That  such 
was  the  character  of  the  improvements  in  the  present  case, 
was  not  and  could  not  be  questioned.  We  are  of  opinion  that 
the  plaintiffs'  points  were  coiTectly  answered,  and  that  there 
was  no  error,  either  in  the  trial  of  the  issue  or  in  the  final 
decree. 

Decree  affirmed,  and  appeal  dismissed,  at  the  cost 
of  the  appellant. 


J.  D.  GLENN  ET  AL.  v.  W.  A.  MICKEY  ET  AL. 

APPEAL  BY  PLAINTIFFS  FBOM  THE   COXJET  OF   COMMON 
PLEAS   OF  WASHINGTON  COUNTY,   IN  EQUITY. 

Argued  October  22, 1889— Decided  January  6,  1890. 
[To  be  reported.] 

1.  Where  an  assignee  for  the  benefit  of  creditors  sells  assigned  real  estate 
discharged  of  liens,  with  the  consent  of  lien  creditors  but  without  an 
order  of  court,  the  Court  of  Common  Pleas  has  jurisdiction  by  bill  in 
equity  to  restrain  a  conveyance  and  order  a  re-sale,  on  the  ground  of 
improper  conduct  in  the  sale  on  the  part  of  the  assignee :  §  13,  act  of 
June  16,  1836,  P.  L.  789. 

2.  If  the  assigned  real  estate  is  offered  at  public  sale  both  in  parcels  and 
as  a  whole,  and  is  ^old  as  a  whole  for  a  price  less  than  the  amount  of 
the  bids  from  responsible  bidders  in  parcels,  a  conveyance  by  the  as- 
signee may  be  restrained  and  a  re-sale  ordered,  although  there  is  no 
proof  of  actual  fraud  or  collusion  between  the  assignee  and  the  pur- 
chaser. 

Before  Sterrett,  Green,  Clark,  McCollum  and  Mitch- 
ell, JJ. 
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No.  158  October  Term  1889,  Sup.  Ct;  court  below,  No. 
573,  C.  P.  in  Equity. 

On  September  18, 1888,  J.  D.  Glenn,  in  his  own  right  and 
in  right  of  his  wife,  Sarah  S.  Glenn,  and  Sarah  S.  Glenn,  in 
her  own  right,  filed  a  bill  in  equity  against  W.  A.  Mickey,  as- 
signee for  benefit  of  creditors  of  John  D.  Glenn,  with  Joseph 
R.  Manifold  and  John  Dye,  praying,  upon  the  facts  therein 
averred,  that  W.  A.  Mickey,  the  said  assignee,  be  restrained 
and  enjoined  from  executing  and  delivering  deeds  for  portions 
of  the  assigned  real  estate  sold  to  Joseph  R.  Manifold  and 
John .  Dye ;  that  the  sales  of  said  real  estate  to  said  Manifold 
and  Dye  be  declared  null  and  void;  that- the  said  assignee  be 
ordered  and  directed  to  make  a  re-sale  of  said  real  estate ;  and 
for  other  and  further  relief. 

The  defendants  filed  responsive  answers  to  the  bill  and 
averred  that  the  plaintiffs  were  not  entitled  to  the  relief  prayed 
for,  because:  1.  They  had  an  adequate  remedy  at  law.  2.  They 
were  not  entitled  to  equitable  relief  upon  the  facts  averred  in 
the  bill.  3.  The  rights  of  the  creditors  of  the  assigned  estate 
were  superior  to  those  of  the  plaintiffs,  and  they  should  not  be 
delayed  by  such  proceeding.  4.  The  court,  sitting  in  equity, 
had  no  jurisdiction  of  the  mattei-s  set  out  in  the  plaintiffs'  bill. 

The  cause  having  been  put  at  issue  by  replication  filed,  it 
was  referred  to  Mr.  Alex.  Wihon^  as  examiner  and  master,  who 
on  May  24, 1889,  filed  a  report,  which  in  part  was  as  follows : 

On  April  6,  1888,  J.  D.  Glenn,  of  Canton  township,  made 
an  assignment  for  the  benefit  of  his  creditors,  to  William  A. 
Mickey,  Esq.,  his  wife,  Sarah  S.  Glenn,  joining  therein.  The 
assignment  was  executed  and  acknowledged  in  due  form  of 
law  by  the  assignor  and  his  wife,  and  was  duly  recorded.  Mr. 
Mickey  gave  bond  and  entered  upon  the  discharge  of  his 
duties  at  once.  An  inventory  was  filed  April  19, 1888.  The 
personal  estate  of  the  assignor  was  appraised  at  #1,191.40.  He 
was  also  the  owner  of  a  tract  of  land,  on  which  he  resided,  sit- 
uated in  said  township  about  one'^and  a  half  miles  north  of 
Washington,  Pa.,  on  the  Hickory  road,  containing  160  acres. 
With  the  consent  of  the  lien  creditors  the  assignee  sold  the 
real  estate  at  public  sale  on  August  30, 1888,  on  the  premises. 


Digitized  by  LjOOQIC 


588  WESTERN  DISTRICT,  1889. 

Master^s  Report. 

It  was  knocked  down  to  Jos.  R.  Manifold  at  his  bid  of  f 76.50 
per  acre. 

The  original  bill  in  this  case  was  filed  September  18, 1888 ; 
October  29,  1888,  amendment  with  additional  matter  filed  in 
writing,  which  was  afterwards  incorporated  into  the  printed 
amended  bill.  Each  of  the  defendants  filed  an  answer,  and  on 
February  4, 1889,  the  undersigned  was  appointed  examiner  and 
master. 

The  plaintiffs  in  their  amended  bill  charge  that  the  sale  of 
the  real  estate  to  Manifold  was  the  result  of  a  fraudulent 
scheme  entered  into  by  him.  Dye  and  Mickey,  secretly,  artfully 
and  collusively,  for  the  purpose  of  enabling  Manifold  and  Dye 
to  procure  the  land  at  an  under-value  and  silence  competition 
on  the  part  of  Mrs.  Glenn ;  and  they  pray  that  the  assignee  be 
restrained  and  enjoined  from  executing  and  delivering  a  deed 
to  Manifold ;  that  the  sale  be  declared  null  and  void,  and  the 
assignee  be  ordered  again  to  make  public  sale  of  the  said  real 
estate  on  the  terms  and  conditions  most  advantageous  to  the 
creditors  of  Glenn,  and  Sarah  S.  Glenn  and  family ;  that  the 
assignee  be  restrained  and  enjoined  from  executing  and  deliv- 
ering a  deed  for  any  part  of  the  real  estate  to  Dye,  and  for 
such  other  and  further  relief  as  to  equity  and  good  conscience 
appertains. 

Each  of  the  defendants  filed  an  answer  explicitly  denying 
the  charge  of  fraud,  and  averring  that  they  did  not  resort  to 
any  artifice  or  trickery,  or  enter  into  any  conspiracy  or  collu- 
sive scheme  to  enable  Manifold  and  Dye,  or- either  of  them,  to 
obtain  the  land  at  an  under-value  or  silence  competition  on 
the  pai*t  of  Mrs.  Glenn 

In  this  case  no  demurrers  were  filed  by  the  defendants  to  the 
amended  bill,  but  in  their  answers  they  deny  the  jurisdiction 
of  a  court  of  equity ;  they  say  the  plaintiffs  have  an  adequate 
remedy  at  law  and  are  not  entitled  to  equitable  relief  on  ac- 
count of  the  matters  disclosed  in  the  bill.  In  Adams's  App., 
118  Pa.  449,  Mr.  Justice  Sterrbtt  says :  "  This  question  should 
be  deteimined,  not  by  what  may  have  been  shown  by  the  an- 
swer or  the  testimony  adduced  in  support  thereof,  but  by  what 
appears  on  the  face  of  the  bill  itself.  If  the  averments  therein 
contained,  assuming  them  to  be  true,  present  a  case  of  which 
equity  has  either  concurrent  or  exclusive  jurisdiction,  the  bill 
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should  not  have  been. dismissed,  especially  in  view  of  the  fact 
that  the  appellees  did  not  object  in  limine,  by  plea  or  otherwise, 
to  the  jurisdiction  of  the  court." 

Had  the  assignee  obtained  an  order  of  sale  from  the  Court 
of  Common  Pleas,  under  the  provisions  of  the  act  of  February 
17, 1876,  P.  L.  4,  doubtless  the  plaintiffs  might  have  appeared 
and  objected  to  the  confirmation  of  a  sale  made  in  pursuance 
of  the  order,  on  the  grounds  set  forth  in  their  bill ;  but  he  sold 
the  land  with  the  consent  of  the  lien  creditors,  as  he  had  a 
right  to  do,  and  he  is  not  required  to  have  the  sale  confirmed 
by  the  court.  While  the  Court  of  Common  Pleas  has  control 
over  the  assignee,  under  the  provisions  of  the  acts  of  assembly 
relating  to  assignments  for  the  benefit  of  creditors,  and  may 
compel  him  to  perform  the  duties  therein  prescribed,  it  does 
not  follow  that  in  a  case  like  the  present  one  the  court  may 
not  exercise  chanceiy  powers.  The  master  is  of  opinion  that 
the  charges  of  fraud  in  the  bill,  assuming  them  to  be  true,  pre- 
sent a  case  of  which  equity  has  jurisdiction. 

The  defendants  having  in  their  answers  denied  the  allega- 
tions of  fraud  contained  in  the  bill,  the  burden  of  proof  is  upon 
the  plaintiffs  to  establish  them  by  satisfactory  evidence.  The 
doctrine  of  the  cases  in  this  state  is,  that  while  fraud  may  be 
proved,  like  any  other  fact  tending  to  establish  its  existence, 
yet  it  is  a  serious  accusation  and  is  not  to  be  lightly  inferred. 
It  is  not  sufficient  to  charge  fraud,  and  prove  in  support  there- 
of slight  circumstances  of  suspicion  only.  To  be  of  any  avail 
it  must  be  clearly  proved.  The  law  requires  evidence  of  fraud 
to  be  such  as  will  lead  to  a  satisfactory  conclusion,  such  as  will 
satisfy  the  reasonable  conscience  and  intelligent  judgment: 
Morton  v.  Weaver,  99  Pa.  47 ;  Mead  v.  Conroe,  113  Pa.  220. 

— The  master,  carefully  and  at  length  reviewing  all  the  tes- 
timony, establishing,  among  others,  the  facts  which  sufficiently 
appear  in  the  opinion  of  this  court,  concluded: 

The  master  has  carefully  considered  all  the  evidence  in  the 
case,  and  finds  that  it  is  inadequate  to  satisfy  him  that  the  de- 
fendants or  either  of  them  resorted  to  artifice  or  trickery  to  pro- 
cure the  land  at  less  than  its  value,  or  to  silence  competition  on 
the  part  of  Mrs.  Glenn  ;  or,  that  they  or  either  of  them  entered 
into  any  secret  agreement  or  fraudulent  scheme  to  enable  Mani- 
fold and  Dye  to  procure  the  farm  at  an  under-value ;  and  he 
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therefore  recommends  that  the  bill  be  dismissed  at  the  costs  of 
the  plaintiffe. 

Mrs.  Glenn  in  her  testimony  says,  that  she  will  pay  $82  per 
acre  for  the  60  acre  piece,  if  it  is  again  put  up  at  public  sale, 
and  that  she  has  made  arrangements  to  enable  her  to  do  so  with 
her  own  money  and  what  John  H.  Little  and  Dr.  John  W. 
Kelly  have  oJBEered  to  furnish  her  in  addition.  This  offer  of 
Mr.  Little  and  Dr.  Kelly  is  in  writing,  and  was  offered  in  evi- 
dence by  the  plaintiffs  and  is  marked  exhibit  D.  The  plaintiffs 
also  offered  in  evidence  an  offer  of  William  Hough  in  writing, 
exhibit  D,  to  bid  $80  per  acre  on  the  100  acre  piece,  if  it  is  di- 
rected to  be  again  sold  by  the  assignee.  Also  an  offer  by  L. 
McCarrell,  Esq.,  in  writing,  marked  exhibit  E,  to  bid  $90  per 
acre  for  the  whole  tract  of  160  acres,  if  it  is  directed  to  be 
again  sold  by  the  assignee.  These  papers,  exhibits  D  and  E, 
are  hereto  attached  and  made  part  of  this  report. 

Defendants'  counsel  objected  to  these  offers  for  the  reasons, 
that  Mrs.  Glenn  and  Mr.  Little  had  theii'  day  at  the  sale  and  a 
full  opportunity  to  bid ;  that  neither  Mr.  Hough  nor  McCarrell 
offer  security  for  the  carrying  out  of  their  bids,  and  also  because 
a  court  of  equity  has  no  right  to  order  a  rensale,  and  also  a  gen- 
eral objection  to  all  these  offers,  that  the  farm  has  been  offered 
at  public  sale  with  fair  notice  to  all  purchasers  to  bid.  But  the 
master  is  of  opinion  that  the  plaintiffs  have  a  right  to  give  these 
offers  in  evidence.  Whether  they  are  good  without  security, 
or  whether  a  court  of  equity  has  a  right  to  order  a  re-sale  of 
the  land,  need  not  be  discussed  by  the  master,  as  he  has  recom- 
mended that  the  bill  be  dismissed. 

All  of  which  is  respectfully  submitted. 

To  the  foregoing  report,  the  plaintiffs  filed  various  excep- 
tions, which  were  overruled  by  th^  master  and  filed  therewith. 
Said  exceptions  having  been  renewed  and  argued,  on  July  8, 
1889,  the  court,  McIlvainb,  P.  J.,  delivered  the  following 
opinion. 

Twenty-two  exceptions  have  been  taken  to  the  master's  re- 
port filed  in  this  case.  It  is  unnecessary,  however,  to  consider 
them  separately,  as  there  is  but  one  vital  question  in  the  case, 
and  that  is,  have  the  plaintiffs  satisfaetorily  shown  such  a  state 
of  facts  as  would  move  a  chancellor  to  set  aside  the  sale  of  the 
real  estate  made  by  the  assignee  to  his  co-defendants  ? 
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The  plaintiffs  seek  to  have  this  sale  set  aside  on  two  grounds  : 
(1)  On  the  ground  that  the  sale  was  fraudulent,  and  (2)  on 
the  ground  that  the  property  could  be  sold  for  a  much  higher 
figure  if  a  re-sale  thereof  was  now  made. 

1.  It  is  claimed  that  the  defendants  in  consummating  this 
sale  resorted  to  artifice  and  trickery  ^.nd  entered  into  a  secret 
agreement  and  fraudulent  scheme  to  the  injury  of  the  plaint- 
ijBEs.  The  sum  and  substance  of  the  complaint  is,  that  Sarah  S. 
Glenn,  the  wife  of  the  assignor,  was  by  the  defendants  prevented 
from  purchasing  60  acres  of  the  160  acre  tract  sold  by  the  as- 
signee. They  did  not  object  to  the  sale  of  the  farm,  when  it 
was  knocked  down  by  the  auctioneer  at  $76.50  per  acre  to  Jos. 
R.  Manifold.  In  fact  they  expected  and  desired  that  the  sale 
to  him  then  made  should  stand  and  that  he  would  transfer  60 
acres  of  his  purchase  to  Mrs.  Olenn,  at  the  same  price  per  acre 
as  he  paid  for  it ;  and  had  he  done  this,  no  complaint  would 
have  been  made.  The  thing  done,  of  which  they  complain,  is 
the  transfer  of  60  acres  of  the  purchase  to  John  Dye,  by  Jos. 
R.  Manifold,  in  place  of  to  Sarah  S.  Glenn.  Therefore  the 
plaintiffs  cannot  consistently  claim  that  there  was  any  fraud  in 
the  sale  made  on  the  premises  to  Jos.  R.  Manifold,  because  they 
sought  to  have  him  transfer  60  acres  of  his  purchase  to  Mrs. 
Glenn,  and  requested  the  assignee  to  sanction  this  transfer.  If 
there  was  any  fraud,  then,  it  must  have  been  in  the  agreement 
entered  into  by  the  defendants,  whereby  100  acres  of  this  farm 
was  to  be  conveyed  to  Manifold  and  60  to  Dye. 

The  testimony  clearly  shows  that  Manifold  only  wanted  100 
acres  of  the  farm,  and  that  Dye  only  wanted  60  acres.  If  the 
farm  was  sold  as  a  whole,  either  of  them  in  buying  it  would  get 
more  than  he  wanted ;  and,  surely  under  these  circumstances 
there  was  nothing  fraudulent  in  their  agreement  that  one  of 
them  should  bid  off  the  whole  farm,  and  let  the  other  have  of 
the  purchase  what  he  wanted  at  the  price  paid  per  acre  for  the 
whole.  Mrs.  Glenn  herself  recognized  the  fairness  of  such  a 
proposition  when  she  asked  Mr.  Manifold,  as  she  testifies,  to 
enter  into  the  very  same  agreement  with  her  as  was  made  with 
Mr.  Dye.  This  agreement  between  Manifold  and  Dye  deteiTed 
no  one  from  bidding.  In  fact,  it  added  to  the  list  of  bidders 
on  the  farm  offered  as  a  whole,  for  neither  Manifold  nor  Dye 
alone  wanted  the  whole  of  it;  but,  having  arranged  to  unite 
their  means  and  divide  the  purchase,  they  then  did  want  it. 
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The  evidence  faik  to  show  that,  at  the  time  the  farm  was 
knocked  down  to  Manifold  the  assignee  knew  anything  of  the 
agreement  between  Manifold  and  Dye.  And  even  if  he  had 
known  it,  we  do  not  see  that  it  would  make  any  difference.  If 
they  had  a  right  to  buy  the  property  in  that  way,  he  had  a  right 
to  sell  it  in  that  way.  .  The  assignee  did  nothing  to  prevent 
other  persons  from  bidding  against  Manifold,  or  to  have  the 
auctioneer  favor  him ;  and  how  the  knowledge  on  the  part  of 
the  assignee  of  the  fact  that  Manifold  was  bidding  on  the  farm 
for  himself  and  Dye,  could  be  construed  into  evidence  of  fraud, 
we  are  unable  to  see.  The  sale  was  made  by  an  auctioneer, 
and  there  is  no  claim  that  he  knocked  the  property  down  to 
Manifold  unfairly  and  at  the  instance  of  the  assignee.  And 
we  think  the  master  was  right  in  finding  that  Manifold  and 
Dye  were  bona  fide  purchasers  of  the  land. 

2.  This  brings  us  to  the  second  reason  urged  why  this  sale 
should  be  set  aside.  The  fact  that  the  plaintiffs,  after  this  con- 
troversy arose,  have  found  persons  who  offer  to  bid  or  pay  a 
higher  price  for  this  land  if  re-sold,  is  not  conclusive  evidence 
that  it  was  sold  at  an  inadequate  price  last  August.  It  is  more 
properly  evidence  that  the  price  of  land  in  and  about  Washing- 
ton has  increased  since  the  date  of  the  sale.  The  sale  was  well 
advertised,  well  attended  and  deliberately  auctioned  at  public 
outcry,  on  the  premises ;  and  the  presumption  is  that  it  sold  at 
its  market  value  at  the  time  it  was  knocked  down.  And  there 
is  nothing  in  the  evidence  to  show  that  the  assignee  ought  to 
have  adjourned  the  sale,  or  that  he  then  had  any  assurance  of 
getting  a  higher  price  had  he  adjourned  it.  The  assignor's 
large  indebtedness  waa  increasing  every  day,  and  it  was  the  duty 
of  the  assignee  to  sell  at  as  early  a  day  as  possible. 

Again;  having  found  that  Manifold  and  Dye  are  bona  fide 
purchasers,  who  have  paid  part  of  the  purchase  money,  a  court 
of  equity  ought  not  to  set  aside  their  contract  simply  because 
somebody  now  comes  forward  and  offers  more  money  for  the 
land,  especially  where  that  offer  is  not  secured,  and  could  be 
withdrawn  at  any  time  before  accepted.  We  have  no  doubt 
Mrs.  Glenn  is  sorely  disappointed  because  she  did  not  get  the 
60  acres,  and  it  may  be  that  the  conversation  that  she  had  with 
Mr.  Manifold  was  of  such  a  character  as  to  cause  her  to  refrain 
from  taking  a  different  course  from  that  she  did  take  in  regard 
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to  the  matter,  but,  even  on  her  own  showing,  it  was  only  a 
breach  of  a  parol  contract  on  the  part  of  Mr.  Manifold.  On 
the  whole  case  we  think  the  master  right  in  recommending 
that  the  plaintiffs'  bill  should  be  dismissed.  Therefore,  let  a 
decree  be  prepared  overruling  the  exceptions  to  the  master's 
report  and  dismissing  the  plaintiffs'  bill. 

A  formal  decree  having  been  entered,  in  accordance  with 
the  foregoing  opinion,  the  plaintiffs  took  this  appeal  specifical- 
ly assigning  for  error  the  order  of  the  court  dismissing  their 
exceptions  and  confirming  the  report  of  the  master. 

Mr.  Albert  S.  Sprawls  and  Mr.  John  D.  Braden^  for  the  ap- 
pellants: 

1.  The  court  had  jurisdiction.  The  relation  between  W.  A. 
Mickey  and  the  plaintiffs  made  it  highly  culpable  in  him  to 
join  in  the  furtherance  of  a  scheme  calculated  and  intended  to 
work  irreparable  injury  to  his  assignors.  He  was  at  the  time 
their  assignee, — their  trustee, — of  the  very  matter  in  contro- 
versy; and  was  bound  by  his  office  to  sell  the  estate  under 
every  possible  advantage  to  his  cestuis  que  trust,  with  a  fair 
and  impartial  attention  to  the  interests  of  all  parties  concerned. 
If  trustees,  or  those  who  act  by  their  authority,  fail  in  reasona- 
ble diligence  in  inviting  competition,  or  in  the  management  of 
the  sale,  as  if  they  contract  under  circumstances  of  haste  and 
improvidence,  or  contrive  to  advance  the  interests  of  one  party 
at  the  expense  of  another,  they  will  be  personally  responsible 
for  the  loss  to  the  suffering  party,  and  the  court,  however  cor- 
rect the  conduct  of  the  purchaser,  will  refuse  at  his  instance 
to  conipel  the  specific  performance  of  the  agreement:  1  Lewin 
on  Trusts,  Am.  L.  S.,  ♦423,  ♦616;  Bispham's  Eq.,  §  20;  Diller 
V.  Brubaker,  52  Pa.  605;  Wormley  v.  Wormley,  8  Wheat.  421. 

2.  Under  §  18,  act  of  June  16, 1886,  P.  L.  789,  the  several 
courts  of  Common  Pleas  have  the  jurisdiction  and  powers  of  a 
court  of  chancery,  so  far  as  relates  to  "the  control,  removal 
and  discharge  of  trustees,  and  the  appointment  of  trustees,  and 
the  settlement  of  their  accounts."  No  order  was  applied  for 
by  the  trustee  to  sell  the  real  estate  of  the  assignors.  The 
practice,  therefore,  is  to  proceed  by  bill  in  equity :  Ex  parte 
Hussey,  2  Wh.  829;  Whitney's  App.,  22  Pa.  500.     There  is  a 
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special  reason  why  a  court  of  equity,  under  the  act  referred  to, 
has  jurisdiction  in  the  case  in  hand.  It  is  sought  in  this  pro- 
ceeding to  control  the  assignee,  and  regulate  and  correct  his 
conduct,  wherein  it  has  been  prejudicial  and  injurious  to  the 
assignors.  The  authorities  already  quoted  certainly  justify 
our  position,  but  if  any  additional  are  needed,  they  are  to  be 
found  in  Patterson's  App.,  118  Pa.  571 ;  Campbell  v.  McLain, 
51  Pa.  200 ;  Barnard  v.  Duncan,  88  Mo.  170  (90  Am.  Dec. 
416) ;  Goodwin  v.  Mix,  88  111.  115;  1  Lewin  on  Trusts,  Am. 
L.  S.,  *422  n.;  Fox  v.  Mackreth,  1  L.  C.  in  Eq.,  4th  ed.,  240; 
Bispham's  Eq.,  §  199;  1  Story's  Eq.  J.,  §§  184-6;  Burke's 
Est.,  1  Pars.  470;  Bierbower's  App.,  107  Pa.  14;  Brush  Elec. 
L.  Co.'s  App.,  114  Pa.  674;  Adams's  App.,  118  Pa.  449. 

8.  Even  if  the  assignee  was  not  a  party  to  the  secret  agree- 
ment, claimed  to  be  established  by  the  evidence  [reviewed],  it 
was  contrary  to  public  policy  and  fraudulent  for  Mr.  Manifold 
and  Mr.  Dye  to  enter  into  an  agreement  whereby  one  of  them 
was  to  do  the  bidding,  purchase  the  whole  tract,  and  the  other 
to  abstain  from  competing  for  the  portion  he  desired,  but  both 
to  participate  in  the  purchase :  Myers  v.  Hodges,  2  W.  888 ; 
Thompson  v.  Davies,  18  Johns.  110 ;  Oram  v.  Rothermel,  98 
Pa.  800.  Where  a  sale  is  ordered  by  a  court  of  chancery,  very 
slight  ground  is  required  to  be  laid  by  a  party  in  interest,'  to 
move  the  court  to  set  aside  the  sale  and  let  in  higher  bids,  at 
any  time  before  confirmation :  Collier  v.  Whipple,  18  Wend. 
224;  Williamson  v.  Dale,  8  Johns.  Ch.  290.  So  in  the  Or- 
phans' Court,  in  this  state :  Hamilton's  Est,  61  Pa.  61.  In 
the  case  in  hand,  the  assignee  stands  in  no  relation  of  tru^t  or 
confidence  to  the  purchasers  :  Fulton's  Est.,  61  Pa.  211.  Nor 
do  the  purchasers  stand  in  the  position  of  innocent  purchasers 
for  value.  It  is  the  rule,  that  a  purchaser  without  notice,  to 
be  entitled  to  protection,  must  be  so  not  only  at  the  time  of 
the  contract,  but  at  the  time  of  the  payment  of  the  purchase 
money :  Wormley  v.  Wormley,  8  Wheat.  421 ;  2  Pomeroy's 
Eq.  J.,  §  691 ;  Union  Canal  Co.  v.  Young,  1  Wh.  410 ;  Beck 
V.  Uhrich,  18  Pa.  686. 

Mr.  M,  O.  Acheson  and  Mr.  M.  L.  A.  McCracken  (with  them 
Mr.  John  Aiken  and  Mr.  T.  J.  Duncan!)^  for  the  appellees : 
1.  Quoting  the  finding  of  the  master,  "  It  is  not  sufficient 
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to  charge  fraud,  and  to  prove  in  support  thereof  slight  circum- 
stances of  suspicion  only.  To  be  of  any  avail  it  must  be  clearly 
proved.  The  law  requires  evidence  of  fraud  to  be  such  as  will 
lead  to  a  satisfactory  conclusion,  such  as  will  satisfy  the  rea- 
sonable conscience  and  intelligent  judgment :  Morton  v.  Wea- 
ver, 99  Pa.  47;  Mead  v.  Conroe,  113  Pa.  220."  To  these 
authorities  cited  by  the  master,  may  be  added  Young  v.  Ed- 
wards, 72  Pa.  257 ;  Sylvius  v.  Kosek,  117  Pa.  67.  The  master 
in  his  report  has  gone  over  all  the  grounds  of  fraud  alleged, 
and  with  signal  ability  disposed  of  every  matter  that  was 
brought  before  him  in  the  evidence;  and  the  whole  case  is 
epitomized  in  the  opinion  of  the  court  below,  dismissing  the 
plaintiffs'  exceptions  to  the  report.  On  these  we  are  willing 
to  rest  our  case,  so  far  as  the  facts  are  concerned. 

2.  Upon  the  facts  as  presented  by  the  plaintifiEs  before  the 
master,  a  court  of  equity  has  no  jurisdiction  to  grant  the  relief 
prayed  for,  because :  (a)  The  plaintiffs  have  a  full  and  com- 
plete remedy  at  law  by  exceptions  to  the  assignee's  account, 
whereby  if  he  has  been  guilty  of  fraud  or  of  mismanagement 
of  the  estate,  they  can  obtain  redress,  (i)  If  the  plaintiffs 
were  injured  by  any  secret  fraudulent  agreement  under  which 
the  land  was  sold,  they  have  a  complete  remedy  against  the 
defendants  by  action  at  law  to  recover  damages,  (c)  Where 
parties  are  concerned  in  illegal  agreements  or  other  transactions, 
whether  they  are  mala  prohibita  or  mala  in  se,  courts  of  equity, 
following  the  rule  of  law  as  to  participators  in  a  common  crime, 
will  not  interpose  to  grant  any  relief :  2  Story's  Eq.  J.,  §  298 ; 
Hershey  v.  Weiting,  60  Pa.  244.  Moreover,  (d)  neither  of 
the  defendants  could  be  declared  a  trustee  for  Mrs.  Glenn  for 
the  60  acres,  as  nothing  is  alleged  more  than  the  violation  of  a 
naked  promise  to  a  stranger  to  the  title,  who  has  paid  no  part 
of  the  purchase  money.  Equity  will  not  take  jurisdiction  in 
such  case,  to  declare  the  purchaser  a  trustee :  Robertson  v. 
Robertson,  9  W.  32 ;  Fox  v.  HefiEner,  1  W.  &  S.  872 ;  Jack- 
man  V.  Ringland,  4  W.  &  S.  149 ;  Wolford  v.  Herrington,  86 
Pa.  39. 

Opinion,  Mr.  Justice  Stbbbbtt  : 

In  April,  1888,  appellants,  J.  D.  Glenn  and  wife,  executed 
and  delivered  to  W.  A.  Mickey,  one  of  the  appellees,  a  deed  of 
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assignment  in  trust  for  the  benefit  of  all  the  creditors  of  said 
J.  D.  Glenn.  The  deed  was  duly  recorded  and  trust  accepted 
by  the  assignee.  According  to  the  evidence,  the  liabilities  of 
the  assignor,  including  a  judgment  for  $2,522.25  in  favor  of  his 
wife,  did  not  exceed  $12,000.  His  assets  consisted  of  personal 
property,  from  which  about  $1,000  was  realized  at  the  assignee's 
sale,  August  80,  1888,  and  a  farm  of  160  acres,  which  on 
same  day  was  struck  down  to  Mr.  Manifold,  one  of  the  appel- 
lees, at  his  bid  of  $76.50  per  acre,  amounting  to  $12,240.  Prior 
to  the  sale,  it  was  understood  by  the  assignee  that  Mrs.  Glenn 
desired  to  purchase  a  portion  of  the  farm,  and  she  was  induced 
to  believe  that  she  would  have  at  least  an  equal  opportunity  of 
doing  so,  with  other  bidders.  With  the  view  of  offering  the 
land  in  parcels,  the  assignee  caused  a  survey  to  be  made,  and 
the  farm  divided,  by  a  scaled  line,  into  two  purparts,  one  con- 
taining 60  acres,  and  the  other,  100  acres.  On  the  day  of  sale, 
the  larger  purpart  was  first  offered,  and  bid  up  to  $79.75  per 
acre  by  Mr.  Manifold.  The  smaller  purpart  was  then  offered, 
and  the  highest  bid  therefor  was  $82  per  acre,  by  Mrs.  Glenn. 
The  next  lower  bidder  for  same  was  Mr.  Dye,  the  remaining 
appellee.  Neither  of  these  bids  being  accepted,  the  farm  was 
then  offered  as  a  whole  ;  but,  no  bid  equal  to  the  others  having 
been  received,  it  was  again  offered  in  parcels,  and  Mr.  Mani- 
fold renewed  his  bid  of  $79.75  per  acre  for  the  larger  piece. 
Without  endeavoring  to  ascertain  whether  either  Mrs.  Glenn 
or  Mr.  Dye  would  renew  their  former  bids  for  the  smaller  piece, 
or  giving  either  of  them  an  opportunity  of  doing  so,  the  farm 
was  again  offered  as  a  whole,  and  struck  down  to  Mr.  Manifold 
at  $76.50  per  acre.  Before  that  was  done,  however,  there  was 
an  understanding  or  agreement  between  Mr.  Manifold  and  Mr. 
Dye,  that  if  the  former  became  the  purchaser,  the  latter  should 
have  the  smaller  piece  at  same  price  per  acre.  Whether  the 
assignee  was  fully  informed  of  this  agreement  or  not,  is,  per- 
haps, doubtful ;  but,  before  the  property  was  struck  down  to 
Mr.  Manifold,  the  latter  asked  him  whether  Mr.  Dye  would  be 
accepted  as  purchaser  of  the  smaller  piece,  and  the  reply  was 
that  he  would.  On  same  evening,  after  the  parties  had  re- 
turned home,  the  assignee,  being  fully  informed  of  the  previous 
arrangement,  agreed  that  Dye  should  be  considered  the  pur- 
chaser of  the  smaller,  and  Manifold  the  purchaser  of  the  larger 
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piece,  at  same  price,  viz.,  $76.50  per  acre,  and  declared  his  pur- 
pose to  convey  to  them  accordingly.  Before  the  sale  was  con- 
summated by  conveyance,  however,  the  bill  was  promptly  filed 
by  the  assignor  and  his  wife,  complaining  of  the  conduct  of 
the  trustee  and  the  alleged  purchasers,  and  praying  that  the 
former  be  restrained  and  enjoined  from  executing  and  deliver- 
ing a  deed  to  the  latter,  or  either  of  them,  and  that  he  be  di- 
rected again  to  make  public  sale  of  said  real  estate,  on  terms 
and  conditions  most  advantageous  to  the  creditors  and  parties 
interested  therein. 

The  foregoing  and  other  facts  substantially  averred  in  the 
bill  and  found  by  the  learned  master  are  fully  sustained  by  the 
pleadings  and  evidence.  But  it  should  be  observed  that  the 
acts  of  the  appellees  mainly  complained  of  are  charged  in  the 
bill  as  having  been  done  by  them  fraudulently  and  coUusively. 
The  master,  in  a  very  able  and  comprehensive  report,  after 
carefully  reviewing  the  evidence,  reached  the  conclusion  that 
the  alleged  fraudulent  and  collusive  qualities  of  said  acts  were 
not  shown  with  sufficient  clearness.  He  says  he  "  has  carefully 
considered  all  the  evidence,  and  finds  it  inadequate  to  satisfy 
him  that  the  defendants,  or  either  of  them,  resorted  to  artifice 
or  trickery  to  procure  the  land  at  less  than  its  value,  or  to  si- 
lence competition  on  the  part  of  Mrs.  Glenn,  or  that  they,  or 
either  of  them,  entered  into  any  secret  agreement  or  fraudu- 
lent scheme  to  enable  Manifold  and  Dye  to  procure  the  farm 
at  an  under-value."  The  quality  of  the  acts  complained  of  is 
to  be  inferred  from  the  established  facts  and  their  surrounding 
circumstances,  rather  than  from  positive  proof  of  collusive  or 
fraudulent  intent.  But,  accepting  as  correct  the  conclusion  of 
the  learned  master  that  the  proof  of  actual  fraud  was  insuffi- 
cient, the  acts  above  recited  must  be  accepted  as  established 
facts,  and  their  legitimate  consequences  cannot  be  ignored. 
The  bid  that  was  finally  accepted  for  the  farm,  as  a  whole,  was 
$12,240,  while  the  aggregate  bids  offered  for  it  in  purparts  was 
$12,895,  a  difference  of  $655  in  favor  of  the  latter.  The  ac- 
ceptance of  the  former  necessarily  involves  a  loss  of  the  latter 
sum  to  the  assigned  estate,  and  a  corresponding  gain  to  the 
purchasers.  The  only  reason  suggested  for  selling  the  land  as 
a  whole,  instead  of  in  purparts,  is  that  Mrs.  Glenn  was  an  irre- 
sponsible bidder.     The  first  answer  to  that  is  that  no  opportu- 
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nity  was  afforded  her  of  showing  her  responsibility.  The 
terms  of  sale  were  10  per  cent  down,  one  half  on  execution  and 
delivery  of  deed,  and  residue  on  credit  with  security.  What 
right  had  the  assignee  to  assume  that  Mrs.  Glenn  would  not 
comply  with  the  terms  of  sale,  in  case  she  had  become  the 
purchaser  of  the  smaller  piece,  and  had  been  required  to  do  so? 
None  whatever.  But,  suppose  she  was  unable  to  comply  with 
the  terms  of  sale,  he  had  no  right  to  assume  that  Mr.  Dye,  the 
next  lower  bidder  for  same  purpart,  would  decline  to  take  it  at 
his  bid,  $81  per  acre.  He  knew  that  Manifold  was  a  bidder 
for  the  larger  piece,  and  Dye  a  bidder  for  the  smaller  one, 
and  that  their  aggregate  bids,  for  the  two  pieces  separately, 
amounted  to  nearly  f 600  more  than  he  agreed  to  accept  from 
them  on  the  same  day.  Is  it  at  all  likely  that  any  pi-udent 
man  would  thus  deal  with  his  own  property  ?  It  is  the  duty  of 
the  court  to  guard  against  pecuniary  loss  to  cestuis  que  trust- 
ent,  resulting,  not  only  from  fraudulent  acts,  but  also  from  the 
imprudent  and  improper  conduct  of  trustees.  Mrs.  Glenn,  al- 
though she  was  the  wife  of  the  assignor  and  a  party  to  the  deed 
of  assignment,  had  a  right  to  expect  and  receive,  at  the  hands 
of  the  trustee,  at  least  as  fair  treatment  as  any  other  bidder  at 
the  sale.  There  is  no  evidence  that  she  demanded  anything 
more.  She  was  interested  as  a  judgment  creditor,  and  natu- 
rally desired  to  secure  her  claim,  and  use  it  as  the  means  of  sav- 
ing part  of  their  homestead.  There  was  nothing  improper  in 
this ;  certainly,  nothing  that  can  be  regarded  as  a  justification 
of  the  trustee's  conduct  in  refusing  her  bid,  on  the  alleged 
ground  of  irresponsibility,  without  even  affording  her  an  op- 
portunity of  showing  the  conti-ary.  But  was  she,  in  any  proper 
sense  of  the  term,  an  irresponsible  bidder?  The  evidence 
shows  she  was  not.  The  trustee  himself  is  compelled,  on  cross- 
examination,  to  admit  that  the  proceeds  of  the  sale  of  the  farm, 
at  Mr.  Manifold's  bid,  in  connection  with  the  proceeds  of  the 
personal  property,  was  sufficient  to  discharge  all  the  liabilities 
of  the  assigned  estate  :  "  Q.  Didn't  the  land  sell,  as  you  sold  it, 
for  more  than  was  necessaiy  to  pay  Mr.  Glenn's  indebtedness  ? 
A.  I  think  it  would  have  paid  it.  Q.  Would  not  there  have 
been  some  money  left  ?  A.  I  don't  know.  There  may  have 
been  some  outstanding  debts,  which  have  not  been  exhibited. 
Q.  Are  there  any  of  these  liens  that  are  not  secured?     A.  No, 
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sir ;  I  guess  not.  Q.  Would  not  the  liens  have  been  paid  in 
full,  and  money  left  ?    A.  Yes,  sir ;  I  think  they  would." 

If  there  would  have  been  some  money  left  at  the  bid  whicli 
was  accepted  for  the  farm  as  a  whole,  it  follows  that  the  sur- 
plus would  have  been  increased  by  from  $600  to  $700  by 
accepting  the  bids  of  Mr.  Manifold  and  Mrs.  Glenn  for  the 
separate  parts,  and  the  assignor  would  have  been  just  that 
much  better  off.  The  evidence  shows  very  clearly  that  by  ac- 
cepting these  bids  the  estate  would  have  been  the  gainer,  and 
the  trustee  would  have  incurred  no  increased  risk.  The  mat- 
ter was  practically  in  his  own  hands.  In  addition  to  all  this, 
the  evidence  shows  that  a  responsible  friend  of  Mrs.  Glenn 
stood  ready  to  assist  her  to  the  extent  of  at  least  $1,500;  but 
no  part  of  that  would  have  been  needed,  if  the  trustee  had 
been  disposed  to  act  fairly  and  reasonably. 

It  was  the  duty  of  the  trustee  to  sell  the  assigned  property 
for  the  best  price  he  could  obtain.  His  co-defendants  knew 
that  he  was  attempting  to  sell  the  farm  to  them  for  about  $600 
less  than  the  amount  of  their  aggregate  bids  for  same  when  it 
was  offered  in  separate  purparts,  immediately  before.  They 
knew,  or  ought  to  have  known,  that  that  was  an  improper  and 
unjust  mode  of  disposing  of  trust  property,  and  have  no  just 
reason  to  complain  if  they  are  not  permitted  to  reap  the  fruits 
of  the  undue  advantage  they  thus  obtained. 

If  the  assignee  had  been  selling  under  an  order  of  court,  the 
usual  course  for  the  parties  aggrieved  would  have  been  to  ex- 
cept to  the  sale,  and  ask  the  court  to  set  it  aside ;  but,  having 
obtained  the  consent  of  creditors  to  sell,  without  an  order  of 
court,  divested  of  liens,  the  assignee  was  not  acting  under  any 
order  of  court,  and  hence  the  only  course  open  to  them  was  to 
file  the  bill.  In  view  of  the  facts  established  by  the  pleadings 
and  evidence,  there  can  be  no  doubt  as  to  the  jurisdiction  of 
the  court  in  the  premises;  and  we  are  of  opinion  that  the  relief 
prayed  for  should  have  been  granted.  Our  act  of  assembly,  in 
express  terms,  gives  Courts  of  Common  Pleas  the  jurisdiction 
and  powers  of  a  court  of  chancery,  so  far  as  relates,  inter  alia, 
to  "the  control,  removal,  and  discharge  of  trustees,"  etc.  The 
trustee  in  this  case  has  shown,  as  we  think,  by  his  acts,  that 
he  is  a  proper  subject  for  the  control  of  a  court  invested  with 
equity  powers. 
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The  farm  should  again  be  offered  at  public  sale,  so  as  to  af- 
ford all  parties  an  opportunity  of  bidding  for  the  same  as  a 
whole  and  in  parcels,  as  heretofore  divided,  and  sold  in  such 
way  as  will  command  the  highest  and  best  price,  and  be  for  the 
best  interests  of  the  assigned  estate.  ITie  offers  of  admittedly 
responsible  parties  are  sufficient  to  insure  the  realization  of  a 
sum  more  than  enough  to  discharge  the  liabilities  of  the  as- 
signor and  the  legitimate  expenses  of  administering  the  trust. 
The  percentage  advanced  by  two  of  the  appellees  on  account 
of  their  respective  purchases,  should  be  reimbursed,  under  the 
direction  of  the  court,  out  of  the  proceeds  of  the  sale,  or  other- 
wise. 

Decree  reversed;  and  it  is  now  ordered  and 
decreed  that  W.  A.  Mickey,  the  trustee,  be 
restrained  and  enjoined  from  executing  and 
delivering  a  deed  or  deeds  to  the  defendants 
Joseph  R.  Manifold  and  John  Dye,  or  either 
of  them,  conveying  the  real  estate  in  question, 
or  any  part  thereof,  under  or  by  virtue  of  any 
alleged  sale  heretofore  made  to  them,  or  either 
of  them,  and  that  the  said  W.  A.  Mickey  pay 
the  costs  of  this  suit,  including  costs  of  this 
appeal;  and  it  is  further  ordered  that  the  re- 
cord be  remitted  to  the  court  below,  with  in- 
structions to  order  a  public  sale  of  the  farm 
referred  to,  in  accordance  with  this  opinion. 


CHARLES  WARRELL  v.  WHEELING  ETC.  R.  CO. 

APPEALS  BY  CHAS.  WARUBLL  AND  S.  A.  OLIVER  ET  AL.  FROM 
THE  COURT  OP  COMMON  PLEAS  OF  WASHINGTON  COUNTY. 

Aigued  October  22, 188&— Decided  January  6,  1890. 

(a)  In  1860,  upon  an  amicable  submission,  an  award  was  made  in  favor 
of  the  tenants  in  common  of  land,  and  against  a  railroad  company,  of 
compensation  for  land  taken  etc.  by  the  company  by  an  entry  in  1855 
and  a  construction  of  its  roadbed  in  1857. 
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(6)  In  1884,  the  compensation  had  neither  been  paid  no 
the  landowner  who  then  had  acquired  die  interests  of  a 
brought  ejectment,  resulting  in  1888  in  a  judgment  in 
released  on  payment  into  court  of  the  amount  of  the  aws 

1.  In  such  case,  the  plaintiff  in  the  ejectment  was  not  entil 
of  the  fund  for  distribution,  as  the  sole  owner  of  the  lai 
recovery,  but  the  fund  was  distributable  to  the  tenan 
tlie  time  the  award  was  made,  according  to  their  seven 

2.  The  fund  in  court,  however,  was  so  distributable  t( 
common,  subject  to  the  fees  and  expenses  of  audit,  the 
the  ejectment  plaintiff^s  attorneys,  and  the  cost  of  th< 
defending  the  recovery  against  the  railroad  company 
Court. 

Before  Sterrbtt,  Green,  Clark,  McCollh 
ELL,  JJ. 

Nos.  171,  224  October  Term  1889,  Sup.  Ct. ; 
No.  283  November  Term  1884,  C.  P. 

On  October  11,  1884,  Charles  WarreU  brou 
against  the  Wheeling,  Pittsburgh  &  Baltimore 
to  recover  a  strip  of  land  containing  5.22  acres, 
by  the  line  of  defendant  company's  railroad, 
the  cause  on  March  21,  1888,  the  plaintiff  prove 
self  to  the  land  in  dispute  and  rested.    The  d 
put  in  evidence  the  organization  of  the  Hemp 
Company,  the  judicial  sale  of  the  franchises  and  property  of 
said  company,  and  the  vesting  of  the  title  thereto  in  the  de- 
fendant company.     It  was  then  shown  by  the  defendant  that 
the  Hempfield  Railroad  Co.  had  entered  upon  the  land  in  dis- 
pute in  1854  or  1855,  and  had  constructed  its  roadbed  through 
it  in  1857 ;  that  on  September  29,  1860,  the  Hempfield  Rail- 
road Co.  and  the  then  owners  of  the  land,  the  plaintiff  owning 
one  ninth  thereof,  entered  into  an  amicable  submission  to  ref- 
erees, by  whom  an  award  was  made,  dated  October  24,  1860, 
which  ascertained  the  compensation  to  which  the  landowners 
were  entitled  from  the  defendants  at  $800.     The  offer  of  the 
submission  and  award  was  objected  to  by  the  plaintiff,  unless 
it  was  proposed  to  follow  it  with  evidence,  inter  alia,  that  the 
railroad  company  had  either  paid  the  compensation  liquidated 
in  the  award,  or  had  secured  the  payment  thereof  according  to 
law.     The  objection  was  overruled  and  the  offer  admitted. 
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The  cause  was  then  submitted  to  the  decision  of  the  court, 
without  the  jury,  and  on  April  9,  1888,  a  decision  was  filed 
entering  judgment  in  favor  of  the  plaintiflE  for  the  land  in  dis- 
pute, to  be  released  if  the  defendant  company  paid  into  court, 
within  60  days,  the  sum  of  $2,118,  "to  be  distributed  by  the 
court  to  and  among  the  parties  entitled  thereto;"  otherwise, 
etc.  To  this  decision  and  judgment  a  writ  of  error  was  taken 
by  the  defendant  company  to  No.  142  October  Term  1888, 
Sup.  Ct.,  and  on  October  29, 1888,  the  judgment  was  affirmed : 
Wheeling,  P.  &  B.  R.  Co.  v.  WarreU,  122  Pa.  613.  On  De- 
cember 11,  1888,  the  defendant  company  paid  into  court  the 
sum  of  $2,156.83,  and  Mr,  Freeman  Brady^  Jr.^  was  appointed 
auditor  to  report  a  distribution  of  the  same  "to  and  among  the 
parties  entitled  thereto." 

On  the  hearing  before  the  auditor,  Charles  Warrell  claimed 
the  whole  of  the  fund  in  court,  on  the  ground  that,  the  defend- 
ant company  never  having  paid  or  secured  the  compensation 
ascertained  by  the  submission  and  award  until  after  the  eject- 
ment was  brought,  the  fund  for  distribution  "was  the  price 
which  the  Wheeling,  Pittsburg  &  Baltimore  Railroad  Co.  paid 
for  the  privilege  of  remaining  on  his  farm ;  that  the  right  of 
way  was  never  vested  in  said  company  until  it  paid  the  money 
into  court,  and  that  being  the  owner  of  the  land  at  the  time 
the  easement  vested  in  the  company,  he  was  entitled  to  the 
price  paid  for  it."  He  contended  further  that  the  other  claim- 
ants to  the  fund,  having  conveyed  their  entire  title  to  him  be- 
fore there  had  been  any  legal  appropriation  of  the  land  by  the 
company,  they  had  no  further  claim  against  the  company  ex- 
cept for  the  trespass  committed  by  it  prior  to  their  convey- 
ances ;  and,  even  if  it  were  conceded  that  they  were  entitled 
to  any  portion  of  the  award  after  their  conveyances,  they  were 
barred  by  lapse  of  time  from  bringing  any  action  against  the 
company  to  recover  the  same  at  the  time  the  action  of  eject- 
ment was  begun,  and  were  not  entitled,  therefore,  to  partici- 
pate in  the  distribution  of  the  money  recovered  from  the 
company  by  the  owner  of  the  legal  title. 

Mr.  J.  D.  Braden  and  his  associate  counsel,  for  their  services 
in  the  trial  of  the  ejectment  case,  claimed  one  third  of  the  fund 
for  distribution,  establishing  a  contract  therefor  with  the  plaint- 
iff, made  when  the  action  was  instituted.     A  bill  of  $21,  for 
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the  printing  of  the  paper-book  of  the  defendant  in  error  in  the 
ejectment  case,  was  also  presented. 

Sarah  A.  Oliver  and  others,  brothers  and  sisters  of  Charles 
Warrell,  appeared  before  the  auditor  and  claimed  each  a  por- 
tion of  the  fund,  on  the  ground  that  each  being  an  owner  of  a 
one  ninth  interest  in  the  land  in  September  an( 
the  time  of  the  submission  and  award,  they  we 
to  one  ninth  of  the  fund  for  distribution.     Th 
to  the  allowance  of  the  claim  for  attorneys' 
pense  of  printing  the  paper-book  for  the  Supre 
far  as  the  same  would  affect  their  several  claims 

The  auditor,  upon  the  foregoing  facts  undis; 
tions  controverted,  reported : 

It  cannot  be  doubted  to  whom  this  fund  be 
Certainly  the  parties  to  that  submission,  of  the 
the  rightful  claimants  at  that  time  of  this  fur 
of  the  parties  were  not  doubted  at  that  time,  ai 
ties  to  the  submission  were  the  rightful  ownei 
in  question.  They  mutually  entered  into  this 
mission.  Charles  Warrell  entered  into  the  cc 
others,  thereby  admitting  their  rights.  It  car 
that  the  money  in  court,  and  now  for  distr 
award,  increased  by  the  interest  thereon.  Th 
was  in  favor  of  all  the  parties  to  the  submissi( 
their  respective  interests  therein.  Has  anythi 
since  that  time  to  change  the  rights  of  the  ] 
Let  us  see. 

Charles  Warrell,  since  that  date,  has  becom 
the  whole  tract  of  land ;  of  five  ninths,  as  de^ 
will  of  James  Warrell,  Sr.,  his  father ;  one  ni 
conveyance  from  Rebecca  Miller  and  her  husl 
by  deed  frrtm  Mrs.  Sarah  Ann  Oliver  and  hei 
one  ninth  by  deed  from  William  Warrell  and 
deeds  change  the  rights  of  the  respective  parti 
This  is  the  position  of  Charles  Warrell  as  he 
These  deeds  are  silent  on  the  question  of  dai 
withstanding  this  fact,  Charles  claims  that  1 
these  deeds,  these  parties  are  divested  of  all 
damages  and  the  same  are  vested  in  him.     Thi 
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genious,  and  the  argument  adduced  by  the  counsel  of  Charles 
Warrell  is  equally  ingenious,  but  in  the  judgment  of  the  au- 
ditor, under  the  doctrine  laid  down  in  a  number  of  Pennsyl- 
vania cases,  the  position  is  untenable. 

— Citing  and  considering  McFadden  v.  Johnson,  72  Pa.  335 ; 
Davis  V.  Railway  Co.,  114  Pa.  308 ;  Losch's  App.,  109  Pa.  72 ; 
Wadhams  v.  Railroad  Co.,  42  Pa.  310 ;  Tenbrooke  v.  Jahke, 
77  Pa.  392;  SchuylkiU  and  Susq.  Nav.  v.  Decker,  2  W.  343; 
Beale  v.  Penna.  R.  Co.,  86  Pa.  509 ;  the  auditor  proceeded : 

Under  the  law  as  laid  down  in  these  cases,  these  deeds  to 
Charles  Warrell  would  not  operate  to  strip  the  owners  of  the 
land,  at  the  time  of  the  location  of  the  road,  of  their  right  to 
the  damages  and  to  vest  them  in  Charles.  As  to  the  claim 
under  the  tortious  entry  and  occupancy  of  the  land  by  the 
railroad  company,  how  does  this  affect  or  strengthen  the  claim 
of  Charles  ?  The  facts  of  the  case  are,  that  the  railroad  com- 
pany did  not  agree  with  the  owners  of  the  land  for  compensa- 
tion, neither  did  it  file  a  bond  as  required  by  law ;  neither  did 
it  take  any  steps  to  have  these  damages  ascertained,  as  pre- 
scribed by  the  law,  nor  did  it  comply  with  the  requirements  of 
the  law  in  any  particular  at  the  time  of  the  location  of  the 
road ;  but  it  is  equally  true  that  there  is  no  evidence  in  this 
case  that  does  show,  or  tend  to  show,  that  James  Warrell,  Sr., 
who  was  living  on  the  tract  of  land  at  the  time,  nor  Charles 
Warrell,  nor  Mrs.  Oliver,  nor  Mrs.  Miller,  who  were  living  on 
the  land  with  their  father,  nor  William  Warrell,  who  was  living 
on  another  farm  of  James  Warrell,  Sr.,  in  the  neighborhood, 
ever  made  any  objection  to  the  railroad  company  entering, 
locating  its  road,  and  spending  its  money  in  the  construction 
of  the  same.  They  evidently  acquiesced  in  what  was  being 
done,  and  in  the  way  it  was  being  done.  In  1860  the  company 
and  the  parties  in  interest  in  the  land,  in  an  amicable  and 
friendly  way,  agreed  upon  a  method  to  ascertain'  these  dam- 
ages. They  waived  the  statutory  method  and  established  a 
form  of  their  own.  These  things  all  tend  to  show  the  relation 
and  attitude  of  the  parties  toward  each  other  at  this  time. 
They  are  strongly  persuasive  that  the  question  of  trespass  was 
waived,  and  compensation  for  the  land  taken  was  all  that  was 
claimed  by  the  owners  of  the  land,  and  so  much  was  conceded 
by  the  company.     And  when  the  award  was  made  of  damages, 
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it  related  back  to  the  appropriation  and  was  intended  as  a 

compensation  for  the  land  taken [Under  all  the  proofs, 

the  auditor  is  of  the  opinion  that  the  damages  belong  to  the 
same  parties  who  were  entitled  in  1855,  when  the  entry  was 
made  upon  the  land,  and  the  same  parties  who  entered  into  the 
submission  in  1860,  and  in  whose  favor  the  award  was  made, 
under  that  submission;  that  neither  the  deeds  nor  anything 
done  since  gave  to  Charles  any  right  to  claim  them.  There- 
fore, the  conclusion  of  the  auditor  is,  that  the  estate  of  James 
Warrell,  Sr.,  Mrs.  Miller,  Mrs.  Oliver  and  William  Warrell 
are  entitled  to  take  out  of  this  fund  according  to  their  respec- 
tive rights  in  the  land  in  1855  and  in  1860,  less  the  costs  and 
other  expenses  hereafter  referred  to.]  * 

— Passing  upon  the  other  controverted  question  in  the  case, 
the  auditor,  citing  Dubois's  App.,  38  Pa.  231 ;  McKelvy's  Agp., 
108  Pa.  615 ;  Patten  v.  Wilson,  34  Pa.  299,  found  that  Mr. 
Braden  and  his  associates  were  entitled  to  one  third  of 'the 
Fund  in  court,  less  the  costs  and  expenses  of  the  audit,  and 
also  to  the  charges  for  the  paper-book  of  the  defendant  in  error 
in  the  Supreme  Court,  and  recommended  a  distribution  ac- 
cordingly. 

The  auditor's  report  having  been  filed,  Charles  Warrell  filed 
exceptions  thereto,  alleging  that  the  auditor  erred  in  the  con- 
clusion of  law  embraced  in  [  ]  *,  and  in  reporting  a  distribution 
in  accordance  therewith.  Sarah  A.  Oliver  et  al.  also  filed  ex- 
ceptions, alleging  that  the  auditor  erred,  inter  alia,  in  allowing 
to  the  attorneys  of  Charles  Wan-ell  a  fee  to  the  extent  of  one 
third  of  the  amount  of  the  shares  of  the  exceptants  to  be  de- 
ducted from  their  shares,  and  in  allowing  the  expenses  of  print- 
ing the  paper-book. 

Said  exceptions  of  the  parties  having  been  argued,  on  July 
8,  1889,  the  court  McIlvainb,  P.  J.,  entered  a  decree  dismiss- 
ing all  the  exceptions  and  confirming  the  auditor's  report  ab- 
solutely. Thereupon  Charles  Warrell  took  the  appeal  to  No. 
171,  and  Sarah  A.  Oliver  et  al.  took  the  appeal  to  No.  224, 
severally  assigning  for  error  the  dismissal  of  their  respective 
exceptions  and  the  confirmation  of  the  auditor's  report. 

Mr.  R.  W.  Irwin  and  Mr.  J.  D.  Braden  (with  them  Mr.  E. 
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E.  Crumrine  and  Mr.  Boyd  Crwmrine)^  for  Charles  Warrell, 
appellant. 

Upon  the  question  of  distribution,  as  between  the  claimants, 
counsel  cited:  (1)  Philad.  etc.  R.*Co.  v.  Cooper,  105  Pa.  239; 
McClinton  v.  Railroad  Co.,  66  Pa.  404 ;  Gilmore  v.  Railroad 
Co.,  104  Pa.  275 ;  East  Penna.  R.  Co.  v.  SchoUenberger,  54 
Pa.  144;  Davis  v.  Railway  Co.,  114  Pa.  808;  2  Wood's  Rail- 
way Law,  770 ;  Bemis  v.  Springfield,  122  Mass.  110 ;  Murray 
V.  Commissioners,  12  Met.  455 :  Wheeling  etc.  R.  Co.  v.  War- 
rell,  122  Pa.  618;  Lycoming  Gas  &  Water  Co.  v.  Moyer,  99 
Pa.  615.  (2)  McMullen  v.  Wenner,  16  S.  &  R.  18 ;  Fasholt 
V.  Reed,  16  S.  &  R.  266 ;  Catlin  v.  Robinson,  2  W.  878 ;  Stew- 
art V.  Coder,  11  Pa.  94 ;  Purviance  v.  Lemmon,  16  S.  &  R. 
294.  (8)  Dimmick  v.  Brodhead,  75  Pa.  466;  Livermore  v. 
Jamaica,  28  Vt.  861 ;  Cushman  v.  Smith,  84  Me.  277 ;  Stacey 
V.  Railroad  Co.,  27  Vt.  89;  Fox  v.  Railroad  Co.,  81  Cal.  588 ; 
Hetfield  v.  Railroad  Co.,  29  N.  J.  L.  571 ;  Buffalo  etc.  R.  Co. 
V.  Harvey,  107  Pa.  819 ;  McClinton  v.  Railroad  Co.,  66  Pa. 
404;  2  Wood's  Railway  Law,  790;  Blodgett  v.  Railroad  Co., 
64  Barb.  580.  Upon  the  question  of  the  allowance  of  the 
attorney's  fees,  etc.,  counsel  cited :  8  Pomeroy's  Eq.  J.,  §§  1271, 
1288 ;  East  L.  Lumber  and  Mfg.  Co.  v.  Marsh,  91  Pa.  96 ; 
Ruple  V.  Bindley,  91  Pa.  296 ;  McKelvy's  App.,  108  Pa.  615 ; 
Patten  v.  Wilson,  84  Pa.  299. 

Mr.  John  L.  G-ow  and  Mr.  T.  F.  Bireh^  for  Sarah  A.  Oliver 
et  al.,  appellants. 

Upon  the  question  of  distribution,  as  between  the  claimants, 
counsel  cited :  Davis  v.  Railroad  Co.,  114  Pa.  818 ;  Wadhams 
V.  Railroad  Co.,  42  Pa.  810 ;  McFadden  v.  Johnson,  72  Pa. 
335.  Upon  the  question  of  the  allowance  of  the  attorneys' 
fees,  etc.,  counsel  cited :  Freeman  v.  Shreve,  86  Pa.  185 ;  New- 
baker  v.  Alricks,  5  W.  188;  Knox  v.  Campbell,  1  Pa.  866; 
Brady  v.  Colhoun,  1  P.  &  W.  140. 

Opinion,  Mr.  Justice  Stbbrbtt  : 

These  are  cross-appeals  from  the  decree  distributing  a  fund 
paid  into  court  under  the  following  circumstances : 

In  1855  the  Hempfield  Railroad  Company  located  its  road 
through  a  farm  jointly  owned  by  James  Warrell,  Sr.,  Rebecca 
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Miller,  William  Warrell,  Sarah  A.  Warrell  (now  Oliver),  and 
Charles  Warrell ;  and  for  several  years  thereafter  was  engaged 
in  its  construction  without  having  tendered  a  bond,  or  having 
instituted  any  proceeding  for  adjustment  of  the  damages.  In 
the  meantime  no  resistance  was  offered  by  the  landowners, 
but  in  September,  1860,  they  and  the  railroad  company  entered 
into  a  written  agreement  by  which  the  "  assessment  of  dam- 
ages to  the  property  of  the  parties  of  the  first  part,  by  the 
construction  of  the  railroad  through  it,"  was  refeiTed  to  parties 
therein  named,  to  "fix  and  determine  the  quantity  of  said 
lands  appropriated  and  necessary  to  be  appropriated  by  the 
said  company,  ....  ascertain  and  determine  all  damages  sus- 
tained by  the  parties  of  the  first  part  by  reason  of  the  construc- 
tion of  said  railroad,"  etc.,  and  agreeing  that  the  award  of 
said  referees,  "  or  that  of  a  majority  of  them,  shall  be  final  and 
conclusive,  without  exception,  and  upon  which  judgment  shall 
be  entered  by  the  prothonotary  of  said  court  in  the  proceeding 
or  suit  of  said  parties  of  the  fii-st  part." 

The  referees,  having  heard  the  parties  and  examined  the 
premises,  found  that  the  quantity  of  land  appropriated  by  the 
company,  a  plot  of  which  was  attached  to  their  report,  was 
5.22  acres,  valued  at  $80  per  acre,  and  that  the  said  landowners 
"  have  sustained  damages,  in  the  aggregate,  which,  including 
the  value  of  said  lands  and  the  cost  of  building  the  requisite 
extra  fencing  along  the  side  of  said  road,  amount  to  the  sum 
of  eight  hundred  dollars ; "  which  sum  they  awarded  to  the 
"  owners  of  said  land  as  and  for  all  damages  caused  thereto  by 
the  said  railroad."  That  award  was  accepted  by  the  company 
and  the  parties  in  interest  as  a  final  ascertainment  of  the  dam- 
ages, etc.,  but  no  part  thereof  was  ever  paid  or  otherwise  se- 
cured. 

Afterwards,  in  1866  and  1867,  Charles  Warrell,  by  devise 
and  conveyances,  acquired  the  respective  interests  of  his  co- 
tenants  in  the  farm,  but  neither  the  will  nor  deeds  of  convey- 
ance under  which  he  became  sole  owner  contained  any  reference 
to  the  damages  aforesaid,  nor  did  either  of  the  parties  otherwise 
ti'ansfer  to  him  their  respective  interests  in  the  award.  In 
1884,  Charles  Warrell,  being  thus  invested  with  the  legal  title 
to  the  farm,  brought  an  action  of  ejectment  for  the  strip  of  5.22 
acres  of  land  mentioned  in  the  award,  against  the  Wheeling, 


Digitized  by  LjOOQIC 


608  WESTERN  DISTRICT,  1889. 

Opinion  of  the  CJourt, 

Pittsburgh  &  Baltimore  Railroad  Company,  which,  in  the  mean 
time,  had  succeeded  to  the  property,  rights,  and  fmnchises  of 
the  Hempfield  Railroad  Company.  That  action  was  so  pro- 
ceeded in  that  a  conditional  judgment  was  entered  in  favor  of 
the  plaintiff,  Charles  WarreU,  for  the  strip  of  land  in  contro- 
versy, to  be  released  on  payment  into  court  by  the  company, 
within  60  days,  of  the  amount  of  the  award,  with  interest 
thereon,  amounting  in  all  to  $2,118,  to  be  distributed  by  the 
court  to  the  parties  entitled  thereto.  That  judgment  having 
been  affirmed  by  this  court :  122  Pa.  613,  the  money  was  ac- 
cordingly paid  into  the  court  below,  and  thereupon  an  auditor 
was  appointed  to  distribute  the  same.  Before  bringing  the 
action  of  ejectment,  Charles  Warrell  agreed  with  his  attorney, 
Mr.  Braden,  that  the  latter  should  have,  as  compensation  for 
his  services,  one  third  of  whatever  might  be  recovered. 

The  facts,  of  which  the  foregoing  is  merely  an  outline,  are 
fully  presented  in  the  auditor's  report,  and  constitute  the  basis 
of  the  decree  appealed  from.  Mr.  Braden  having  conducted 
the  suit  against  the  railroad  company  to  a  successful  termina- 
tion, appeared  before  the  auditor,  and  claimed,  for  himself  and 
those  associated  with  him  in  the  case,  one  third  of  the  fund  as 
compensation  for  their  professional  services.  That,  together 
with  a  small  bill  for  printing  the  paper-book  in  the  case,  was 
resisted  by  all  the  parties  in  interest  except  Charles  Warrell. 
Both  claims  were  allowed,  and  from  that  branch  of  the  decree 
the  appeal  of  Sarah  A.  Oliver  et  al..  No  224  October  term 
1889,  was  taken.  The  residue  of  the  fund,  less  costs  of  audit, 
was  claimed  by  Charles  WarreU  as  sole  owner  of  the  legal 
title  on  which  the  action  of  ejectment  was  grounded ;  but  the 
auditor  and  court  below  refused  to  sustain  his  contention,  and 
distributed  it  among  those  who  jointly  owned  the  land,  when 
the  submission  and  award  were  made,  according  to  their  respec- 
tive interests  in  the  land  at  that  time.  From  that  part  of  the 
decree  Charles  Warrell  appealed. 

The  decree  thus  complained  of  is  so  amply  vindicated  in  the 
report  of  the  learned  auditor  and  opinion  of  the  court  below 
that,  for  reasons  there  given,  we  might  well  dismiss  both  appeals 
without  further  comment.  There  can  be  no  question  as  to  the 
character  of  the  fund  in  controversy.  It  represents  the  dam- 
ages sustained  by  the  joint  owners  of  the  farm  by  the  location 
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and  construction  of  the  railroad  through  the  same.  Their 
claim,  as  recognized  in  the  submission,  was  for  those  damages, 
and  nothing  else,  and  the  sum  awarded  to  them  by  the  referees, 
as  tenants  in  common  of  the  land,  is  specified  "  as  and  for  all 
damages  caused  thereto  by  said  railroad."  Charles  WaiTell, 
as  one  of  the  tenants  in  common,  had,  and  still  has,  an  interest 
in  the  award  and  proceeds  thereof,  corresponding  with  his  in- 
terest in  the  farm  at  the  time  the  damages  were  sustained.  He 
never  had  any  more.  He  acquired  no  further  interest  in  the 
award  either  by  the  devise  and  conveyances,  under  which  in 
1866  and  1867  he  became  sole  owner  of  the  farm,  or  by  any 
other  mode  of  transfer.  In  availing  himself  of  the  legal  title, 
as  a  means  of  enforcing  payment  of  the  award,  he  acted  in  his 
own  right  as  to  his  joint  interest  therein ;  but,  as  to  the  respec- 
tive interests  of  his  former  co-tenants,  he  acted  as  their  agent 
and  in  trust  for  them. 

In  McFadden  v.  Johnson,  72  Pa.  336,  the  owner  of  land 
through  which  a  railroad  was  constructed  sold  the  same  without 
receiving  any  compensation  for  damages  done  by  the  construc- 
tion of  the  road,  or  reserving  her  right  thereto.  Afterwards 
the  then  owner  of  the  land  effected  a  settlement  with  the  com- 
pany then  in  possession  of  the  road  for  the  damages  done  to 
tlie  land  before  the  sale,  and  received  the  money.  In  an  action 
by  the  vendor  against  the  person  who  received  the  damages,  it 
was  held  that  plaintiff  was  entitled  to  recover.  Mr.  Justice 
Agnew,  delivering  the  opinion  of  this  court,  said :  "  The  dam- 
ages for  the  injury  done  to  the  land  while  Mrs.  McFadden  was 
the  owner,  were  clearly  a  personal  claim,  which  did  not  run 
with  the  land.  If  the  company  entered  unlawfully,  the  entiy 
and  work  done  upon  the  land  were  a  trespass,  and  the  right  to 
recover  damages  could  be  enforced  by  a  common-law  action. 
If  the  entry  were  lawful,  the  company  acquired  a  right  for 
which  the  damages  (so  called)  are  a  compensation,  enforceable 
in  the  statutory  mode  given  to  assess  it :  McClinton  v.  Rail 
road  Co.,  66  Pa.  409  In  either  case,  quacumque  via  data, 
therefore,  the  right  is  personal,  belonging  to  the  owner  of  the 
land  when  the  entry  and  injury  took  place,  and  could  pass  only 
by  her  assignment." 

Those  who  were  joint  owners  of  the  farm  when  the  railroad 
was  located  and  constructed  by  the  original  company  had,  then. 
Vol.  oxxx — 39 
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a  right  to  the  damages  which  were  afterwards  liquidated,  and 
finally  settled  by  the  award.  If  authority  for  a  proposition  so 
manifestly  just  and  reasonable  as  that  be  needed,  it  may  be 
found  in  Lawrence's  App.,  78  Pa.  365;  Davis  v.  Railway  Co., 
114  Pa.  308,  and  other  cases.  In  the  case  last  cited,  it  was 
held  that  where  a  railroad  company  permanently  locates  its 
road  and  enters  upon  the  land  for  the  purpose  of  constructing 
it,  without  objection  from  the  owner  of  the  land,  that  is  an  ap- 
propriation of  the  land  for  the  purposes  of  the  road,  and  vests 
the  right  to  damages  in  the  landowner,  though  he  lease  it  to 
another  before  a  bond  as  security  for  damages  is  filed,  and  be- 
fore the  road  is  constructed.  As  already  observed,  it  does  not 
appear  that  anything  was  done  by  either  of  the  appellees,  sub- 
sequently to  the  award,  that  could  have  the  effect  of  divesting 
their  respective  interests  in  the  damages  represented  by  that 
instrument,  or  of  transferring  the  same  to  appellant.  In  this 
proceeding  we  have  nothing  to  do  with  the  question  of  appel- 
lant's authority  to  enforce  payment  of  the  award  by  an  action 
of  ejectment.  That  is  res  judicata.  It  was  rightly  and  defini- 
tively settled  in  Wheeling  etc.  Railroad  Co.  v.  Warrell,  122 
Pa.  ,616.  The  assignments  of  error  in  the  first  appeal  are  not 
sustained. 

The  position  assumed  by  appellants  in  the  second  appeal, 
that  they  are  respectively  entitled  to  their  full  shares  of  the 
gross  fund  for  distribution,  without  contributing  anything 
whatever  to  the  necessary  expenses  of  the  litigation  by  which 
it  was  realized  and  brought  into  court,  is  neither  just  nor  equit- 
able. Invested,  as  he  was,  with  the  legal  title  to  the  strip  of 
land  occupied  by  the  railroad  company,  Charles  Warrell  had 
an  undoubted  right  to  maintain  the  action  of  ejectment  which 
resulted  in  enforcing  payment  of  the  award  for  damages,  in 
which  appellants  and  he  were  jointly  interested.  As  was  said 
by  this  court  when  that  case  was  here,  he  "  was  the  proper 
person  to  enforce  the  awai'd."  In  fact  he  was  made  so  by  ap- 
pellants themselves  in  conveying  to  him  the  legal  title  on  which 
the  action  was  grounded.  That  suit  was  vigorously  contested 
in  the  court  below,  and  then  in  this  court.  There  is  no  ques- 
tion as  to  the  necessity  for  the  services  of  able  and  experienced 
counsel  at  every  stage  of  the  litigation.  It  was  only  when 
further  resistance  would  have  been  disastrous  to  the  railroad 
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company  that  it  submitted  to  the  final  judgment,  and  paid  the 
money  into  court.  The  fund  is  there  for  distribution  on  equit- 
able principles,  and  there  appears  to  be  no  good  reason  why 
appellants  should  not  contribute  to  the  necessary  and  reason- 
able expenses  of  litigation,  including  counsel  fees  and  cost  of 
printing  the  paper-book.  It  is  not  even  suggested  that  the 
printing  or  services  of  counsel  were  unnecessary,  or  that  the 
sum  allowed  for  either  is  unreasonable.  On  the  contrary,  the 
broad  ground  is  assumed  by  appellants  that  they  are  entitled 
to  enjoy  the  fruits  of  the  litigation  without  contributing  any- 
thing whatever  to  the  expenses  thereof.  This  is  as  unreason- 
able as  it  is  unjust.  The  expenses  in  question  should  be  paid 
out  of  the  fund.  The  court  below  had  every  opportunity  of 
forming  a  correct  conclusion  as  to  the  reasonableness  of  th# 
claims  presented  by  the  appellees,  especially  the  claim  for  pro- 
fessional services,  and  doubtless  it  was  satisfied  as  to  both. 
There  appears  to  be  nothing  to  have  warranted  a  different 
conclusion.  We  are  of  opinion  that  the  claims  were  rightly 
allowed.  The  bill  for  printing  was  no  doubt  correct,  and,  on 
the  score  of  a  quantum  meruit,  Mr.  Braden  and  his  associates 
were  entitled  to  the  sum  that  was  awarded  to  them.  We  find 
no  error  in  the  record  that  would  warrant  a  reversal  of  the  de- 
cree. 

Decree  affirmed,  and  both  appeals  dismissed,  at 
the  costs  of  the  respective  appellants. 


DAVID  GREGG,  FOR  USE,  v.  S.  ALLEN  ET  AL. 

AFPEAL  BY  DEFENDANTS  PROM  THE  COURT  OF  COMMON  PLEAS 
OF  BUTLER  COUNTY. 

Argued  October  23, 1889— Decided  January  6,  1890. 

Where  the  purchaser  of  real  estate  by  articles,  covenants,  in  consideration 
of  the  reduced  price  at  which  the  real  estate  is  sold,  to  assume  and  dis- 
charge a  liability  of  the  vendor  to  a  third  person,  which  is  evidenced  by 
the  assignment  of  a  judgment  a^nst  the  vendor,  recovery  thereof  may 
be  had  from  the  vendee,  in  assumpsit  by  the  plaintiff  in  the  judgment 
to  the  creditor's  use. 
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Before  Stbbrbtt,  Green,  Clark,  McCollum  and  Mitch- 
ell, JJ. 

No.  183  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  24 
March  Term  1887,  C.  P. 

On  January  12, 1887,  an  action  in  assumpsit  was  brought  by 
David  Gregg,  for  use  of  Charles  McCandless,  against  Samuel 
Allen,  Henry  Allen  and  Thomas  Allen.    Issue. 

At  the  trial  on  November  19,  1887,  a  verdict  was  rendered 
for  the  plaintiff  for  $1,313.13,  and  on  May  15,  1888,  a  rule  for 
a  new  trial  having  been  discharged,  judgment  was  entered  on 
the  verdict,  when  the  defendants  took  a  writ  of  error  to  No. 
115  October  Term  1888,  Sup.  Ct.,  wherein  on  November  5, 
•  1888,  the  judgment  was  reversed,  and  a  venire  de  novo  awai'ded : 
Allen  V.  Gregg,  22  W.  N.  520. 

The  i^emittitur  having  been  tiled  in  the  court  below,  the 
cause  was  again  called  for  trial  on  April  13,  1889,  when  the 
facts  made  to  appear  were  in  substance  as  follows : 

On  May  28, 1877,  Robert  Allen  confessed  judgment  against 
himself  and  in  favor  of  Charles  L.  McCutcheon,  for  use  of 
David  Gregg,  in  a  scire  facias  sur  mortgage,  for  the  sum  of 
$24,440,  including  attorney's  commissions  and  costs.  Upon 
said  judgment  David  Gregg  issued  a  levari  facias,  when  Robert 
Allen  employed  Mr.  Charles  McCandless  and  Mr.  E.  R.  Eckley, 
as  his  attorneys  to  secure  a  reduction  of  the  amount  of  the 
judgment  for  usurious  interest  paid  on  the  indebtedness,  mak- 
ing with  them  a  contract  in  writing  by  which  he  was  to  pay 
them  the  one  half  of  the  amount  of  the  reduction  secured,  and 
$100  each  beside,  as  compensation  for  their  professional  ser- 
vices. Proceedings  were  instituted  to  the  end  proposed,  re- 
sulting in  a  decree  of  the  court  reducing  the  amount  of  the 
judgment  to  $19,086.67.  On*  certiorari  to  No.  325  November 
Term  1879,  Sup.  Ct.,  the  judgment,  on  November  26, 1880, 
was  reversed,  on  the  ground  that  the  court  below  had  no  power 
to  reduce  the  amount  of  the  judgment,  the  facts  being  contro- 
verted, without  an  issue  to  be  tried  by  a  jury :  McCutcheon  v 
Allen,  96  Pa.  319. 

The  court  below  then  directed  a  feigned  issue  to  determine 
how  much  was  due  on  the  judgment,  and  on  January  19, 1881, 
when  the  issue  was  ready  for  trial,  the  parties  made  a  compro- 
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mise  agreement  in  writing,  with  the  following  terms :  "  Judg- 
ment to  be  taken  on  verdict  of  jury  against  defendant  for 
$30,000  and  costs,  $3,000  of  which  is  to  be  assigned  to  Charles 
McCandless,  attorney  for  defendant.  This  to  be  in  considera- 
tion of  the  waiver  of  defences  in  this  case  by  defendant.  The 
land  to  be  sold  at  sheriff's  sale  at  March  Term  1881,  or  as  soon 
as  it  can  be  done,  and  purchased  by  David  Gregg.  Under  the 
above  agreement,  David  Gregg  agrees  to  sell  to  the  sons  and 
sons-in-law  of  Robert  Allen,"  etc.  A  verdict  was  accordingly 
taken  and  judgment  entered  thereon  against  the  defendant  for 
$30,000,  and  on  the  same  day  the  plaintiff  therein  executed  to 
Charles  McCandless  an  assignment  for  $3,000,  "  pursuant  to 
settlement  of  this  date."  This  assignment,  however,  was  not 
filed  of  record. 

At  March  Term  1881,  the  land  bound  by  the  judgment  was 
sold  by  pix)cess  thereon  and  purchased  by  David  Gregg,  who 
on  September  17,  1881,  sold  by  articles  of  agreement  a  portion 
of  it  to  Samuel  Allen,  Thomas  Allen  and  Henry  Allen,  the 
defendants  in  this  case,  for  the  consideration  of  $8,600,  the 
agreement  reciting  that  said  price  was  less  than  the  real  value 
of  the  land,  and  containing  a  provision  on  the  part  of  the  ven- 
dees, that  ^^  they  the  said  second  parties,  covenant  and  agree 
to  assume  and  hereby  do  assume,  all  liability  for  the  three 
thousand  dollars  of  tiie  judgment  of  David  Gregg  v.  Robert 
Allen,  assigned  on  the  19th  of  January,  1881,  to  Charles  Mc- 
Candless, attorney  of  Robert  Allen,  in  the  settlement  of  the 
case  at  F.  I.  D.,  No.  8  March  Term  1881,  and  forever  keep 
said  party  from  in  any  way  being  made  liable  for  the  payment 
of  the  same." 

On  February  22, 1884,  Robert  Allen  executed  a  paper  stat- 
ing that  the  $3,000  "  within  mentioned,  which  was  to  be  as- 
signed to  my  attorney,  Chas.  McCandless,  was  to  be  for  my  use 
in  consideration  of  my  releasing  or  giving  up  all  my  defences 
in  this  case,  and  my  attorney  was  fully  paid  for  his  services 
otherwise,"  and  proceeding  to  assign  and  transfer  the  said 
$3,000  and  its  interest  to  Samuel,  Henry  and  Thomas  Allen. 

On  December  27, 1886,  Charles  McCandless,  who  then  had 
acquired  the  interest  of  E.  R.  Eckley  in  the  contract  for  pro- 
fessional compensation  made  originally,  brought  suit  in  Alle- 
gheny county  against  David  Gregg,  to  collect  the  sum  of 
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$2,178.86,  being  one  half  of  the  $3,000,  assigned  to  him  in 
pursuance  of  the  settlement  of  January  19,  1881.  Having  ob- 
tained a  judgment  against  David  Gregg  for  the  amount  claimed, 
Mr.  McCandless  on  January  11,  1887,  entered  satisfaction 
thereof  on  his  .receipt  from  Mr.  Gregg  of  an  assignment  by  the 
latter  of  his  contract  with  Samuel,  Thomas  and  Henry  Allen, 
for  the  purchase  of  the  land,  dated  September  17, 1881,  the 
$8,500  consideration  money  having  been  previously  paid  to 
Gregg.  Then,  on  the  next  day,  Mr.  McCandless  brought  the 
present  suit. 

At  the  close  of  the  testimony,  the  court,  Hazen,  P.  J^ 
charged  the  jury  in  accordance  with  the  answers  to  points 
presented,  which,  inter  alia,  were  as  follows : 

The  plaintiff  requests  the  court  to  charge : 

1.  The  contract  of  settiement  between  Allen  and  Gregg  of 
January  19, 1881,  and  the  assignment  of  $8,000  by  Gregg  the 
same  day,  all  being  in  writing,  are  to  be  construed  by  the 
court. 

Answer :  This  is  affibrmed.^* 

2.  When  McCandless  and  Eckley  made  the  contract  with 
Robert  Allen,  a  judgment  was  existing  against  Allen  upon  his 
own  confession  for  $24,440  and  interest  from  May  18, 1877, 
and  this  is  the  judgment  to  which  this  contract  referred. 

Answer:  AfiBrmed.** 

8.  If  the  judgment  of  January  19,  1881,  for  $80,000,  less 
the  $3,000  assigned,  is  a  reduction  of  the  former  judgment  for 
$24,440,  then  to  that  extent  the  jury  should  find  that  McCand- 
less and  Eckley  performed  their  part  of  the  contract  and  be- 
came entitied  to  one  half  of  said  reduction. 

Answer:  This  is  aifirmed,  unless  the  jury  find  fronl  the 
weight  of  evidence  that  this  was  not  the  result  of  their  efforts. 

4.  The  two  judgments  referred  to  in  the  last  point  furnish 
the  basis  for  ascertaining  what  reduction,  if  any,  was  secured, 
and  these  judgments  for  this  purpose  are  conclusive  upon 
Robert  Allen  and  also  upon  the  defendants  in  this  suit. 

Answer:  Affirmed. 

6.  If  the  jury  find  that  judgment  was  entered  for  $30,000 
against  Robert  Allen,  pursuant  to  his  agreement  to  waive  de- 
fences, and  as  an  equivalent  for  such  defences  $3,000  was  to  be 
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assigned  by  Gregg  for  use  of  Allen  and  his  attorney,  pursuant 
to  their  previous  contract,  such  an  arrangement  is  in  effect  a 
reduction  of  the  judgment  to  the  extent  of  $3,000,  and  Eckley 
and  McCandless  therefore  became  entitled  to  the  one  half 
thereof. 

Answer:  AflBrmed.** 

6.  If  the  jury  find  that  David  Gregg  was  liable  to  pay  C. 
McCandless,  on  January  11, 1887,  the  sum  of  $1,250,  and  did 
pay  him  that  sum,  then  Gregg  thereby  became  entitled  to  re- 
cover from  the  defendants  that  same  sum,  and  this  suit  being 
for  the  purpose  of  recovering  it  from  the  defendants,  the  plaint- 
iff is  entitled  to  a  verdict  for  whatever  sum  Gregg  was  liable 
to  pay  and  did  pay  to  McCandless,  together  with  interest 
thereon  from  the  date  of  its  payment  by  Gregg. 

Answer :  This  is  aflBrmed.^'' 

7.  That  any  arrangement  or  contract  by  which  the  judgment 
of  $24,440,  and  interest  and  costs  of  that  judgment  on  January 
19, 1881,  would  be  paid  off  by  Allen  with  less  than  the  whole 
judgment,  debt,  interest  and  costs,  was  a  reduction  within  the 
terms  of  the  contract  of  Allen  with  Eckley  and  McCandless. 

Answer:  If  this  means  that  any  arrangement  or  contract 
reached  by  Eckley  and  McCandless,  or  either  of  them,  pro- 
fessionally, by  which  the  judgment  of  $24,440  could  be  paid 
January  19, 1881,  with  less  than  the  whole  sum,  then  it  would 
come  within  the  terms  of  the  contract  of  said  Allen  with  Eckley 
and  McCandless,  and  is  affirmed. 

8.  This  suit  being  to  enforce  the  claim  of  Gregg  against 
Henry,  Samuel  and  Thomas  Allen,  by  reason  of  their  conti-act 
of  September  17,  1881,  wherein  they  assume  payment  of  the 
$3,000  of  the  $30,000  mortgage  judgment,  assigned  to  Charles 
McCandless  pursuant  to  the  contract  of  settlement  between 
Gregg  and  Robert  Allen,  to  be  paid  out  of  the  last  deferred 
payments  of  the  land  therein  sold,  Gregg  having  received  all 
the  money  on  such  payments  from  the  land  sold,  he  thereby 
became  and  was  liable  to  McCandless  and  Robert  Allen  for  the 
$3,000  so  assigned,  and  said  Gregg  having  paid  to  McCandless 
on  the  judgment  obtained  against  him  in  Allegheny  county  the 
sum  of  $1,250,  and  that  claim  being  assigned  in  writing  to 
Charles  McCandless,  he,  as  Gregg's  assignee,  is  entitled  to  re- 
cover in  this  suit  said  sum,  with  interest,  to  the  same  extent 
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that  Gregg  could  have  recovered  on  his  written  contract  of 
September  17, 1881. 

Answer:  This  is  affirmed.  Recovery  in  this  action  is  the 
recovery  of  David  Gregg,  but  that  which  is  recovered  is  for 
the  use  plaintiff,  McCandless.^® 

The  defendants  request  the  court  to  charge : 

1.  If  the  jury  find  from  the  evidence  in  this  case  that  Charles 
McCandless  and  E.  R.  Eckley,  Esqs.,  did  not  succeed  in  reduc- 
ing the  mortgage  of  McCutcheon,  for  use,  v.  Allen,  as  they 
undertook  to  do,  then  there  can  be  no  recovery  in  this  case  by 
the  plaintiff. 

Answer:  This  is  affirmed. 

2.  If  the  jury  find  from  the  evidence  that  the  $3,000  of  the 
judgment  of  McCutcheon  for  use  of  Gregg  v.  Robert  Allen  on 
January  19,  1881,  had  no  relation  to  the  previous  contract  en- 
tered into  between  Charles  McCandless,  Eckley  and  Robert 
Allen,  relative  to  fees,  but  was  wholly  independent  of  it,  and 
was  not  intended  to  be  in  payment  of  fees,  but  was  intended 
to  be  for  the  use  and  benefit  of  Robert  Allen,  then  there  can 
be  no  recovery  by  plaintiff  in  this  action. 

Answer:  This  is  affirmed. 

3.  If  the  jury  find  that  said  assignment  of  $8,000  to  Charles 
McCandless,  who  was  at  the  time  acting  as  attorney  of  Robert 
Allen,  was  wholly  to  him  in  the  capacity  of  attorney,  and  not 
in  whole  or  in  part  for  his  individual  benefit,  then  the  plaintiff 
in  this  action  can  recover  nothing  on  account  of  said  assignment. 

Answer:  This  is  affirmed. 

4.  There  is  nothing  in  the  language  of  the  assignment  of  the 
$3,000  to  Charles  McCandless,  attorney  of  Robert  Allen,  to 
indicate  that  the  amount  assigned,  to  wit:  $3,000,  was  to  be 
divided  between  Robert  Allen  and  Charles  McCandless,  and 
unless  the  jury  find  from  the  evidence  in  this  case  that  said 
assignment  was  made  pursuant  to  and  was  intended  to  carry 
out  the  original  agreement  made  between  Allen,  Eckley  and 
McCandless  relative  to  fees,  the  plaintiff  cannot  recover. 

Answer:  This  is  affirmed. 

6.  Unless  the  jury  find  that  the  assignment  of  the  $3,000  to 
McCandless,  attorney  of  Robert  Allen,  was  connected  with 
and  was  intended  to  carry  out  the  original  agreement  between 
AUen,  Eckley  and  McCandless  relative  to  fees,  there  can  be 
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no  recovery  by  the  plaintiff  in  this  action,  and  that  too  whether 
there  was  or  was  not  any  reduction  of  the  mortgage  and  judg- 
ment effected  by  Eckley  and  McCandless  as  attorneys  for 
Robert  Allen. 
Answer:  This  is  afSrmed. 

6.  The  defendants  in  the  present  suit  having  had  no  notice 
of  the  pendency  of  the  suit  of  Charles  McCandless  v.  David 
Gregg  in  Allegheny  county,  at  No.  621  January  Term  1887, 
and  no  opportunity  having  been  given  them  to  defend  against 
said  suit,  the  exemplification  of  the  record  thereof,  put  in  evi- 
dence by  the  plaintiff,  is  not  even  prima  facie  evidence  against 
them  in  this  action. 

Answer:  This  is  not  affirmed,  but  under  the  offer  it  was 
only  admitted  to  show  the  right  of  the  use  plaintiff  to  maintain 
this  action,  leaving  defendants  full  opportunity  to  defend  the 
action  as  though  they  had  received  notice  to  defend  the  suit  at 
No.  521  January  Term  1887,  in  Common  Pleas  No.  2  of  Alle- 
gheny county.** 

7.  The  burden  of  proof  in  this  case  is  upon  the  plaintiff,  and 
unless  he  has  satisfied  the  jury  by  the  weight  of  evidence,  not 
only  that  the  mortgage  and  judgment  in  question  were  reduced 
by  Eckley  and  McCandless  according  to  their  undertaking,  but 
that  the  assignment  of  the  $3,000  was  intended  in  part  for  the 
individual  benefit  of  McCandless,  there  can  be  no  recovery  by 
the  plaintiff  in  this  action. 

Answer:  This  is  affirmed. 

8.  Unless  the  jury  are  satisfied  from  the  weight  of  evidence 
that  the  contract  of  Eckley,  McCandless  and  Allen,  in  regard 
to  fees,  was  carried  out  and  was  intended  to  be  carried  out  in 
the  assignment  of  the  $3,000,  made  some  two  years  afterwards, 
there  can  be  no  recovery  by  plaintiffs  in  this  action. 

Answer:  Affirmed;  the  proceedings  from  the  inception  to 
the  conclusion  on  January  19, 1881,  were,  as  we  understand  it, 
continuous. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$1,418.76.     A  rule  for  a  new  trial  having  been  discharged,  the 
defendants  took  this  appeal,  assigning  for  error,  inter  alia: 
13.  The  answer  to  defendants'  point.^^ 
14-18.  The  answers  to  plaintiff's  points."  ^  ^» 


Digitized  by  LjOOQIC 


618  WESTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

Mr,  Jos.  H,  Q-albreath  (with'  him  Mr,  J.  B.  McJunkin^  Mr. 
E.  McJunkin  and  Mr,  J,  B,  Brediri)^  for  the  appellants. 

Mr,  John  M,  Thompson  with  him  Mr,  Wm,  Thompson  and 
Mr,  Lev.  McQuistion')^  for  the  appellee. 

Opinion,  Mb.  Justice  Green: 

The  defendants  in  this  case  received  full  consideration  for 
their  covenant  to  indemnify  Gregg  against  the  claim  of  Mc- 
Candless,  growing  out  of  the  assignment  of  the  $3,000  part  of 
the  judgment  of  Gregg  v.  Allen,  assigned  to  McCandless,  in 
the  lower  price  at  which  Gregg  sold  to  them  the  land  described 
in  the  agreement  of  September  17, 1881,  and  the  fact  of  this 
consideration  is  there  recited.  The  land  was  there  stated  to 
be  sold  at  less  than  its  real  value,  and  on  that  account  the  de- 
fendants assumed  all  liability  for  the  payment  of  the  $3,000. 
In  the  present  action,  it  is  only  claimed  by  the  plaintiff  that 
the  defendants  shall  make  good  that  assumption  to  the  extent 
to  which  McCandless  was  interested  in  the  $8,000,  and  for 
which  he  recovered  against  Gregg.  The  testimony  which  was 
rejected  in  the  former  trial  having  been  admitted  in  this,  and 
the  parties  being  heard  on  the  disputed  questions  thereby 
raised,  the  jury  has  found  for  the  plaintiff,  and  it  must  be  as- 
sumed, therefore,  that  McCandless  was  interested  in  the  assign- 
ment of  part  of  the  judgment,  and  that  he  had  not  been  otherwise 
paid  for  his  professional  services  in  connection  with  the  origi- 
nal judgment.  The  fact  that  those  services  were  rendered  is 
demonstrated  by  the  protracted  litigation  which  ended  in  the 
agreement  of  settlement  in  January,  1881,  and  has  been  found 
by  the  jury ;  also,  that  the  amount  of  Gregg's  claim  against 
Robert  Allen  was  reduced  by  the  sum  of  $3,000. 

While  there  is  some  little  complication,  there  is  no  mjrstery, 
about  the  manner  in  which  this  was  done.  Gregg's  claim  was 
for  $30,000  on  its  face,  but  he  got  by  the  settlement  $27,000. 
While  the  judgment  was  for  $30,000,  he  was  to  assign  by  the 
settlement,  and  he  did  assign,  $3,000  of  it  to  McCandless. 
The  reason  for  putting  the  matter  in  that  shape  was  fully  ex- 
plained in  the  testimony,  to  be  on  account  of  subsequent  judg- 
ments which  would  have  swept  away  the  proceeds  of  a  sheriff's 
sale  of  the  property,  if  the  mere  reduction  had  been  made  in 
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the  amount  of  the  judgmeut,  with  no  opportunity  to  McCandless 
and  Eckley  to  getx  any  portion  of  their  share  of  the  reduction. 
Upon  all  this  the  parties  were  fully  heard  by  the  jury,  who 
have  accepted  and  found  the  plaintiff's  theory  to  be  the  true 
one.  Gregg  having  become  a  trustee  for  McCandless  under 
the  settlement  of  January  19, 1881,  to  the  extent  of  his  interest 
in  the  $3,000,  he  was  subsequently  obliged  to  make  that  trust 
good  to  McCandless ;  but,  when  he  sold  the  land,  or  a  portion 
of  it,  to  the  defendants  at  a  price  less  than  its  value,  and  they, 
in  consideration  of  that  fact,  agreed  to  pay  the  whole  of  the 
$3,000,  we  see  no  reason  why  they  should  not  keep  that  cove- 
nant. They  seem  to  contend  now  that  Robert  Allen  alone  was 
entitled  to  the  whole  of  the  $3,000,  and  that  they  have  settled 
with  him ;  but  the  jury  has  found  against  them  on  that  ques- 
tion,' and  we  think  properly.  There  are  numerous  assignments 
of  error,  but  they  are  not  pressed  separately,  and  we  think 
there  is  no  merit  in  any  of  them. 

Judgment  affirmed. 


E.  R.  ARTMAN  &  CO.  v.  WILLIAM  TRUBY. 

APPEAL   BY  PLAINTIFFS  FROM  THE  COURT   OF  COMMON 
PLEAS  OP  INDIANA  COUNTY. 

Argued  October  23,  1889— Decided  January  6, 1890. 
[To  be  reported.] 

1.  When  an  agreement  of  composition  with  creditors  stipulates  that  it 
shall  not  be  binding  unless  signed  by  all  the  creditors  except  certain 
named  holders  of  liens,  it  is  incumbent  upon  the  party  setting  it  up  as 
a  release  of  their  claims  by  those  who  sign  it,  to  show  that  the  condition 
on  which  they  consented  to  be  bound  has  been  fully  complied  witli. 

2.  The  fact  that  such  agreement  recites  that  the  subscribers  have  little 
prospect  of  realizing  anything  on  their  claims  and  that  the  composition 
is  made  in  order  to  secure  something  thereon  out  of  the  debtor's  pro- 
perty, will  not  justify  the  importation  into  it,  by  construction  contrary 
to  its  express  language,  of  an  intention  that  other  secured  creditoi-s 
than  those  named  shall  not  be  required  to  sign. 

3.  The  filing  of  a  mechanics'  lien  for  work  or  materials  furaished  upon 
tlie  order  of  the  owner  of  a  building,  does  not  release  the  owner  from 
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personal  liability  for  such  labor  or  materials,  or  take  away  from  the 
person  so  furnishing  the  same  the  character  of  a  creditor,  within  the 
meaning  of  a  stipulation  for  the  assent  of  all  ^e  creditors  of  such 
owner  to  the  composition  agreement. 
4.  When,  in  pursuance  of  such  agreement,  the  debtor  has  placed  property 
in  the  hands  of  a  trustee  for  sale  and  distribution  among  the  signers, 
one  of  these  is  not  estopped  from  treating  the  agreement  as  void  for 
non-compliance  with  a  condition  precedent,  by  his  mere  omission  to 
give  notice  before  the  sale  of  the  property  that  he  would  so  treat  it, 
although  third  persons  have  given  releases  of  liens  to  enable  the  pro- 
perty to  be  sold. 

Before  Stbrrett,  Green,  Clark,  McCollitm  and  Mitch- 
ell, JJ. 

No.  195  October  Term  1889,  Sup.  Ct. ;  court  below.  No.  252 
March  Term  1883,  C.  P. 

On  April  6,  1888,  there  was  filed  in  the  court  below  a  judg- 
ment note  bearing  date  that  day,  given  by  William  Truby  to 
E.  R.  Artman  &  Co.,  for  $92.20,  and  judgment  was  duly  en- 
tered thereon  for  said  amount.  .Upon  said  judgment,  the 
plaintiffs  issued  writs  of  fieri  facias  and  attachment  execution, 
the  latter  of  which  was  served  on  A.  W.  Eammell  as  garnishee 
of  the  defendant.  Thereupon,  the  defendant  petitioned  the 
court  to  open  the  judgment  and  let  him  into  a  defence.  A 
rule  upon  the  plaintiffs  to  show  cause  why  this  prayer  should 
not  be  granted  was  issued  and  served,  testimony  was  taken 
thereunder,  and  after  a  hearing  the  court  made  the  rule  abso- 
lute, directing  that  an  issue  be  made  up  upon  the  plea  of  pay- 
ment with  leave,  which  was  accordingly  done. 

At  the  trial  of  the  issue  on  January  9,  1889,  the  following 
facts  were  shown : 

The  defendant,  William  Truby,  who  was  engaged  in  mer- 
cantile business  at  Mechanicsburg  in  Indiana  county,  became 
insolvent  about  April  1,  1883.  On  April  2,  1883,  there  was 
entered  upon  the  record  a  judgment  in  favor  of  his  father, 
Simeon  Truby,  for  $4,828.47.  The  same  day  a  number  of 
judgments  were  entered  in  favor  of  other  creditors,  upon 
which  executions  were  issued,  levies  being  made  on  all  the 
personal  property  of  the  defendant.  He  had  a  large  number 
of  creditors  in  Philadelphia,  Pittsburgh  and  Indiana,  whose 
claims  were  not  then  reduced  to  judgment.     The  judgment 
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note  entered  by  the  plaintiffs  on  April  6th  was  given  for  a 
claim  of  this  class,  and  other  claims  were  likewise  reduced  to 
judgment  about  the  same  time.  The  judgments  entered  on 
April  2d,  were,  however,  sufficient  in  amount  to  render  doubt- 
ful the  collection  in  full  of  any  subsequently  entered. 

Desiring  to  attempt  some  sort  of  composition  with  his  un- 
secured creditors,  the  defendant  consulted  Judge  White  then 
in  practice  at  Indiana,  who  prepared  an  agreement  for  that 
purpose,  three  copies  of  which  were  made,  one  for  signature 
by  the  creditors  in  Philadelphia,  another  for  those  at  Pitts- 
burgh, and  the  third  for  those  residing  at  Indiana.  The  first 
of  these  papers  was  presented  to  the  Philadelphia  creditors, 
and,  after  the  addition  of  the  last  clause  stipulating  that  the 
agreement  should  not  be  binding  unless  signed  by  all  creditors 
except  certain  ones  specified,  was  signed  by  the  plaintiffs  and 
a  large  number  of  others,  in  the  following  form : 

"  Whereas,  William  Truby,  of  Mechanicsburg,  Indiana  coun- 
ty, Brushvalley  P.  O.,  has  become  financially  embarrassed  and 
there  appears,  at  present,  little  prospect  of  the  undersigned 
creditors  realizing  anything  out  of  their  claims.  And  whereas 
the  said  Wm.  Truby  is  desirous  of  making  such  arrangement 
with  his  creditors  who  have  no  prospect  of  collecting  their 
claims  by  a  sheriff's  sale,  as  will  enable  them  to  realize  some- 
thing on  their  claims  out  of  his  property.  Now,  the  under- 
signed creditors  of  the  said  Truby,  in  consideration  of  his 
assigning,  transferring  and  delivering  to  A.  W.  Kimmell,  Esq., 
of  Indiana  borough,  or  to  any  other  person  whom  the  majority 
in  number  of  the  creditors  hereto  signing  may  agree  upon  and 
designate,  for  our  use,  all  the  goods  and  merchandise  now  in 
his  store-house,  cellar,  granary  or  other  attachments  to  his  store 
room  in  which  he  keeps  goods  and  merchandise,  and  also  all 
his  accounts,  notes,  judgments  and  other  evidences  of  debt  ho 
now  holds  and  owns,  and  placing  all  the  said  goods  and  mer- 
chandise, accounts,  notes,  judgments  and  evidences  of  debt  in 
our  possession  and  control,  to  be  sold  and  collected  by  us  and 
the  proceeds  thereof  to  be  applied  to  our  claims  pro  rata,  we 
hereby  agree  that  we  will  accept  such  transfer  and  assignment 
of  the  goods,  merchandise,  accounts,  notes,  judgments  and 
other  evidences  of  indebtedness  to  be  applied  on  our  claims  as 
aforesaid  and  that  we  will  thereafter  release  and  discharge  the 
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said  William  Truby  from  the  balance  of  his  indebtedness  to  us 
remaining  unpaid  by  the  proceeds  of  the  goods,  merchandise, 
accounts,  notes,  judgments  and  other  evidences  of  indebted- 
ness, transferred,  assigned  and  delivered  to  us  and  for  our  use 
as  aforesaid.  This  agreement  not  to  be  binding  or  in  force 
against  the  undersigned,  unless  all  the  creditors  except  John 
Truby,  Simeon  Truby,  Thompson  McCrea,  John  Stilts,  J.  C. 
Rugh  &  Bro.  and  C.  Rugh,  who  are  first  judgment  creditors 
of  the  said  William  Truby  and  are  not  to  participate  in  the 
proceeds  of  the  property  above  assigned,  and  the  Farmers  Bank 
which  has  collateral  security  for  its  judgment,  unite  in  and 
sign  this  agreement." 

The  other  two  papers,  which  were  identical  with  the  fore- 
going, except  that  they  did  not  contain  its  concluding  stipular 
tion,  were  signed  by  the  greater  part  of  the  creditors  residing 
at  Pittsburgh  and  Indiana  respectively. 

A  number  of  creditors,  however,  refused  to  sign  either  of 
these  papers.  The  composition  being  likely  to  fall  through  in 
consequence  of  this,  by  reason  of  the  conditional  character  of 
the  agreement  with  those  of  the  creditors  in  Philadelphia  who 
had  signed.  Judge  White  communicated  this  fact  to  J.  C. 
Rugh,  who  was  a  brother-in-law  of  the  defendant.  Thereupon 
Rugh  placed  in  Judge  White's  hands  the  sum  of  $700,  to  be 
used  in  buying  up  the  claims  of  the  creditors  who  refused  to 
assent  to  the  proposed  arrangement.  The  fund  thus  advanced 
by  Rugh  was  his  own  money.  It  was  used  as  directed,  claims 
being  purchased  at  from  36  to  60  per  cent  of  their  face,  and 
assigned  to  Judge  White,  who  held  them  for  the  use  of  Rugh, 
aU  of  this  being  done  without  the  knowledge  of  the  defendant. 
In  this  way  most  of  the  creditors  who  had  not  signed  the  agree- 
ment were  disposed  of. 

After  the  assignments  of  the  claims  thus  purchased  had  been 
procured,  neither  Rugh  nor  Judge  White  signed  the  agreement 
of  composition,  but  Judge  White,  as  Rugh's  attorney  and  rep- 
resentative, gave  his  verbal  assent  thereto.  Miller  Brothers, 
the  Indiana  County  Deposit  Bank,  and  certain  mechanics'  lien 
creditors,  neither  signed  the  agreement  nor  were  asked  to  do 
so.  The  claims  of  these  mefehanics'  lien  creditors  were  for 
materials  furnished  to  the  defendant  for  a  house  built  by  him, 
were  first  liens  upon  the  house  and  perfectly  secured,  and  were 
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afterwards  collected  in  full.  Miller  Brothers  and  the  Indiana 
bank  had  judgments  for  their  claims,  and  liens  upon  the  per- 
sonal property  by  virtue  of  executions  issued  on  April  2, 1883. 
In  addition  to  the  lien  of  its  judgment  and  execution,  the  bank 
held  collateral  securities  for  its  claim,  which  it  had  received 
before  the  entry  of  the  judgments  against  the  defendant,  and 
which  were  applied  by  it  in  the  subsequent  satisfaction  of  its 
judgment. 

When  he  had  completed  his  arrangements  with  the  unsecured 
creditors,  Judge  White  prepared  a  written  agreement  between 
Simeon  Truby,  of  the  first  part,  and  the  execution  creditors  of 
the  defendant,  of  the  second  part,  the  purpose  of  which  waa^to 
effect  a  release  of  the  personal  property  from  the  lien  of  the 
levies  made  thereon,  and  permit  it  to  be  turned  over  to  Kimmell 
in  pursuance  of  the  composition.  It  recited  the  entry  of  the 
judgments  and  the  issue  of  executions  in  favor  of  the  parties 
of  the  second  part,  the  levies  upon  the  personal  property  there- 
under, and  the  endeavor  of  the  defendant  to  effect  a  compro- 
mise with  his  subsequent  judgment  creditors  and  others  having 
claims,  by  delivering  to  them,  or  to  some  person  in  trust  for 
them,  said  personal  property  in  full  satisfaction  of  their  debts ; 
and  provided  that  Simeon  Truby  should  give  to  the  parties  of 
the  second  part  preference  of  lien  upon  the  defendant's  real 
estate  over  his  own  judgment,  and  that  the  parties  of  the 
second  part  should  stay  their  writs  and  release  the  personal 
property  from  their  levies,  upon  the  conclusion  of  a  settlement 
between  the  defendant  and  his  subsequent  creditors  as  afore- 
said. This  agreement  was  signed  by  or  on  behalf  of  all  the 
parties  for  whose  signatures  it  was  prepared,  including  Miller 
Brothers  and  the  Indiana  bank.  Its  stipulations  were  carried 
out,  and  Kimmell  took  charge  of  all  the  personal  property  men- 
tioned in  the  composition  paper,  and  proceeded  to  convert  it 
into  cash. 

When  Kimmell  was  ready  to  make  a  distribution,  Rugh,  as 
the  owner  of  the  claims  purchased  for  him  by  Judge  White, 
waived  any  right  to  participate  therein,  and  those  claims  were 
eliminated  from  the  distribution  as  made.  From  the  proceeds 
of  the  goods  which  had  been  placed  in  his  hands,  and  all  avail- 
able notes  and  accounts,  Kimmell  declared  a  dividend  among 
the  other  unsecured  creditors  of  twelve  per  cent  on  their  claims. 
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Ln  paying  out  this  dividend  he  required  the  payees  to  sign  re- 
ceipts containing  a  release  of  the  defendant  from  the  debts  on 
which  the  payments  were  made.  Some  of  the  creditors  refused 
to  sign  such  a  receipt  or  accept  the  dividend.  Among  them 
was  the  firm  of  Smith,  Seltzer  &  Co.,  whose  claim  amounted 
originally  to  $41.62.  Alleging  that  their  signature  to  the 
composition  paper  was  made  upon  the  condition  that  it  should 
be  approved  by  their  attorney,  and  that  it  had  not  received  his 
approval,  they  issued  an  execution  upon  a  judgment  which  they 
had  obtained  for  the  amount  of  their  claim,  and  levied  on  cer- 
tain property  as  belonging  to  the  defendant.  Judge  White 
testified  that  thereupon  he  paid  to  theii*  attorney  $35,  which 
was  about  seventy  per  cent  of  their  judgment,  and  took  an 
assignment  of  the  judgment  to  himseK;  that  he  made  this  pay- 
ment out  of  his  own  money,  and  purchased  the  claim  of  his 
own  motion,  and  without  any  authority  from  or  consultation 
with  the  defendant,  simply  because  the  witness  preferred  not 
to  be  bothered  with  a  law  suit  over  such  a  small  sum. 

Artman  &  Co.,  the  plaintiffs,  refused  to  accept  the  dividend 
upon  their  claim  and  release  the  defendant,  on  the  ground  that 
the  condition  attached  to  their  engagement  so  to  do,  to  wit,  that 
the  composition  agreement  should  be  signed  by  all  creditors 
with  the  exceptions  therein  specified,  had  not  been  complied 
with. 

At  the  conclusion  of  the  testimony  the  court,  Kkebs,  P.  J., 
of  the  46th  district,  specially  presiding,  after  reviewing  the  tes- 
timony, charged  the  jury  in  part  as  follows : 

Now,  gentlemen  of  the  jury,  I  say  to  you  as  a  matter  of  law, 
as  I  understand  the  law,  that  when  a  composition  agreement  of 
this  kind  does  not  relate  to  real  estate,  does  not  require  the 
transfer  of  real  estate,  or  affect  real  estate,  or  an  interest  in 
real  estate,  a  good  and  valid  and  binding  composition  can  be 
made,  or  an  agreement,  whether  it  is  a  composition  or  something 
else,  without  it  being  signed,  if  it  is  assented  to  by  the  party 

who  is  to  be  bound  thereby [Therefore,  I  say  to  you, 

gentlemen  of  the  jury,  that  I  believe,  and  I  instruct  you  in  this 
case,  that  if  all  the  creditoi-s  assented  to  this  arrangement,  all 
the  class  of  creditors  who  signed  these  papers,  it  would  be  a 
good  and  valid  arrangement,  whether  they  all  actually  signed 
the  paper  or  not.]  ' 
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Now,  gentlemen  of  the  jury,  the  evidence  upon  this  subject 
is  this,  that  there  were  a  number  of  creditors  in  Philadelphia 
and  Pittsburgh,  probably  from  five  to  eight  in  number,  who  de- 
clined to  sign  this  paper.  This  arrangement,  it  was  thought, 
could  not  be  effected  .without  their  consent.  Thereupon,  these 
claims,  as  testified  to  by  Judge  White,  were  purchased  for  Mr. 
Rugh,  and  the  assignments  taken  to  Judge  White,  he  pajdng 
therefor  a  considerably  larger  amount  of  mone}'  than  the  cred- 
itora  would  otherwise  have  gotten  if  they  had  signed  this  paper 
and  shared  along  with  the  others.  The  evidence  would  indi- 
cate that  the  creditors  who  thus  stood  out  and  refused  to  sign, 
received  about  fifty  per  cent  of  their  claims.  The  evidence  is 
that  this  was  done  without  the  knowledge  of  Mr.  Truby ;  he 
was  not  consulted  about  it ;  it  was  not  his  money ;  no  part  of 
this  fund  was  taken  away  from  these  creditors  in  any  shape  or 
form 

Now  this  brings  up  the  question  as  to  whether  or  not  such 
an  arrangement  can  be  made  in  law,  whether  it  is  valid.  We 
have  been  referred  to  cases,  here,  in  which  it  has  been  decided 
that  all  the  creditors,  where  there  is  a  stipulation  of  this  kind, 
must  sign,  and  that  if  one  creditor  receives,  more  than  the  stip- 
ulated amount,  that  the  balance  are  discharged ;  that  is,  that 
they  may  take  what  they  can  get  out  of  the  composition,  and 
then  may  sue  for  the  balance  of  the  claim.  Their  part  of  the 
contract  by  which  they  had  agreed  to  release  the  debtor  is  not 
binding  upon  them  under  such  circumstances.  Now,  gentle- 
men of  the  jury,  that  is  true,  in  a  composition  deed  such  as  those 
cases  refer  to,  where  the  parties  agree  to  pay  a  stipulated  sum 
of  money ;  and  we  would  have  no  diflBculty  in  this  case  what- 
ever, if  this  were  just  exactly  that  kind  of  a  case.  But  the  dis- 
tinction here  is  that  there  was  no  agreement  that  any  specified 
sum  of  money  should  be  paid  the  creditors  who  signed  this  paper. 
The  only  agi^eement  was  that  certain  property  should  be  turned 
over  to  Mr.  Kimmell,  or  some  other  person  to  be  chosen  by  the 
majority  of  the  creditors,  who  should  dispose  of  it  for  their  use, 
and,  upon  the  payment  to  them  of  the  proceeds,  they  were  to 
release  Mr.  Truby  from  further  liability. 

[Now,  gentlemen  of  the  juiy,  I  can  see  no  reason  in  morals, 
and  none  in  law,  why  a  ti-ansaction  that  is  otherwise  bona  fide 
and  honest;  where  the  creditor  has  not  furnished  the  fund; 
Vol.  cxxx — 40 
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where  he  is  not  the  party  who  causes  the  payment  of  the  amount 
in  excess  of  what  the  others  would  have  received ;  where  there 
is  no  contract  and  no  deceit,  no  fraud  practiced  upon  the  cred- 
itors, why  an  arrangement  such  as  testified  to  here  is  not  legaL 
.  ,  .  .  And  therefore,  it  appearing  undisputed  that  Judge 
White  for  Mr.  Rugh,  and  Mr.  Rugh  himseK,  has  assented  to 
the  property  being  disposed  of  in  this  way,  and  the  other  cred- 
itors having  released  their  liens  upon  it,  and  Mr.  Simeon  Truby 
having  released  or  prefen^ed  those  creditors  over  him  in  any 
distribution  of  the  real  estate,  William  Truby's  property,  we 
think  this  arrangement  is  such  that  it  ought  to  be  carried  out.]  ' 

[Now  another  question  is  raised,  which  is  very  much  like  this ; 
that  is,  that  there  were  creditors  here  that  did  not  execute  or 
sign  this  paper.  Four  of  them  were  called,  or  three,  and  tes- 
tified that  they  had  furnished  materials  to  Mr.  Truby  in  the 
erection  and  construction  of  some  building  or  other,  and  they 
have  entered,  and  had  entered,  mechanics'  liens  against  the  build- 
ing for  their  claims.  By  that  act,  they  declared  that  they  had 
furnished  those  materials  on  the  credit  of  the  building,  and  not 
on  the  personfil  credit  of  William  Truby ;  and  after  a  careful 
examination  of  these  papers,  I  am  fully  persuaded  that,  so  far 
as  those  creditors  are  concerned,  they  were  not  required  to  sign 
this  paper,  or  either  of  them.  Their  claim  is  what  is  known  in 
law  as  a  claim  in  rem.  It  was  a  claim  against  the  building,  and 
was  not  a  personal  claim  against  William  Truby,  and,  if  that 
building  did  not  pay  that  claim,  that  was  the  end  of  it.  There 
was  no  personal  liability  further  by  Mr.  Truby,  and,  therefore, 
it  was  not  necessary  that  these  persons  should  sign  this  paper, 
or  assent  to  it  even.]  * 

[That  brings  us  to  another  claim,  and  that  is  the  claim  of  the 
Indiana  Deposit  Bank.  You  will  remember  the  testimony  of 
Judge  White  and  the  testimony  of  William  Truby,  William 
Truby  particularly.  He  testifies  that  some  six  weeks  before 
these  diflSculties  came  upon  him,  he  had  deposited,  and  I  sup- 
pose it  was  at  the  time  he  obtained  the  lien,  he  had  given  tx)  the 
Indiana  Deposit  Bank  as  security  for  a  note  they  held  of  his, — 
we  don't  know  when  it  was  discounted,  but  probably  at  that 
time, — four  or  five  notes,  judgment  notes  he  held  against  other 
parties.  The  Indiana  Deposit  Bank  had  a  judgment  against 
William  Truby,  and,  in  order  to  perfect  this  arrangement,  they 
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along  with  tbe  persons  named  in  the  Philadelphia  agreement, 
stayed  their  writs  and  executed  this  agreement  by  which  this 
property  was  released  and  turned  over  to  Mr.  Kimmell,  so  that 
the  proceeds  of  it  could  be  applied  to  the  persons  who  had  al- 
ready signed  those  papera  or  assented  to  them.  Well  now, 
gentlemen  of  the  jury,  that,  in  my  judgment,  is  a  suflScient  an- 
swer to  the  allegation  that  they  were  bound  to  sign  this  paper. 
Without  their  consent  and  without  their  signing  that  paper  and 
thereby  releasing  their  levy  on  this  personal  property,  for  they 
were  otherwise  secured,  this  arrangement  could  not  have  been 
perfected,  and  these  creditors  could  not,  so  far  as  the  evidence 
in  this  case  shows,  have  obtained  anything.]  * 

It  is  true  E.  R.  Artman  &  Co.  have  not  taken  anything ; 
they  have  declined  to  take  the  pro  rata,  but  that,  of  itself, 
would  make  no'  particular  difference.  They  were  entitled  to 
the  pro  rata,  unless  they  can,  through  this  proceeding,  have  this 
entire  arrangement  nullified,  and  obtain  a  payment  of  their 
claim  in  full  by  attaching  the  proceeds  of  this  property  in  the 
hands  of  Mr.  Kimmell. 

We  are  asked  by  the  plaintiffs  to  say  to  you, 

1.  That  it  appearing  by  the  uncontradicted  evidence  in  the 
case  that  all  the  creditors  of  William  Truby,  the  defendant, 
did  not  sign  the  composition  paper  marked  exhibit  A,  signed 
by  Artman  &  Co.,  the  plaintiffs,  except  those  named  therein 
who  were  not  to  sign,  that  contract  is  void  as  against  Artman 
&  Co.  and  the  verdict  must  be  for  the  plaintiffs. 

Answer :  We  decline  to  so  charge  you,  and  have  given  our 
reasons  in  our  general  charge.® 

2.  The  composition  agreement  marked  exhibit  A  having 
provided  that  all  the  creditors  of  William  Truby  should  sign, 
except  those  specially  named  and  excepted  in  said  agreement, 
otherwise  the  agreement  would  be  void,  this  required  all  to 
sign,  whether  secured  creditors  or  not,  excepting  those  named 
in  said  agreement,  and  if  all  others  did  not  sign,  the  contract 
is  void  and  the  verdict  must  be  for  the  plaintiffs. 

Answer :  We  refuse  that  point  for  reasons  given  in  our  gen- 
eral charge.' 

3.  The  purchase  of  claims  of  creditors  who  would  not  sign 
the  composition  papers,  at  fifty  per  cent  or  thereabouts,  by  the 
attorney  for  Truby,  with  money  furnished  by  Rugh,  the  brother- 
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in-law  of  Truby,  in  order  to  get  them  out  of  the  way,  would 
be  such  a  violation  of  the  terms  of  the  composition  papers  as 
would  make  it  void  as  against  those  who  did  previously  sign, 
even  though  the  attorney  making  the  purchase,  did  afterwards 
verbally  assent  to  the  terms  of  the  agreement. 

Answer :  We  refuse  that  point.® 

[Now,  gentlemen  of  the  jury,  this  brings  us  to  the  conclusion 
of  this  case  in  which  we  believe  that  the  defendant  is  entitled 
to  your  verdict,  and  we  instruct  the  clerk  so  to  take  your  ver- 
dict.] i« 

The  jury  rendered  a  verdict  for  the  defendant  as  directed, 
and  judgment  was  entered  thereon ;  whereupon  the  plaintiffs 
took  this  appeal,  assigning  for  error : 

8-5.  The  parts  of  the  charge  embraced  in  [  ]  »  *®  » 

6-8.  The  answers  to  plaintiffs'  points.®  *®  • 

12.  The  part  of  the  charge  embraced  in  [  ]  '* 

Mr.  J,  N.  Banks  (with  him  Mr,  Samitel  Ounningham  and  Mr, 
H,  K,  Sloan)^  for  the  appellants : 

1.  The  agreement  signed  by  the  plaintiffs  was  no  defence  to 
their  right  to  recover  upon  their  note,  for  the  reason  that  other 
creditors,  upon  whose  signatures  it  was  expressly  conditioned, 
did  not  sign  it :  Lower  v.  Clement,  25  Pa.  65 ;  Greer  v.  Shriver, 
53  Pa.  259;  Laird  v.  Campbell,  100  Pa.  159 ;  Lane's  App.,  82 
Pa.  289 ;  Patterson  v.  Boehm,  4  Pa.  507  ;  2  Pomeroy's  Eq.  J., 
§  968.  The  paper  stated  what  creditors  were  not  to  sign,  and 
provided  that  if  all  others  did  not  do  so  it  should  be  void.  The 
Indiana  Deposit  Bank  -and  Miller  Brothers  were  not  among 
those  thus  excepted,  and  it  was  eiTor  to  chai'ge  that,  because 
they  were  sufficiently  secured,  it  was  unnecessary  for  them  to 
sign.  The  instructions  respecting  the  mechanics'  liens  are  too 
manifestly  erroneous  to  need  any  discussion. 

2.  The  purchase  of  claims  as  shown  by  the  testimony,  or  the 
paying  them  off  at  from  40  to  70  per  cent,  when  their  holders 
could  not  be  induced  to  sign  the  composition  paper,  was  a 
fraud  upon  those  who  did  sign,  and  avoided  the  contract.  If 
Artman  &  Co.  had  known  that  on  their  refusing  to  sign,  their 
claim  would  have  been  bought  up  at  from  50  to  70  per  cent, 
they  would  not  have  given  their  signature  and  taken  the  risk 
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of  receiving  only  12  per  cent  as  offered.  If  the  contract  was 
void  from  this  or  any  other  cause,  it  could  be  ratified  only  upon 
a  new  consideration :  Stuart  v.  Blum,  28  Pa.  225.  None  such 
is  claimed  to  have  been  given.  The  court  was  clearly  in  error 
in  directing  a  verdict  for  the  defendant.  There  were  questions 
upon  which,  if  the  court  were  not  satisfied  to  give  binding 
instructions  for  the  plaintiffs,  the  case  should  have  gone  to  the 
jury- 

Mr.  John  P,  Blair  (with  him  Mr.  W.  L.  Stewart)^  for  the 
appellee : 

1.  Was  the  agreement  signed  or  assented  to  by  all  the  cred- 
itors concerned  in  it,  within  the  meaning  of  the  contract  and 
the  law  controlling  it?  The  agreement  designates  the  creditors 
coming  within  its  scope  as  those  who  "  have  little  prospect  of 
realizing  anything  "  and  "  no  prospect  of  collecting  their  claims 
by  a  sheriff's  sale."  No  creditor  would  likely  mistake  its  pur- 
pose ;  it  would  not  occur  to  him  that  one  having  a  lien  that 
was  ceiiain  to  bring  him  payment  in  full,  would  be  expected 
to  abandon  it  and  release  the  entire  debt,  in  return  for  an 
agreement  which  on  its  face  only  promised  him  "  something." 
Upon  this  question  of  construction  we  refer  to  WeUs  v.  Green- 
hill,  5  B.  &  Aid.  869  (7  E.  C.  L.  R.  472), 

2.  If  the  purchases  of  claims  made  by  Rugh  were  not  illegal, 
the  agreement  is  not  void  by  reason  of  his  not  having  signed 
as  the  holder  of  those  claims,  for  he  distinctly  assented  to  its 
terms,  and  afterwards  waived  his  right  to  participate  in  the 
fund.  A  formal  signing  of  such  an  agreement  is  not  essential. 
It  is  binding  on  the  creditor  if  he  assents,  to  it,  and  especially 
if  he  accepts  money  under  it :  Jolly  v.  Wallis,.  3  Esp.  228 ;  Ex 
parte  Sadler,  15  Ves.  52 ;  Fellows  v.  Stewart,  24  Wend.  294. 
When  he  waived  his  right  to  the  money  for  reasons  that  recog- 
nized the  obligation  of  the  contract  upon  him,  this  was  equiva- 
lent to  an  acceptance  of  the  money. 

3.  We  do  not  question  the  authorities  cited  by  the  plaintiffs, 
respecting  secret  preferences  extended  to  a  few  creditors  as  an 
inducement  to  sign,  but  they  do  not  meet  this  case.  Rugh  in- 
duced nobody  to  sign;  much  less  did  the  defendant.  The 
accounts  purchased  by  Rugh  were  certainly  the  subject  of  sale. 
He  bought  them  fairly,  with  his  own  money,  and  without  the 
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defendant's  knowledge.  The  defendant  was  under  no  obliga- 
tion to  reimburse  him.  The  facts  being  undisputed,  the  ques- 
tion of  the  legality  of  the  puixjhase  was  for  the  court,  and  it 
did  not  vitiate  the  composition :  Babcock  v.  Dill,  43  Barb.  577. 
Smith,  Seltzer  &  Co.  signed  the  agreement  unconditionally. 
In  settling  with  them  out  of  his  own  money  and  without  the 
defendant's  knowledge.  Judge  White  was  merely  buying  ex- 
emption from  an  unfounded  law  suit. 

4.  Even  if  the  contract  was  not  strictly  followed  as  to  pro- 
curing the  signatures  of  all  creditors  interested  in  it,  the 
plaintiffs  should  be  estopped,  at  this  late  stage  of  the  proceed- 
ings, from  questioning  its  validity.  What  is  called  the  com- 
position paper  is  not  the  ordinary  form  of  composition.  The 
creditors  secured  by  executions  abandoned  that  security  in 
favor  of  those  who  otherwise  would  have  gotten  nothing,  and, 
in  compensation,  Simeon  Truby  gave  the  execution  creditors 
priority  of  lien  on  the  real  estate.  The  original  rights  of  the 
secured  creditors  are  now  gone  and  cannot  be  restored.  The 
plaintiffs  expressed  no  dissent  till  months  afterward,  when 
Kimmell,  as  the  agent  of  themselves  and  others,  had  sold  the 
property  and  partly  distributed  its  proceeds. 

Opinion,  Mr.  Justice  McCollitm  :  » 

The  plaintiffs  obtained  a  judgment  against  the  defendant  in 
the  Court  of  Common  Pleas  of  Indiana  county,  on  April  6, 
1883,  for  $92.20.  On  January  14, 1886,  on  the  application  of 
the  defendant,  this  judgment  was  opened  to  aUow  him  to  show 
that  the  plaintiffs  had  agreed  with  him  to  satisfy  it,  on  his 
transferring  to  A.  W.- Kimmell  certain  specified  property  in 
trust  for  the  benefit  of  the  plaintiffs  and  certain  other  creditors 
of  the  defendant,  and  that  he  had  complied  with  his  part  of 
the  agreement. 

The  agreement  relied  on  as  the  basis  of  the  defence  to  the 
judgment,  was  in  writing,  and  contained  the  following  pix>vi- 
sion :  "  This  agreement  not  to  be  binding  or  in  force  against 
the  undersigned,  unless  all  the  creditors,  except  John  Truby, 
Simeon  Truby,  Thomson  McCrea,  John  Stilts,  J.  C.  Rugh  & 
Bro.,  and  C.  Rugh,  who  are  first  judgment  creditors  of  the  said 
William  Truby,  and  are  not  to  participate  in  the  proceeds  of 
the  property  above  assigned,  and  the  Farmers  Bank,  which 
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has  collateral  security  for  its  judgment,  unite  in  and  sign  this 
agreement. 

The  agreement  was  signed  by  the  plaintiflfe,  but  it  was  not 
signed  by  all  the  creditors  who,  by  its  terms,  were  required  to 
sign  it,  to  make  it  binding  upon  the  creditors  who  did  sign  it 
Some  of  the  creditors  who  refused  to  sign  it  were  paid  50  per 
cent  of  their  claims ;  others  were  paid  in  full,  or  secured,  and 
Smith,  Seltzer  &  Co.,  who  did  sign  it,  were  paid  70  per  cent, 
while  the  proceeds  of  the  assigned  property  pay  a  dividend  of 
12  per  cent.  It  is  claimed  that  these  payments  were  made  by 
Judge  White  with  his  own  money,  or  money  furnished  by 
J.  C.  Rugh,  a  brother-in-law  of  the  defendant,  and  without 
the  defendant's  knowledge ;  that  the  parties  who  furnished  the 
money  make  no  demand  upon  the  defendant,  and  that  he  is 
under  no  legal  obligation  to  reimburse  them;  and  that  the 
plaintiffs  cannot  complain  of  these  payments,  because  they  are 
not  prejudiced,  but  are  benefited,  by  them.  It  is  further  claim- 
ed that  it  was  not  the  intention  or  understanding  of  the  parties 
to  the  agreement,  that  the  creditors  who  were  secured  by  judg- 
ment, mechanics'  liens  or  collateral,  should  sign  it. 

The  learned  judge  adopted  these  views,  and  directed  a  ver- 
dict for  the  defendant.  In  this,  we  think,  he  erred.  The  true 
inquiry  was  whether  the  plaintiffs  were  bound  to  accept  the 
dividend  under  the  assignment,  in  discharge  and  satisfaction 
of  their  judgment.  Their  undertaking  was  in  writing,  and  on 
condition  that  all  the  creditors  except  six  "first  judgment 
creditors,"  who  were  named,  should  sign  the  agreement.  There 
was  no  ambiguity  in  the  written  instrument,  and  there  was  no 
claim  or  evidence  of  fraud  or  mistake  on  which  to  modify  or 
reform  it.  We  must  therefore  accept  and  construe  it  as  it  is 
written.  We  can  enforce  contracts  as  parties  make  them,  but 
we  cannot  make  contracts  for  them.  If  it  could  be  demon- 
strated that  the  plaintiffs  would  receive  a  larger  dividend  un- 
der the  assignment,  by  reason  of  the  payments  made  as  claimed, 
it  would  not  defeat  their  right  to  insist  on  the  condition  on 
which  they  consented  to  be  bound. 

In  Lower  v.  Clement,  25  Pa.  63,  it  was  held  by  this  court 
that  where  an  instrument  of  release  stipulated  that  it  should  be 
void  if  not  agreed  to  by  all  creditors  in  a  given  place,  and  it 
was  signed  by  several,  the  party  setting  it  up  must  show  that 
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those  who  assented  comprised  all  the  creditors  designated ;  and 
Woodward,  J.,  said  that  a  defendant,  seeking  to  defeat  a 
clear  legal  liability  under  such  an  instrument,  was  bound  to 
prove  performance  of  every  condition  on  which  its  effect  was 
limited.  In  Greer  v.  Shriver,  53  Pa.  259,  the  plaintiff  signed 
an  agreement  to  take  50  per  cent  of  his  claim,  "  on  condition 
that  all  the  creditors  sign."  He  received  the  60  per  cent, 
and  gave  up  his  notes,  but  all  the  creditors  did  not  sign,  and 
some  were  paid  in  full,  and  it  was  held  that  he  might  recover 
the  balance  of  his  claim  from  his  debtor.  The  decisions  in 
Lane's  App.,  82  Pa.  289,  and  Laird  v.  Campbell,  100  Pa.  165, 
are  to  the  same  effect. 

The  creditors  who  entered  mechanics'  liens  against  the  de- 
fendant for  materials  furnished  or  labor  done  at  his  request, 
did  not,  as  was  supposed  by  the  learned  judge,  thereby  release 
him  from  personal  liability  for  such  labor  and  materials.  When 
the  owner  and  the  contractor  are  the  same  person,  there  may 
not  only  be  a  mechanics'  lien  filed  against  the  owner  and  con- 
ti*actor,  and  that  prosecuted  to  judgment,  but  a  personal  action 
may  be  brought  against  the  owner  or  contractor  on  his  personal 
liability  on  the  contract.  A  party  may  have  many  securities 
for  the  same  debt,  and  may  proceed  on  them  all  until  he  ob- 
tains satisfaction:  Powell  v.  Manufacturing  Co.,  8  W.  N.  293. 

As  the  condition  on  which  the  plaintiffs  signed  the  agree- 
ment has  not  been  complied  with,  and  they  have  not  waived  it, 
or  done  anything  to  estop  them  from  setting  it  up,  the  judg- 
ment must  be  reversed.  It  was  the  duty  of  the  court,  upon 
the  whole  evidence,  to  instruct  the  jury  to  return  a  verdict  for 
the  plaintiffs.  We  sustain  the  sixth  specification  of  error,  and, 
as  this  is  decisive  of  the  case,  we  need  not  discuss  the  remain- 
ing specifications. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 
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A.  W.  ACHESON  v.  M.  H.  STEVENSON  ET.  AL. 

APPEAIi  BY  PLAINTIFF  FBOM  THE  COURT  OF  COMMON   PLEAS 
OF  WASHINGTON  COUNTY,   IN   EQUITY. 

Argued  October  23, 1889— Decided  January  6,  1890. 

(a)  A  deed  conveyed  a  town  lot,  adjoining  other  lands  of  the  grantor, 
with  the  habendum:  *•  To  have  and  to  hold  the  said  premises,  ...... 

without,  however,  the  right  to  drill  or  mine  for  petroleum,  carbon  oil, 
or  natural  gas,  which  right  is  not  intended  to  be  conveyed,  but  is  for- 
bidden to  both  parties  hereto." 

(6)  On  a  bill  filed  by  the  grantor  to  restrain  the  grantee  from  drilling  for 
oil  on  the  lot  conveyed,  it  appeared  from  the  affidavits  read  that  the 
grantor  himself  had  put  down  one  or  more  producing  wells,  on  property 
still  remaining  in  his  ownership,  but  adjoining  that  he  had  conveyed  to 
the  defendant. 

1.  In  such  case,  the  court  below  finding  that  the  plaintifiTs  equity  was 
questionable,  by  reason  of  his  own  acts  in  drilling  oil-wells  near  the  lot 
conveyed,  and  that  the  injury  was  not  irreparable  on  final  hearing,  an 
order  refusing  to  grant  a  preliminary  injunction  on  plaintiflTs  motion 
would  not  be  reversed. 

Before  Sterrbtt,  Green,  Clark,  McCollum  and  Mitch- 

ELL,  cl  cl  • 

No.  215  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  606, 
C.  P.  in  equity. 

On  August  15,  1889,  a  bill  in  equity  was  filed  by  A.  W. 
Acheson  against  M.  H.  Stevenson,  J.  Adolph  Schmitz,  Effie  B. 
Schmitz,  John  Burns  and  James  M.  Hughes,  which  averred,  in 
substance : 

1,  2.  That  on  June  21,  1887,  the  plaintiff  sold  and  conveyed 
to  Mrs.  EflBe  B.  Schmitz  a  lot  of  ground  fronting  60  feet  on 
Prospect  avenue  and  extending  back  198  feet  to  a  private  alley, 
which  alley  for  its  whole  length  adjoined  other  lands  still 
owned  by  the  plaintiff,  the  conveyance  containing  the  follow- 
ing habendum :  "  To  have  and  to  hold  the  said  premises,  with 
all  and  singular  the  appurtenances,  unto  the  said  party  of  the 
second  part,  her  heire  or  assigns,  to  the  only  proper  use,  benefit 
and  behoof  of  the  said  party  of  the  second  part,  her  heirs  and 
assigns  forever.     Without,  however,  the  right  to  drill  or  mine 
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for  petroleum,  rock  oil,  carbon  oil,  or  natural  gas,  which  right 
is  not  intended  to  be  conveyed  but  is  forbidden  to  both  parties 
hereto."  A  copy  of  said  conveyance  was  attached  as  a  part  of 
the  bill  and  marked  exldbit  A. 

3.  That  since  executing  and  delivering  the  said  deed,  the 
plaintiff  had  executed  and  delivered  to  Gibson  &  Giles  an  oil- 
and  gas-lease  on  an  out-lot  near  the  lot  described  in  the  pre- 
ceding paragraph,  containing  about  four  or  five  acres,  upon 
which  said  Gibson  &  Giles  had  completed  an  oil-well  which 
was  producing  oil  in  large  quantities. 

4.  That  the  defendants,  with  full  knowledge  and  notice  of 
the  restriction  contained  in  said  deed  to  Mrs.  Efl&e  B.  Schmitz, 
against  the  protest  of  the  plaintiff,  and  in  violation  of  the  re- 
striction in  said  deed,  were  proceeding  to  drill  an  oil-  or  gas- 
well  within  80  feet  of  the  lands  of  the  plaintiff  and  within  200 
feet  of  the  well  mentioned  in  paragraph  3  of  the  bill. 

Upon  the  foregoing  averments  the  plaintiff  prayed  for  relief : 
1.  That  the  defendants  make  answer.  2.  That  they  make  full 
disclosure  of  all  parties  interested  in  the  operations  complained 
of.  8.  That  by  preliminary  and  thereafter  by  perpetual  in- 
junction the  defendants,  etc.,  be  restrained  and  enjoined  from 
proceeding  to  drill  or  mine  for  oil  or  gas  in  or  upon  the  prem- 
ises described  in  the  bill.  4.  For  an  account.  5.  For  further 
relief. 

At  the  hearing  of  the  motion  for  a  preliminary  injunction, 
on  August  21, 1889,  affidavits  were  read  by  the  plaintiff  and 
by  the  defendants,  and  on  August  28th,  the  court,  McIlvainb, 
P.  J.,  filed  the  following  opinion  and  decree : 

The  plaintiff's  right  to  a  preliminary  injunction  in  this  case 
depends  on  three  things,  to  wit:  1.  On  the  existence  and 
character  of  the  restriction  contained  in  his  deed  to  Mrs.  Effie 
B.  Schmitz.  2.  On  the  violation  by  the  defendants  of  the  pro- 
visions of  that  restriction,  and  3.  On  the  question  whether  the 
plaintiff  "  by  his  own  conduct  has  deprived  himself  of  the  right 
to  equitable  interference  for  the  prevention  of  the  breach  of 
the  restriction  contained  in  this  deed." 

Let  it  be  conceded,  as  we  think  it  must  be,  that  the  words, 
"  Without,  however,  the  right  to  drill  or  mine  for  petroleum, 
rock  oil,  carbon  oil,  or  natural  gas,  which  right  is  not  intended 
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to  be  conveyed  but  is  forbidden  to  both  parties  hereto,"  as 
found  in  the  habendum  of  the  plaintifPs  deed  to  Mrs.  Schmitz, 
constitute  a  lawful  restriction,  and  that  the  defendants  have 
no  right  under  this  deed  to  drill  an  oil-  or  gas-well  on  the  prem- 
ises therein  conveyed ;  and  let  it  also  be  further  conceded,  as 
it  must  be,  that  the  defendants  are  engaged  in  drilling  such  a 
well  on  the  lot  in  question,  stiU  the  plaintiff  cannot  invoke  the 
aid  of  a  court  of  equity,  and  successfully  ask  that  the  defendants 
be  enjoined  from  so  doing,  unless  it  appear  that  he  has  carried 
out  his  part  of  the  contract  or  agreement  which  resulted  in 
placing  the  restriction  upon  the  use  and  enjoyment  of  the  lot 
conveyed.  And  here  is  where  the  contest  in  this  case  arises. 
As  to  the  purpose  of  this  restriction,  or  why  it  was  inserted  in 
the  deed,  the  deed  itself  is  silent.  And  we  must  turn  to  the 
affidavits  which  were  read  at  the  hearing,  for  information  on 
this  branch  of  the  case. 

From  the  affidavits  of  the  plaintiff  it  appears  that,  some  time 
ago,  he  laid  out  a  plan  of  lots  to  be  known  as  the  "  Acheson 
Addition "  to  the  borough  of  Washington ;  that  the  lot  in 
question  is  in  this  addition  ;  that  the  clause  in  Mrs.  Schmitz's 
deed,  which  we  have  quoted,  was  intended  as  a  reservation  of 
the  oil  and  natural  gas ;  that  in  the  sale  of  the  lots  in  this  ad- 
dition it  was  always  his  intention  to  reserve  the  oil  and  gas, 
and  that  he  in  no  way  bound  himself  not  to  mine  the  oil  under 
these  lots  by  locating  wells  on  ground  which  was  not  properly 
a  part  of  the  addition. 

The  defendants  claim  that  the  clause  in  the  deed  referred  to 
was  not  intended  as  a  reservation  of  the  oil  and  gas,  but  as  a 
restriction  to  be  placed  in  all  the  deeds  for  the  benefit  of  all 
the  lot-holders  in  the  addition,  the  object  being  to  secure  to 
them  dwelling  places  free  from  the  annoyance  of  oil-  and  gas- 
wells,  or,  as  Prof.  Schmitz  poetically  expresses  it,  "a  quiet  rural 
retreat."  We  quote  from  the  affidavits  filed  by  the  defendants 
in  support  of  this  claim : 

Prof.  Henry  Woods,  who  purchased  one  of  these  lots,  avers 
*'  that  the  judge  told  him,  when  the  restriction  was  put  in  his 
deed,  that  the  object  of  it  was  to  protect  the  lot-holders  against 
the  drilling  of  oil-  or  gas-wells ; "  says  he,  "  we  want  this  for  a 
nice,  quiet  place  for  residence." 

Prof.  W.  C.  McClelland  avers  that  when  he  received  his 
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deed  it  was  explained  to  him,  "  that  the  covenant  was  not  in- 
tended as  a  reservation  of  the  oil  and  gas,  for  they  did  not  be- 
lieve there  was  any  oil  or  gas  there ;  but  that  it  was  intended 
for  the  mutual  protection  of  lot-holders  against  each  other ; 

both  Mark  and  the  judge  told  me  that  no  well  would 

be  put  down  on  the  addition." 

M.  H.  Stevenson,  Esq.,  avers  that  the  plaintiiEE  said  to  him, 
when  he  accepted  his  deed,  'Hhat  the  covenant  against  drilling 
was  for  mutual  protection  of  the  lot  owners  against  each  other, 
and  that  he  would  not  sell  any  lots  in  the  addition  without 
having  it  in  the  deed.  He  also  mentioned  the  fact  that  he 
lived  out  there  himself,  and  that  he  would  not  have  any  well 
around  there  anywhere." 

T.  F.  Birch,  Esq.,  avers  that  when  he  bought  a  lot  from  the 
plaintiff  "he  explained  that  they  wanted  that  neighborhood  for 
a  quiet  place  of  residence,  and  that  there  were  to  be  no  wells 
drilled  around  there ;  that  the  restriction  was  for  the  mutual 
protection  of  the  lot  owners,  and  to  protect  them  from  the  an- 
noyance of  oil-  and  gas-wells.  The  Achesons  owned  other  lots 
there,  and  I  understood  that  they  were  no  more  at  liberty  to 
drill  than  anybody  else." 

Prof.  Adolph  Schmitz  avers  that  the  plaintiff  told  him,  when 
he  agreed  to  the  restriction  in  his  wife's  deed,  "that  he  wanted 
the  restriction  in  all  the  deeds  in  this  addition;  that  he  did  not 
want  any  oil-wells  in  that  neighborhood;  he  wanted  this  for  a 
quiet  residence  place  and  he  would  not  have  any  oil-wells 
around  there  anywhere." 

Mrs.  Effie  B.  Schmitz  says,  "my  husband  attended  to  the 
purchase  of  my  lot.  While  we  were  building  our  house  the 
judge  was  over,  and  the  oil  business  came  up  some  way  in  con- 
versation. He  waved  his  hand  toward  the  mansion  place  where 
the  Rev.  Hamilton  lives,  and  said  that  he  would  not  have  any 
wells  out  there  at  all;  he  would  not  be  bothered  with  the  an- 
noyance." 

Geo.  B.  Darrah  avers  that,  "in  answer  to  his  objection  to  the 
restriction  in  his  deed,  he  (M.  C.  Acheson,  Esq.),  in  the  pres- 
ence of  the  plaintiff,  said  that  they  had  laid  that  land  out  into 
building  lots  and  wanted  this  neighborhood  for  a  nice,  quiet 
place  of  residence;  that  this  restriction  was  intended  for  mu- 
tual protection  and  would  be  in  all  the  deeds;  'of  course  you 
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do  not  want  anybody  to  drill  so  as  to  annoy  you,  and  so  you 
must  be  bound  not  to  diill  so  as  to  annoy  us.'  He  explained 
that  the  restriction  was  not  intended  for  a  reservation  of  the 
oil  and  gas,  for,  says  he,  the  right  is  forbidden  to  either  party, 
but  that  it  was  merely  intended  for  the  protection  of  people 
who  might  own  lots  in  that  addition."  Mr.  Darrah  further 
aveiB,  ^Hhat  he  saw  the  plot  of  the  addition;  that  it  extends 
from  Mark  Acheson's  house  clear  around  the  road  to  the  pro- 
perty of  Rev.  Ross  Stevenson.  The  mansion  house,  or  Ham- 
ilton lot,  was  included  in  the  plot  just  the  same  as  any  other 
lot,  and  the  judge  told  me  that  he  had  offered  it  for  sale.  Both 
the  wells  back  by  Hamilton's  house  are  on  the  addition,  as  it 
was  when  shown  to  me,  and  are  a  violation  of  the  representa- 
tions on  which  they  got  me  to  accept  the  restriction." 

From  these  affidavits  the  defendants  claim,  as  we  have  al- 
ready said,  that  when  the  plaintiff  put  the  lots  in  Acheson's 
Addition  in  the  market,  he  made  it  a  general  condition  in  the 
sale  thereof  that  no  weUs  would  or  should  be  drilled  on  the 
lots  in  the  addition  for  oil  or  gas,  the  object  being  to  secure  a 
building  site  that  would  attract  those  who  preferred  a  residence 
in  ••'  a  quiet  rural  retreat,"  rather  than  the  ownership  of  a  lot 
where  they  and  their  neighbors  could  engage  in  the  business  of 
drilling  oil-weUs ;  in  other  words,  that  he  dedicated  and  dis- 
posed of  these  lots  solely  for  building  purposes,  and  that  he 
has  violated  this  general  agreement  made  with  the  purchasers 
of  those  lots  by  drilling  two  wells  on  the  Hamilton  lot,  which 
is  in  the  addition,  and  by  drilling  a  well  on  the  Gibson  &  Giles 
lot  which  is  in  the  immediate  neighborhood;  that  he  has  done 
the  thing,  the  effect  of  doing  which  has  destroyed  those  very 
advantages  which  tlie  clause  of  restriction  was  intended  to 
maintain,  and  now  seeks  to  use  this  restriction  to  protect  him 
in  doing  that  which  he  agreed  not  to  do.  It  is  unnecessary  at 
this  stage  of  this  proceeding  to  decide  that  the  evidence  pro- 
duced by  the  defendants  is  sufficient  in  law  to  sustain  this 
claim  set  up  by  them.  It  is  certainly  sufficient  to  raise  a  dis- 
pute, to  make  the  plaintiff's  equity  questionable ;  and,  under 
such  circumstances,  an  injunction  ought  not  to  be  granted  un- 
til the  parties  can  be  heard  before  a  master.  We  need  hardly 
to  cite  authorities  to  sustain  this  position. 

Justice  Thompson,  in  Mammoth  Coal  Co.'s  App.,  54  Pa. 
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188,  says:  "A  preliminary  injunction  ought  not  to  be  granted 
unless  the  plaintiff  show  a  clear  right  and  urgent  danger  of 
irreparable  injury."  "As  a  preliminary  injunction  is  in  its 
operation  somewhat  like  a  judgment  and  execution  before  trial, 
it  is  only  to  be  resorted  to  from  a  pressing  necessity  to  avoid 
injurious  consequences  which  cannot  be  repaired  under  any 
standard  of  compensation."  In  Kerr  on  Injunctions,  430,  et 
seq.,  Text  Book  Series,  we  find  this  language,  wliich  has  a  direct 
bearing  on  this  application:  "The  conduct  of  the  party  who 
seeks  the  aid  of  the  court  will  be  taken  into  consideration  upon 
an  application  for  an  injunction.  A  man  who  comes  to  the 
court,  to  restrain  the  breach  of  a  covenant  or  contract,  must  be 
able  to  show  that  he  comes  with  clean  hands He  can- 
not have  relief  unless  it  appear  that  he  has  actually  carried  out, 

as  far  as  in  him  lies,  his  own  part  of  the  agreement A 

covenantor whose  own  acts  have  been  inconsistent 

with  the  covenant cannot  come  to  a  court  of  equity 

to  have  the  covenant  or  contract  enforced.  Thus;  where  the 
leases  of  an  estate  contained  covenants  to  build  on  a  uniform 
plan,  and  the  landlord  let  loose  some  of  his  tenants  from  the 
obligations  of  the  covenant,  the  court  would  not  interfere  to 
prevent  a  similar  infringement  by  other  tenants.  Nor  would 
the  court  restrain  the  erection  of  buildings  contrary  to  a  cove- 
nant, where  the  plaintiff  had  himself  erected  buildings,  the 
effect  of  which  was  to  destroy  those  very  advantages  which 
the  covenant  was  intended  to  maintain.  Nor  will  the  court 
enforce  a  i-estrictive  covenant  by  injunction,  on  the  application 
of  a  man  who  has  wilfully  allowed  it  to  be  broken  by  other 
persons  who  were  bound  to  the  same  restrictive  covenants." 

In  conclusion  we  may  say  that  the  refusal  to  grant  a  prelim- 
inar}'^  injunction  cannot  irreparably  injure  the  plaintiff.  If  on 
final  hearing  he  succeeds,  he  has  a  perfect  standard  by  which  to 
estimate  the  damage.  The  oil  that  the  defendants  may  mine 
will  go  into  the  pipe-lines,  and  an  account  thereof  will  be  kept 
by  a  third  disinterested  party.  While,  on  the  other  hand,  the 
granting  of  a  preliminary  injunction,  should  the  plaintiff's  bill 
be  dismissed  on  final  hearing,  might  irreparably  injure  the  de- 
fendants, as  there  is  no  means  of  estimating  how  much  of  their 
oil  in  the  meantime  may  have  been  taken  out  through  the 
plaintiff's   neighboring  wells.     "An  injunction  will  not  be 
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granted  where  it  will  be  productive  of  greater  injury  than  a  re- 
fusal of  it,  and  the  damages  are  susceptible  of  compensation  at 
law  :  "  Richards's  App.,  57  Pa.  105  ;  Harkinson's  App.,  78  Pa. 
196. 

And  now,  August  28,  1889,  this  cause  came  on  to  be  fur- 
ther heard,  on  the  plaintiffs  application  for  a  preliminary  in- 
junction, and  was  argued  by  counsel ;  whereupon,  upon  due 
consideration  thereof,  it  is  ordered,  adjudged  and  decreed  that 
the  preliminary  injunction  prayed  for  be  and  the  same  is  here- 
by refused.* 

The  foregoing  decree  having  been  entered,  the  plaintiff  took 
this  appeal,*  specifying  that  the  court  erred:  1.  In  not  grant- 
ing the  preliminary  injunction  prayed  for.  2.  In  making  the 
decree  refusing  the  preliminary  injunction. 

Mr.  R,  W.  Irwin  (with  him  Mr.  J.  W.  Donnan  and  Mr.  Al- 
van  Donnan)^  for  the  appellant. 

Counsel  cited :  Whitney  v.  Railway  Co.,  11  Gray  859 ; 
United  States  v.  Gear,  3  How.  120 ;  Merced  Mining  Co.  v.  Fre- 
mont, 7  Cal.  317  (68  Am.  Dec.  262);  Smith's  App.,  69  Pa. 
479 ;  Denny  v.  Brunson,  29  Pa.  382 ;  Allison's  App.,  77  Pa. 
225 ;  High  on  Injunctions,  4  Sandf .  Ch.  587 ;  Waterman  on 
Spec.  Perf.,  §  109 ;  Tipping  v.  Eckerly,  2  K.  <&  J.  270  ;  Tay- 
lor on  Ev.,  §  316 ;  Best  on  Ev.,  §  255 ;  Pliillips  v.  Meily,  106 
Pa.  536 ;    Murray  v.  Railroad   Co.,  103  Pa.   37 ;    Sylvius  v. 

*  The  certiorari  upon  the  foregoing  appeal  was  issued  on  September  10, 
1889.  On  September  24th,  an  amended  bill  wjis  filed  by  leave  of  the 
court  below,  and  on  September  25th,  the  plaintiff,  upon  his  amended  bill, 
the  affidavits  already  filed,  and  additional  affidavits  then  presented,  re- 
newed his  motion  for  a  preliminary  injunction,  and  prayed  that  a  time  be 
fixed  for  the  hearing  thereof.  The  same  day,  tlio  court  below  oveiTuled 
the  motion  and  refused  the  hearing  prayed  for,  until  tlie  appeal  already 
in  the  Supreme  Court  was  disposed  of  by  that  court.  Thereupon  the  plaint- 
iff took  an  appeal  to  No.  245  October  Term  1889,  Sup.  Ct.,  assigning  the 
oveiTuling  of  his  motion  for  error.  On  October  23,  1889,  the  defendants 
filed  in  the  Supreme  Court  a  motion  to  quash  this  second  appeal  upon  the 
gi'ounds,  (I)  that  the  record  showed  no  decree  by  the  court  below  from 
which  an  appeal  lay ;  (2)  that  tlie  record  showed  no  certificate  by  the 
judge  of  the  court  below  such  as  is  required  by  §  2,  act  of  June  12,  1879, 
P.  L.  177.  On  October  24th,  after  argument,  the  appeal  was  quashed; 
Mr.  Justice  Mitchell,  dissenting. 
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Kosek,  117  Pa.  76;  NuU  v.  Fries,  110  Pa.  529;  Thomas  v. 
Loose,  114  Pa.  46. 

Mr.  David  Sterrett  (with  him  Mr.  M.  H.  StevensorC)^  for  the 
appellees. 

Counsel  cited:  Shep.  Touch.,  *75,  *77,  *80,  *87,  *89;  Kis- 
ter  V.  Reeser,  98  Pa.  5 ;  Caldwell  v.  Fulton,  31  Pa.  478 ;  Kirk- 
ham  V.  Sharp,  1  Wh.  833;  Klaer  v.  Ridgway,  86  Pa.  584;  2 
Bl.  Com.,  *20 ;  Johnstown  Iron  Co.  v.  Cambria  Iron  Co.,  82 
Pa.  246 ;  Grubb  v.  Guilford,  4  W.  224 ;  Chetham  v.  William- 
son,  4  East  476  ;  Shoenberger  v.  Lyon,  7  W.  &  S.  194;  Salton- 
stall  V.  Little,  90  Pa.  422 ;  Boults  v.  Mitchell,  15  Pa.  871 
Maule  V.  Weaver,  7  Pa.  831 ;  8  Bl.  Com,,  *156 ;  2  Washb, 
Real  P.,  25  ;  Kieffer  v.  Imhoff,  26  Pa.  438;  Dark  v.  Johnston. 
55  Pa.  164 ;  8  Kent.  Com.,  *485 ;  Pierce  v.  Keator,  70  N.  Y 
419  (26  Am.  Rep.  612);  Peck  v.  Conway,  119  Mass.  546 
Huff  V.  McCauley,  53  Pa.  210 ;  Yeakle  v.  Jacob,  33  Pa.  376 
Post  V.  Pearsall,  22  Wend.  425 ;  Wallace  v.  Baker,  1  Binn. 
617;  Spencer  v.  Colt,  89  Pa.  820 ;  Iddings  v.  Iddings,  7  S.  & 
R.  113;  Oliver  v.  Oliver,  4  R.  143;  Hurst  v.  Kirkbride,  1 
Binn.  616 ;  Hultz  v.  Wright,  16  S.  &  R.  845 ;  Lyon  v.  Hunt- 
ingdon  Bank,  14  S.  &  R.  288 ;  Parke  v.  Chadwick,  8  W.  &  S. 
98 ;  Renshaw  v.  Gans,  7  Pa.  117 ;  Rearich  v.  Swineheart,  11 
Pa.  240  ;  Garrigues  v.  Harris,  17  Pa.  344 ;  Deakers  v.  Temple, 
41  Pa.  242 ;  Richards's  App.,  57  Pa.  105 ;  Harkinson's  App., 
78  Pa.  196 ;  2  High  on  Inj.,  §  1696. 

Per  Curiam: 

In  the  class  of  cases  to  which  this  appeal  belongs,  we  pur- 
posely abstain  from  any  expression  of  opinion  as  to  the  merits 
of  the  case,  for  the  reason  that  the  facts  are  not  fully  before 
us.  The  only  question,  now  presented,  is,  whether  the  prelim- 
inary injunction  should  have  been  granted.  As  at  present  ad- 
vised, we  are  not  satisfied  that  the  court  below  erred  in  refusing 
to  grant  it. 

Decree  affirmed  and  appeal  dismissed  at  appel- 
lant's costs. 

Mr.  Justice  Mitchell  dissented. 
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COMMONWEALTH  v.  BENJAMIN  CLARK. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  OYER  AND 
TERMINER  OF  GREENE  COUNTY. 

Argued  October  28, 1889— Decided  January  6,  1890. 
[To  be  reported.] 

(a)  A  prisoner  and  his  father  were  indicted,  though  separately,  as  princi- 
pals in  the  commission  of  a  murder ;  and  on  tho  trial  of  the  prisoner, 
whose  case  was  first  called,  there  wiis  no  direct  evidence  as  to  his  pres- 
ence at  and  participation  in  tho  crime  charged. 

1.  In  such  case,  a  declaration  of  the  prisoner,  tlirec  weeks  after  the  mur- 
der and  before  he  or  his  father  were  arrested,  that  ••  it  would  take  all 
pap's  got  to  clear  him,"  and  that  in  the  same  conversation  the  witness 
heard  the  murdered  man's  name  used,  was  inadmissible. 

2.  Such  declaration,  made  at  the  time  it  was,  and  showing  only  a  knowl- 
edge had  after  the  fact,  even  though  it  referred  to  the  murder  on  trial, 
could  not  be  admitted  as  evidence  to  establish  the  prisoner's  participa- 
tion in  the  crime  itself. 

3.  If  a  statement,  made  by  the  prisoner  and  offered  in  evidence  against 
him  as  an  inculpatory  confession,  was  given  voluntarily  and  without 
either  threats  or  the  promise  of  benefit,  it  is  not  made  inadmissible  be- 
cause it  was  reduced  to  writing  after  he  was  sworn  before  the  commit- 
ting magistrate. 

4.  But  when  such  statement  has  nothing  in  it  which  can  be  consti*ued  into 
an  admission  of  the  prisoner's  participation  in  the  crime  cliarged,  but 
merely  a  knowledge  of  the  murder  had  after  the  fact,  it  is  inadmissible 
for  another  reason,  because  irrelevant  to  the  issue  on  tiial. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  194  October  Term  1889,  Sup.  Ct. ;  court  below,  No.  2 
June  Term  1888,  O.  and  T. 

On  January  6,  1888,  the  grand  jury  returned  as  a  true  bill 
an  indictment  charging  George  Clark,  Frank  Clark,  Sr.;  and 
Zach.  Taylor,  with  the  murder  of  Wm.  McCausland  on  Sep- 
tember 10,  1887. 

On  April  8, 1888,  a  severance  was  had  and  the  trial  of  George 

Clark  was  ordered,  resulting  in  a  verdict  of  guilty,  on  April  14, 

1888.     The  judgment  on  the  verdict  was  affirmed  on  writ  of 

error  to  this  court,  on  February  11, 1889.    See  Commonwealth 

Vol.  cxxx — 41 
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V.  Clark,  123  Pa.  565,  where  the  material  facts  relating  to  the 
murder  sufficiently  appear.  On  January  15,  1889,  the  indict- 
ment of  Zach.  Taylor  was  called  for  trial,  resulting  in  a  verdict 
of  guilty,  and  on  May  1,  1889,  judgment  was  passed,  which  on 
October  28,  1889,  on  appeal  to  this  court  was  affirmed.  See 
Commonwealth  v.  Taylor,  129  Pa.  534. 

On  June  5, 1888,  after  the  trial  and  conviction  of  George  Clark, 
an  information  was  made  by  the  widow  of  the  murdered  man 
charging  ^^  that  she  had  cause  to  suspect  and  did  suspect  that 
Benjamin  Clark  did  kill  and  murder  William  McCausland,  and 
did  assist  in  the  killing  and  murdering  of  said  William  Mc- 
Causland." Upon  this  information  the  defendant,  who  was  a 
son  of  Frank  Clark,  Sr.,  was  arrested,  committed,  and  on 
June  20, 1888,  an  indictment  charging  him  as  a  principal  in  the 
murder  was  found  a  true  bill  by  the  grand  jury.     Issue. 

The  cause  was  called  for  trial  on  April  4,  1889,  and  a  jury 
impaneled.  After  the  admission  in  evidence  of  other  facts 
tending  circumstantially,  as*  it  was  claimed,  to  connect  the  de- 
fendant with  the  actual  commission  of  the  crime,  George  Cal- 
vert was  called  and  sworn  for  the  commonwealth : 

The  commonwealth :  We  propose  to  prove  by  this  witness 
that  about  three  weeks  after  the  murder  he  was  out  hunting 
in  the  woods  called  "  Cloud's  Woods,"  and  came  across  the  de- 
fendant and  a  man  named  Newton  Hunter,  at  or  near  an  old 
coal  mine;  that  he  heard  the  defendant  say  to  Hunter,  "It 
will  take  all  pap's  got  to  clear  him ; "  and  in  the  same  conver- 
sation he  heard  the  word  "  McCausland  "  used.  This  for  the 
purpose  of  showing  guilty  knowledge  on  the  part  of  defendant. 

Defendant  objects  to  the  testimony  as  incompetent  and  iiv 
relevant. 

By  the  court :  Objection  overruled ;  exception  sealed.* 

— The  assignment  of  en*or  did  not  show  what  the  witness 
testified  to  under  this  offer;  nor  was  any  of  the  testimony 
taken  in  the  case  printed  in  the  paper-books,  except  that  relating 
to  the  following  offer,  which  appeared  in  the  paper-book  of  the 
commonwealth : 

The  commonwealth  produced  a  statement  in  writing  sworn 
to  by  the  defendant  on  June  20,  1888,  before  W.  T.  Webb,  a 
justice  of  the  peace,  and  claimed  to  be  inculpatory  in  its  char- 
acter.    Upon  a  preliminary  examination  as  to  tiie  oircnm- 
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stances  under  which  it  had  been  made,  it  was  shown,  in 
substance,  that  the  magistrate  had  been  called  to  see  the  de- 
fendant in  the  presence  and  custody  of  the  sheriff,  and  in  the 
presence  of  Mr.  Huss,  the  district  attorney,  and  other  persons; 
that  Mr.  Huss  told  the  defendant  in  the  presence  of  the  magis- 
trate that  "  he  could  not  hold  out  any  inducement  to  him  to 
make  a  statement, — that  it  might  be  used  against  him  on  his 
trial ; "  that  the  defendant  said  he  was  making  it  of  his  own 
free  will;  that  the  defendant  was  sworn,  and  his  statement 
taken  down  as  he  made  it,  and  read  over  several  times,  sen- 
tence by  sentence,  and  corrected,  when  he  signed  it.  The 
statement  was  then  offered  in  evidence  by  the  commonwealth, 
"  for  the  purpose  not  only  of  showing  guilty  knowledge  on  the 
part  of  this  defendant,  but  that  he  was  a  participant  in  the 
murder  of  William  McCausland." 

Defendant  objects  that  the  statement  offered  in  evidence  is 
irrelevant  in  itself ;  and  further,  it  is  incompetent  for  the  fol- 
lowing reasons :  (1)  That  the  statement  having  been  made 
before  the  committing  magistrate,  under  oath  administered  by 
him  before  any  statement  was  made  by  the  prisoner,  is  duress 
such  as  constitutes  an  unlawful  condition  precedent  to  such  a 
statement,  and  was  a  gross  violation  of  the  prisoner's  rights 
under  the  law.  (2)  That  it  was  made  in  the  presence  of  per- 
sons in  authority ;  the  district  attorney  of  the  county,  the  com- 
mitting magistrate  and  the  sheriff ;  and  under  circumstances 
which  were  calculated  to  induce  the  defendant  to  make  untrue 
statements. 

By  the  court :  We  are  of  the  opinion  from  the  testimony 
submitted  to  the  court  that  at  the  time  the  statement  was 
made  there  was  an  entire  absence  of  anything  like  an  induce- 
ment or  threat  made  to  the  defendant,  but  on  the  other  hand, 
he  was  warned  by  the  district  attorney,  who  was  present,  that 
he  could  not  hold  out  any  promise  of  favor,  and  the  statement 
or  any  statement  he  might  make  might  be  used  against  him 
afterwards.  This  being  the  case,  we  think  it  would  be  clearly 
competent  on  that  ground.  As  to  the  objection  that  the  oath 
was  administered  by  the  justice  before  the  statement  was  made, 
we  do  not  regard  that  so  important  as  the  counsel  for  the  de- 
fendant or  the  commonwealth  seem  to  think.  Wliile  entirely 
unnecessary,  and  we  are  at  a  loss  to  know  why  the  justice 
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thought  it  was  necessary  in  a  voluntary  statement  to  adminis- 
ter an  oath, — ^why  he  administered  the  oath,  we  are  at  a  loss 
to  know ;  but  it  seems  he  did  administer  an  oath  before  the 
statement  was  taken ;  but  in  the  absence  of  any  offer  of  favor 
or  threat  by  any  one,  we  do  not  think  the  fact  that  the  oath 
was  administered  renders  the  statement  incompetent.  As  to 
the  fact  that  the  statement  was  made  in  the  presence  of  the 
committing  magistrate,  and  other  persons  in  authority,  this 
standing  alone  we  do  not  think  would  be  sufl&cient  to  render 
the  statement  incompetent;  but  when  coupled  with  the  fact 
that  the  testimony  of  the  witnesses  showed  he  was  cautioned,  we 
think  the  statement  made  in  their  presence  would  be  competent. 
As  to  the  relevancy  of  the  statement,  taking  it  in  connection 
with  the  other  testimony  in  the  case,  we  are  of  the  opinion  it 
should  be  admitted,  and  it  is  competent,  so  far  as  it  may  show 
any  knowledge  or  connection  on  the  part  of  the  defendant 
with  the  crime  of  which  he  is  charged.  The  objections  urged 
on  the  part  of  the  defendant  are  overruled  and  the  testimony 
admitted;  exception.* 

The  statement  thus  admitted  in  evidence  was  as  follows : 
The  Voluntary  Confession  made  by  Benjamin  Clark  on  this 
day,  June  19  and  20,  1888,  before  me,  on  oath : 

"  On  Friday  night  before  the  murder,  Zach.  Taylor  was  up 
to  James  Neff's  to  know  when  the  man  would  be  back,  that 
is,  Wm.  McCausland,  and  on  the  same  night  he  went  to  Frank 
Clark,  Jr.'s,  and  stayed  there  all  night.  He  started  away  and 
said  he  was  going  on  the  other  side  of  the  river.  Zach.  Tay- 
lor and  George  Clark  had  this  revolver.  George  Clark  got 
this  revolver  of  Joe  Martin  some  time  before  the  murder.  I 
seen  George  Clark  have  this  revolver  several  times.  Do  not 
know  who  put  the  marks  on  the  revolver.  I  saw  Zach.  Taylor 
have  this  revolver  the  night  before  the  murder  of  William  Mc- 
Causland. When  he  went  up  to  James  Neff's  on  Friday  night 
he  had  a  jug  of  liquor  with  him.  I  saw  George  Clark  and 
Zach.  Taylor  on  Saturday  morning  of  the  day  of  the  murder. 
They  went  down  and  crossed  the  creek  and  went  up  the  hol- 
low a  little  after  8  o'clock  A.  M.  George  Clark  had  a  shot- 
gun ;  Zach.  Taylor  had  the  revolver.  That's  the  night  before 
I  saw  Zach.  Taylor  have  the  revolver  and  Big  George  Clark 
have  the  shot-gun  the  morning  of  the  murder,  and  I  saw  them 
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going  from  Frank  Clark's  and  went  up  the  hollow  towards 
where  the  murder  was  committed.  George  Clark  told  me  that 
Zach.  Taylor  fired  the  shot  that  killed  William  McCausland. 
On  the  same  Saturday  evening  of  the  murder,  I  was  over  at 
George  Clark's,  when  he  told  me  that  they  both  got  some 
money  from  William  McCausland.  We  were  at  the  back  part 
of  the  house  when  he  told  me.  George  told  me  that  they  got 
some  bank  notes  and  silver  money,  but  did  not  tell  me  the 
amount.  George  told  me  at  the  same  time  and  at  the  same 
place  that  James  Ncff  got  three  or  four  hundred  dollars. 
George  Clark  came  over  the  river  with  us  the  same  Saturday 
night,  and  we  met  Jim  Neff  at  our  house,  and  I  saw  George 
Clark  give  Jim  Neff  some  money ;  I  do  not  know  what  amount ; 
and  I  heard  James  Neff  say  to  George  Clark  that  he  wished 
that  we  could  run  across  another  drover  like  that ;  then  George 
Clark  went  in  the  house  and  stayed  all  night,  and  Neff  went 
towards  home.  George  stayed  all  day  Sunday  and  Monday 
till  in  the  evening ;  then  he  started  and  said  he  was  going 
home.  George  Clark  told  me  that  the  reason  that  they  left 
the  revolver  on  the  ground  was,  that  they  seen  a  man  coming 
down  the  road,  and  they  were  afraid  he  would  ketch  them. 
The  man  was  Areford.  That,  George  Clark  told  me.  George 
Clark  told  me  that  he  throwed  the  man  over  the  stone  wall, 
and  took  the  pocket-books  out  of  McCausland's  pockets,  and 
after  they  got  the  money  they  went  down  back  of  Cloud's  barn; 
and  he  told  me  that  they  went  down  along  the  line  fence,  that 
is,  George  and  Zach. ;  that  is  what  he  told  me.  Then  they 
went  on  down  to  Gray's  line  fence,  then  they  went  down  the 
creek ;  that  is  what  George  told  me  the  same  Saturday  night 
he  stayed  at  our  house.  George  Clark  told  me  that  when  they 
came  over  to  Greene  county  the  night  before  the  murder,  that 
they  stole  Ben.  Provins'  boat  and  crossed  in  it,  and  after  they 
crossed  they  turned  it  adrift.  Big  George  Clark  told  me  that 
he  was  over  in  Greene  county  the  Wednesday  before  the  mur- 
der, and  was  up  in  the  McCann's  Ferry  road  when  James 
Fordyce  went  past,  and  he  said  he  had  a  revolver  with  him  at 
the  time.  George  Clark  and  Zach.  Taylor  both  told  me  that 
they  had  seen  little  Frank  Ewart  cross  the  hollow  and  go  down 
the  road  just  before  the  murder.  George  Clark  told  me  that 
Zach.  Taylor  was  in  the  bushes  by  the  stone  pile  when  Mc- 
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Caasland  passed  along  the  road.  George  Clark  told  me  that 
Zach.  Taylor  had  gone  over  to  Masontown  early  on  Saturday 
morning  and  returned  to  Greene  county  before  the  murder. 
I  saw  George  Clark  and  Zach.  Taylor  have  right  smart  of 
money  after  the  murder,  more  than  poor  men  generally  have. 
Jim  NeflP  came  down  to  our  house  on  the  morning  of  the  mur- 
der and  said  that  his  horse  was  not  very  well,  and  asked  my 
father  for  his  horse  and  buggy  to  go  to  Fredericktown.  Neff 
got  liquor ;  I  saw  it  when  they  came  back  from  Fredericktown. 
I  told  them  that  there  was  a  man  killed  down  there.  Jim  Neff 
wanted  me  to  come  up  and  swear  that  I  saw  the  revolver  on 
the  ground  before  he  inquired  of  Dr.  Crow  about  the  revolver, 
and  told  Neff."  (The  revolver  shown  to  Ben.  Clark  and  iden- 
tified by  him  as  being  the  same  revolver  that  he  seen  Zach. 
Taylor  have  the  night  before  the  murder  of  William  McCaus- 
land.)  "  The  reason  that  I  know  it  is  the  same  revolver  is  by 
the  marks  that  is  on  it,  that  is,  J.  T.  C." 

Benjamin  Clabk. 
Sworn  and  subscribed  before  me 
this  20th  day  of  June,  1888. 
W.  T.  Webb. 

The  cause  having  been  submitted  to  the  jury  on  April  9, 
1889,  Inghbam,  p.  J.,  a  verdict  was  rendered  that  the  prisoner 
was  guilty  of  murder  in  the  first  degree.  A  rule  for  a  new 
trial  having  been  discharged,  on  August  29,  1889,  judgment 
waa  passed,  when  the  defendant  took  this  appeal,  assigning 
for  error : 

1,  2.  The  admission  of  the  commonwealth's  offers.*  * 

Mr.  Ja%,  E.  Sayers  and  Mr.  F.  P.  Earns  (with  them  Mr.  T. 
L.  Lincoln')^  for  the  appellant : 

1.  Did  the  declaration  pf  the  defendant,  made  in  the  pres- 
ence of  George  Calvert,  about  three  weeks  after  the  murder, 
even  if  true,  in  any  manner  prove  that  defendant  aided  in  the 
killing  of  the  deceased  ?  The  father  of  defendant  had  not 
been  arrested  at  that  time,  but  he  was  suspected  and  was  soon 
afterward  arrested,  though  he  is  not  yet  tried.  The  declarar 
tion  itself  can  have  no  bearing.  But  will  it  do  to  say  that 
Calvert's  testimony  that  the  defendant  made  it,  was  unim- 
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portant  and  had  no  weight  with  the  jury  ?    "  It  must  have 

been  impressed  on  the  juiy  as  a  material  thing Whether 

it  tended  to  the  conviction  in  the  minds  of  the  jury  of  the 
prisoner's  guilt  none  can  tell,  and  because  of  that  uncertainty 
it  should  not  have  been  admitted : "  Zell  v.  Commonwealth, 
94  Pa.  274. 

2.  The  sworn  statement  made  by  the  defendant  was  inadmis- 
sible because  (1)  it  was  made  by  defendant  under  duress,  and 
(2)  it  contained  nothing  tending  to  prove  the  defendant  guilty 
of  the  crime  charged.  It  was  made  under  duress,  because 
made  to  a  magistrate  in  the  presence  of  the  attorneys  and 
officei's  of  the  commonwealth,  after  an  oath  had  first  been  ad- 
ministered to  the  defendant  by  the  magistrate.  That  the  de- 
fendant expressed  a  willingness  to  make  a  statement  under  the 
circumstances,  did  not  authorize  the  magistrate  to  add  thereto 
the  terrors  of  the  law,  both  human  and  divine,  in  order  to 
wring  from  him  something  inculpating  others  or  himself.  Du- 
ress is  defined  to  be  personal  restraint ;  fear  of  personal  in- 
jury or  imprisonment.  The  elements  of  all  these  exist  here. 
This  statement  cannot  be  said  to  liave  been  made  voluntarily, 
and  that  is  the  prerequisite  of  its  admissibility,  the  defendant 
being  then  under  arrest  and  charged  with  the  crime :  1  Taylor 
on  Ev.,  §§  888-896 ;  Roscoe's  Crim.  Ev.,  42-49 ;  2  Starkie  on 
Ev.,  52 ;  1  Greenl.  Ev.,  §  225 ;  People  v.  McMahon,  15  N.  Y 
384 ;  Thompson's  Case,  1  Leach  291 ;  Commonvvealth  v.  Knapp 
9  Pick.  497 ;  Commonwealth  v.  Harman,  4  Pa.  270. 

Mr.  -D.  R.  P.  HuBB^  District  Attorney  (with  him  Mr.  W.  S 
Anderson^  Mr.  R.  F.  Downey  and  Mr.  S.  R.  Hub%)^  for  the 
commonwealth : 

1.  Does  not  the  declaration  made  by  the  defendant  before 
the  arrest  of  Frank  Clark,  Sr.,  even  before  it  was  known  in  the 
community  that  he  would  be  arrested,  but  in  the  light  of  his 
subsequent  arrest  and  indictment  for  the  murder,  show  know- 
ledge by  the  defendant  of  his  father's  complicity  in  the  crime  ? 
That  knowledge  could  at  that  time  have  been  obtained  in  but 
one  of  two  ways ;  either  the  father  imparted  it  to  the  defendant, 
which  is  altogether  improbable,  or  the  defendant  was  a  partici- 
pant with  his  father  in  the  commission  of  the  crime.  If  the  ad- 
mission of  the  declaration  did  harm  to  the  defendant  in  any 
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way,  it  was  relevant  and  showed  guilty  knowledge.  On  the 
other  hand,  if  improperly  admitted  and  its  admission  could  do 
the  defendant  no  harm,  this  court  would  not  reverse  the  judg- 
ment on  that  ground :  People  v.  Gonzales,  35  N.  Y.  49. 

2.  An  extra-judicial  oath  which  could  have  no  binding  effect 
upon  the  defendant,  will  not  exclude  from  admission  a  fiee  and 
voluntary  confession  made  under  the  circumstances  detailed  in 
the  evidence  as  to  the  making  of  the  statement  in  this  case.  Had 
the  defendant,  under  the  same  circumstances,  made  this  state- 
ment at  the  preliminary  hearing  before  the  magistrate,  it  would 
have  been  admissible  against  him  on  his  trial,  since  he  made  it 
of  his  own  free  will  without  being  influenced  through  fear  or 
promise  of  favor.  Under  §  10,  act  of  May  28, 1887,  P.  L.  161, 
the  defendant  "  may  testify,"  although  he  may  not  be  compelled 
to  testify.  "Where  by  statute  a  prisoner  may  testify  in  his 
own  behalf  in  all  criminal  proceedings,  if  he  desires,  his  testi- 
mony taken  under  oath  at  the  preliminary  examination,  if  it 
appear  to  have  been  freely  given,  without  compulsion  or  promise, 
is  admissible  as  a  confession : "  People  v.  Kelly,  47  Cal.  125. 
And  see  Whart.  Crim.  Ev.,  §  668;  1  Taylor  on  Ev.,  §  889; 
Jones  V.  Commonwealth,  29  Pa.  430;  Rizzolo  v.  Common- 
wealth, 126  Pa.  64.  Commonwealth  v.  Harman,  4  Pa.  270,  is 
clearly  distinguishable. 

Opinion,  Mi^  Chief  Justice  Paxson  : 

The  defendant  was  tried  in  the  court  below  for  the  murder 
of  William  McCausland.  The  jury  found  him  guilty  of  murder 
in  the  first  degree.  If  guilty  at  all,  there  can  be  no  doubt  as 
to  the  degree,  as  it  was  conceded  the  murder  was  perpetrated 
in  the  commission  of  a  robbery. 

The  first  specification  is  not  properly  assigned,  and  we  might 
dismiss  it  without  more.  The  answer  to  the  question  is  not 
given,  nor  is  the  testimony  printed,  to  enable  us  to  judge  whether 
the  answer  did  the  defendant  any  harm.  As,  however,  the 
case  involves  the  life  of  a  human  being,  we  will  pass  over  what 
we  regard  iis  a  palpable  violation  of  the  rules  of  court.  We 
have  refeiTcd  to  this  disregard  of  our  rules  so  often  and  so  point- 
edly, that  we  are  surprised  so  little  attention  is  paid  to  it.  In 
ordinaiy  civil  cases  we  do  not  notice  erroi-s  improperly  assigned, 
but  the  issue  here  is  too  momentous  to  enforce  such  a  practice. 
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The  offer  of  evidence  complained  of  is  as  ioUows: 

"  George  Calvert,  on  the  stand  for  the  commonwealth :  We 
propose  to  prove  by  this  witness  that  about  three  weeks  after 
the  murder  he  was  out  hunting  in  the  woods  called  '  Cloud's 
Woods,'  and  came  across  the  defendant  and  a  man  named 
Newton  Hunter,  at  or  near  an  old  coal  mine ;  that  he  heard 
defendant  say  to  Hunter,  '  It  will  take  all  pap's  got  to  clear 
him ' ;  and  in  the  same  conversation  he  heard  the  word  '  Mc- 
Causland'  used.  This,  for  the  purpose  of  showing  guilty 
knowledge  on  the  part  of  defendant." 

We  must  assume  that  the  answer  of  the  witness  sustained 
this  offer.  The  answer  was  not  given,  as  before  stated,  but  the 
case  was  argued  here  upon  the  theory  that  the  witness  testified 
as  stated  in  the  question.  In  order  to  understand  the  offer,  it 
is  proper  to  say  that  the  father  of  the  defendant,  Frank  Clark, 
Sr.,  was  in  prison,  charged  with  this  same  murder,  although  at 
the  time  of  the  alleged  conversation  with  Hunter  he  had  not 
been  arrested.  Two  other  men,  George  Clark  and  Zach.  Tay- 
lor, had  previously  been  tried  and  convicted  of  McCausland's 
murder.  There  was  no  direct  evidence  of  the  defendant's 
presence  at  and  participation  in  the  murder,  and  the  circum- 
stantial evidence  upon  this  point  was  weak,  to  state  it  in  the 
mildest  manner.  We  are,  of  course,  embarrassed  by  the  ab- 
sence of  the  testimony,  and  I  can  only  judge  of  it  from  the 
statements  and  arguments  of  the  respective  counsel.  If  we 
are  led  into  error  by  reason  of  the  meagre  presentation  of  the 
case,  the  fault  is  not  ours. 

This  testimony  was  offered  for  the  sole  purpose  of  proving 
guilty  knowledge  on  the  part  of  the  defendant.  If  competent 
at  all,  it  was  not  competent  for  any  other  purpose.  Guilty 
knowledge  of  a  crime  is  a  very  different  matter  from  the  com- 
mission of  the  crime.  And  the  guilty  knowledge  here  is  only 
shown  after  the  fact.  Had  this  defendant  been  indicted  as  an 
accessary  after  the  fact,  we  are  of  opinion  the  evidence  would 
have  been  competent.  But  he  was  indicted  as  a  principal ; 
and  the  guilty  knowledge,  not  shown  to  have  been  acquired 
before  or  at  the  murder,  was  used  against  him  to  show  his 
participation  in  the  crime  itself.  There  was  not  a  word  in  the 
convei-sation  that  referred  to  the  defendant's  commission  of 
this  murder.    He  was  not  speaking  of  himself  at  all.     He 
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merely  said,  "  it  will  take  all  pap's  got  to  clear  him.*'  Even 
this  was  vague  and  indefinite.  Clear  him  of  what  ?  It  does 
not  follow  that  it  was  to  clear  him  of  McCausland's  murder. 
Even  if  it  appeared  clearly  that  the  defendant  was  speaking  of 
this  murder,  and  that  he  had  knowledge  that  his  father  partici- 
pated therein,  it  would  be  a  harsh  rule  to  admit  it  as  evidence 
of  his  own  guilt  as  a  principal.  It  is  no  answer  to  say  that  it 
was  admitted  for  a  specific  purpose,  and  that  it  did  the  defend- 
ant no  harm.  On  the  contrary,  I  have  no  doubt  it  had  a  crush- 
ing weight  with  the  jury.  I  can  conceive  a  case  where  it  would 
do  little  harm,  and  of  circumstances  where  even  such  evidence 
might  be  admi^sible ;  but  we  have  here  very  slight  evidence 
outside  of  this  particular  matter,  and  the  confession — to  be 
referred  to  later — of  the  defendant's  guilt  as  a  principal. 

The  remaining  specification  refers  to  the  admission  of  the 
defendant's  confession  or  statement.  We  do  not  think  the  ob- 
jections that  it  was  obtained  by  duress,  and  was  sworn  to,  are 
of  much  importance.  The  testimony  upon  this  one  point  is 
given  in  the  commonwealth's  paper-book,  and  it  shows  very 
conclusively  that  the  statement — ^it  was  not  a  confession — was 
made  of  his  own  free  will,  and  without  either  threats,  or  the 
promise  of  reward  or  benefit  in  the  future.  The  law  is  always 
tender  and  merciful  to  a  defendant.  It  wiU  protect  him  against 
the  use  of  a  confession  drawn  from  him  by  holding  out  induce- 
ments to  make  it;  but,  when  a  criminal  wants  to  ease  his  mind 
by  a  voluntary  confession,  it  would  be  a  weak  sentimentaUsm 
to  interfere  with  his  doing  so.  Nor  do  I  see  that  its  force  as  a 
statement  is  impaired  by  the  fact  that  the  justice  of  the  peace 
administered  an  oath  to  him.  It  was  a  foolish,  blundering  act 
on  the  part  of  the  justice,  but  it  was  voluntarily  taken  by  the 
defendant.  The  facts  bear  no  analogy  to  Commonwealth  v. 
Harman,  4  Pa.  269.  In  that  case  a  prisoner  was  brought  be- 
fore the  justice,  charged  with  homicide.  The  justice  adminis- 
tered an  oath  to  the  prisoner,  and  then  told  him :  "  If  you  do 
not  tell  the  truth,  I  will  commit  you."  Under  such  circum- 
stances we  are  not  surprised  that  Chief  Justice  Gibson  con- 
demned the  conduct  of  the  justice  in  this  strong  language : 
"  The  administering  of  an  oath  by  the  magistrate,  under  such 
ciicumstances,  was  a  gross  outrage  upon  the  accused.  Ajiy 
information  drawn  by  it,  or  subsequently  given  on  its  basis,  is 
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inadmissible."  The  fact  must  not  be  overlooked  that  a  defend- 
ant in  a  homicide  case  may  now  take  the  stand,  and  be  sworn 
as  a  witness  on  his  own  behalf.  There  would  seem  to  be  no 
good  reason  why  he  may  not  of  his  own  motion  go  before  a 
magistrate,  and  make  a  voluntary  statement  under  oath.  It 
is  quite  a  different  matter  where  the  oath  is  administered 
against  Ins  wilL 

We  see  nothing,  then,  in  the  circumstances  under  which  this 
statement  was  made  to  exclude  it.  But  we  think  it  was  inad- 
missible upon  other  grounds.  There  is  not  a  word  in  it  which 
can  be  construed  into  an  admission  of  defendant's  participation 
in  the  murder.  The  most  that  can  be  fairly  claimed  for  it  is  a 
confession  of  guilty  knowledge  after  the  fact.  It  would  have 
been  proper  evidence  had  he  been  on  trial  as  an  accessary  after 
the  fact.  But  he  was  not  on  trial  for  that  offence.  It  was  a 
damaging  piece  of  testimony,  and  in  our  opinion  should  have 
been  excluded. 

The  judgment  is  reversed,  and  a  venire  facias  de 
novo  awarded. 
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(Tor  the  tables,  *•  Cases  Considered,"  and  ••  Statutes  Considered," 
see  the  first  part  of  the  volumo,  immediately  after  the  table  of  '*  Cases 
Cited."] 

ABUTTING  OWNER. 

See  BoROuons. 

ACKNOWLEDGMENTS. 

1.  The  proviso  to  the  act  of  May  25, 1878,  P.  L.  149,  autliorizing  the 
reformation  of  certificates  of  acknowledgment  of  deeds,  etc.,  excludes 
from  the  operation  of  the  act  only  cases  in  which  actions  to  recover  the 
real  estate  were  commenced  before  the  date  of  the  passage  of  the  act. 
Manuf,  N,  Qas  Co.  v.  Douglass,  283. 

2.  The  remedy  by  bill  in  equity,  given  by  the  act,  carries  with  it  the 
usual  attributes  of  equitable  remedies,  including  the  rule  tliat  tlic  couii; 
shall  have  before  it  and  determine  the  rights  of  all  the  parties  interested 
in  the  subject  matter  of  the  litigation,    llnd.,  283. 

8.  Where  a  party  interested  adversely  to  the  plaintiff  in  the  bill  is  not 
made  a  party  defendant,  but  has  appeared  as  the  attoiiicy  for  the  defend- 
ant throughout  the  proceedings,  the  court,  upon  adjudging  him  a  necessaiy 
party,  should  permit  him  to  be  added  as  a  defendant.    Ibid,^  283. 

ACTS  OF  ASSEMBLr. 

See  "Statutes  Considered." 

See  Statutory  Law. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADVERSE  POSSESSION. 

1.  Possession  of  land  taken  under  articles  for  its  purchase  and  held  ad- 
versely for  the  statutory  period  by  tlie  lines  described  therein,  will  give 
title  under  the  statute  of  limitations,  although  a  deed  aftenvards  delivered 
and  accepted  in  pursuance  of  the  articles  does  not  include  the  land  in  dis- 
pute.    Stroud  V.  Prager,  401. 

2.  In  such  case,  therefore,  it  is  error  to  exclude  an  offer  of  the  articles 
to  show  the  lines  according  to  wliich  possession  was  taken,  when  offered 
to  be  followed  by  evidence  that  the  possession  was  maintained  adversely 
for  the  statutory  period.    Ibid,,  401. 

(653) 
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AFFIDAVIT  OF  DEFENCE. 
See  Statement  of  Claim. 

1.  An  affidavit  of  defence  averring  that  the  indebtedness  claimed  had 
been  paid  by  notes  given,  and  that  afterward  the  plaintiffs  had  agreed  to 
take  Uie  amount  claimed,  in  trade,  and  not  to  bring  suit  therefor,  is  in- 
sufficient to  prevent  summary  judgment.    Morrison  v.  Nevin^  844. 

2.  In  a  suit  on  a  bond  wherein  the  defendants  bound  themselves  to  in- 
demnify plaintiffs  against  any  decree  or  judgment  that  might  be  ren- 
dered in  an  action  then  pending  against  plaintiffs,  an  affidavit  of  defence 
averring  that  one  of  the  plaintiffs  conspired  with  the  plaintiffs  in  said  ac- 
tion to  prevent  a  proper  defence  thereto,  did  wilfully  and  falsely  testify 
therein  to  matters  that  were  untrue,  and  thereby  prevented  a  proper  de- 
termination of  the  cause,  is  sufficient  to  prevent  suomiary  judgment. 
Shriver  v.  Mclntire^  459. 

8.  A  judgment  of  the  court  below,  entered  on  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  in  an  action  by  a  vendor  to  re- 
cover in  assumpsit  an  instalment  of  purchase  money  payable  by  the  terms 
of  an  article  of  agreement  for  the  sale  of  real  estate,  affirmed.  Srodes  ▼. 
BonlieyOf  461. 

4.  An  affidavit  of  defence  to  a  municipal  claim  for  paving,  etc.,  averring 
that  the  contract  for  the  work  was  illegally  and  fraudulently  lot  and  the 
work  badly  done,  without  alleging  the  specific  defects  and  the  Special  in- 
jury to  the  defendant  therefrom,  is  insufficient  to  prevent  summary  judg- 
ment: Erie  City  v.  Butler,  120  Pa.  874.    PiUaburgh  v.  MacOonnell,  463. 

5.  The  affidavit  stated  opinions,  not  facts ;  and,  as  defendant  was  a 
stranger  to  the  contract,  she  would  have  no  standing  to  defend  upon  the 
grounds  alleged,  at  least  without  showing  special  injury  to  herself  by 
reason  thereof,  and  that  special  injury  must  relate  to  so  much  of  the  work 
as  was  charged  against  her  propeity.    /6td.,  463. 

AGENT. 
See  Banks  and  Banking. 
See  Principal  and  Agent. 

AMENDMENT. 

1.  It  is  within  the  sound  discretion  of  the  court  to  allow,  on  the  trial  of 
an  issue  in  divorce,  an  amendment  of  the  bill  of  particulars  of  the  libelant, 
and  to  admit  testimony  under  it  when  so  amended.    Melvin  v.  Melcin^  6. 

(a)  An  action,  originally  in  case,  was  by  leave  of  court  subsequently 
changed  to  covenant  and  a  declaration  in  covenant  filed ;  after  which,  by 
leave  of  couii;  the  action  was  again  changed  to  case,  and  a  declai*ation  in 
case  filed. 

2.  The  cause  of  action  remaining  the  same,  it  was  not  error  to  allow 
such  amendments,  and  to  admit  evidence  on  the  part  of  the  plaintiff  of 
the  parol  agreement  upon  which  the  declaration  in  case  was  based.  Coir 
tins  V.  Barnes,  356. 
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APPEALS. 

See  Supreme  Court. 

Where  one  of  two  defendants  in  a  judgment  obtained  before  a  justice 
of  the  peace,  has  appeared,  pleaded  and  engaged  in  the  trial  of  an  appeal 
therefrom,  in  the  Coait  of  Common  Pleas,  it  is  then  too  late  for  him  to 
allege  a  want  of  jurisdiction,  in  that  he  had  never  been  served  with  pro- 
cess in  the  suit  before  the  justice.    Bowcll  y.  Oauld,  43i. 

ASSIGNMENTS  OF  ERROR. 
See  Supreme  Court. 

ASSIGNMENT  FOR  CREDITORS. 

^  1.  Where  an  assignee  for  the  benefit  of  creditors  sells  assigned  real 
estate  discharged  of  liens,  with  the  consent  of  lien  creditors  but  without 
an  order  of  court,  the  Court  of  Common  Pleas  has  jurisdiction  by  bill  in 
equity  to  restrain  a  conveyance  and  order  a  re-sale,  on  the  ground  of 
improper  conduct  in  the  sale  on  the  part  of  the  assignee :  §  13,  act  of 
June  16,  1836,  P.  L.  789.     Olenn  v.  Mickey,  686. 

2.  If  the  assigned  real  estate  is  offered  at  public  sale  both  in  parcels 
and  as  a  whole,  and  is  sold  as  a  whole  for  a  price  less  than  the  amount  of 
the  bids  from  responsible  bidders  in  parcels,  a  conveyance  by  the  as- 
signee may  be  restrained  and  a  re-sale  ordered,  although  there  is  no 
proof  of  actual  fraud  or  collusion  between  the  assignee  and  the  purchaser. 
Ibid.,  686. 

ASSUMPSII. 

Where  the  purchaser  of  real  estate  by  articles,  covenants,  in  considera- 
tion of  the  reduced  price  at  which  the  real  estate  is  sold,  to  assume  and 
discharge  a  liability  of  the  vendor  to  a  third  person,  which  is  evidenced 
by  the  assignment  of  a  judgment  against  the  vendor,  recovery  thereof 
may  be  had  from  the  vendee,  in  assumpsit  by  the  plaintiff  in  the  judgment 
to  die  creditor's  use.     Oregg  v.  Allen,  611. 

ATTORNEYS-AT-LAW. 
See  Damages  to  Land. 

The  purchase  by  an  attoraey  of  real  estate  at  a  sheriff's  sale,  after  in- 
ducing a  competing  bidder  to  withdraw,  but  exclusively  in  the  interest  of 
his  client  and  without  any  agreement  or  aiTangement  for  the  benefit  of  the 
judgment  defendant,  will  not  create  a  trust  for  the  latter.  Feely  v.  Hoo- 
ver, 107. 

BANKS  AND  BANKING. 

1.  When  one  deposits  money  in  a  bank,  upon  an  account  opened  in  his 
name  as  agent,  without  anything  on  the  face  of  the  deposit  account  to 
show  for  whom  he  is  agent,  the  money  as  between  the  bank  and  the  de- 
positor belongs  to  the  latter:  Citizens  N.  Bank  v.  Alexander,  120  Pa. 
476.     Patterson  v.  Marine  N.  Bank,  419. 
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2.  A  bank  paying  over  money,  so  deposited,  to  a  third  person,  does  so 
at  its  peril,  and  it  must  assume  the  burden  of  proof  to  show,  not  only  that 
the  money  did  not  belong  to  the  depositor,  but  that  it  did  belong  to  the 
person  to  whom  it  was  paid.    Ibid.,  419. 

3,  When  a  bank,  without  legal  cause,  refuses  to  honor  a  check  drawn 
upon  it  by  a  depositor,  something  more  than  a  mere  breach  of  contract  is 
involved,  and  it  is  liable  to  the  depositor  for  substantial  damages,  though 
no  special  pecuniary  loss  be  shown :  Eckel  v.  Murphey,  15  Pa.  488,  dis- 
tinguished.   Ibid,,  419. 

BOARD  WALKS. 
See  Boroughs. 

BOND  OF  INDEMNITY. 

In  a  suit  on  a  bond  wherein  the  defendants  bound  themselves  to  indem- 
nify plaintiffs  against  any  decree  or  judgment  that  might  be  rendered  in 
an  action  then  pending  against  plaintiffs,  an  affidavit  of  defence  avening 
that  one  of  the  plaintiffs  conspired  with  the  plaiutiffs  in  said  action  to 
prevent  a  proper  defence  thereto,  did  wilfully  and  falsely  testify  therein 
to  matters  that  were  untrue,  and  thereby  prevented  a  proper  determination 
of  the  cause,  is  sufficient  to  prevent  sunmiary  judgment.  Shriver  v.  Ma- 
Intire,  459. 

BONDED  WARE-HOUSE. 
See  Ware-house  Receipts. 

BOROUGHS. 

1.  Under  §  2,  act  of  April  3,  1861,  P.  L.  320,  upon  the  failure  of  an 
abutting  lot-owner  to  construct  a  board  walk  after  notice  so  to  do,  the 
borough  may  construct  it  and  file  a  lien  for  the- cost  thereof,  with  20  per 
cent  additional  as  a  penalty:  Smith  v.  Kingston  Bor.,  120  Pa.  357.  Beltz- 
hoover  Bor.  v.  Maple,  335. 

2.  The  fact  that  a  separate  lien  is  filed  against  each  lot  of  a  block  of 
contiguous  lots,  will  not  affect  the  validity  of  the  liens,  and  the  court  may 
order  that  a  final  judgment  in  a  suit  on  one  lien  shall  be  a  test  of  the 
validity  of  all  of  them.     Ibid.,  335. 

3.  When  liens  are  filed  against  lots  in  a  borough  block  which  are  un- 
improved by  the  erection  of  buildings  upon  them,  their  validity  is  not 
affected  by  the  fact  that  the  foot-front  inile  was  adopted  as  a  means  of  as- 
certaining the  cost  of  the  improvement  chargeable  to  each  lot.    Ibid.,  335. 

4.  Where  persons  objecting  to  the  incorporation  of  a  borough  have  taken 
actual  notice  of  the  proceedings  by  filing  exceptions  to  the  report  of  the 
grand  jury,  any  defect  in  the  published  notice  of  the  application  is  thereby 
cured.    Edgewood  Borough,  348. 

6.  It  is  not  a  valid  objection  to  the  incorporation  of  a  borough  that  cer- 
tain of  its  boundary  lines  are  located  along  the  middle  of  a  township  road, 
or  along  the  middle  of  certain  streets  in  a  contiguous  village  community. 
Ibid.,  348. 
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6.  If  for  a  good  consideration  the  owner  of  a  lot  fronting  upon  a  bor- 
ongh  street  assume  to  the  borough  the  obligation  of  keeping  the  sidewalk 
in  front  of  the  property  in  good  repair,  and  through  his  neglect  to  do  so 
the  borough  is  compelled  to  pay  damages  to  a  person  injured  thereon, 
such  owner  is  liable  over  to  the  borough  for  the  damages  so  paid.  Brook- 
viUe  Bor,  v.  Arthurs^  601. 

7.  The  fact  that  the  liability  of  the  borough  to  the  party  thus  injured 
is  predicated  upon  a  neglect  by  the  municipal  authorities  of  their  statutory 
duty  to  see  that  the  sidewalk  is  kept  in  proper  condition,  is  not  an  ob- 
stacle to  such  recovery  over,  as  this  neglect  does  not  of  itself  constitute 
the  borough  and  the  property  owner  joint  wrong-doers.    Ibid,,  501. 

8.  While  the  judgment  recovered  against  the  borough  is  conclusive 
upon  the  lot  owner  as  to  the  existence  of  a  defect,  the  liability  of  the  mu- 
nicipality therefor,  and  the  amount  of  damages  thereby  occasioned,  if  he 
had  notice  of  and  could  have  defended  the  action,  yet  he  is  not  estopped 
from  showing  that  he  was  under  no  obligation  to  repair  the  sidewalk  and 
that  the  accident  was  not  chargeable  to  his  default.    Ibid.,  501. 

BOROUGH  SIDEWALKS. 
See  Neouobnoe. 

CANCELLATION. 
See  Contract. 

CASES  CONSIDERED. 
See  after  table  of  Cases  Cited. 

CHARGE  TO  JURY. 

In  charging  a  jury  it  is  not  necessary  that  the  court  should  refer  to  all  or 
even  to  any  considerable  portion  of  the  testimony,  especially  where  the 
jury  are  directed  "  to  take  all  the  testimony  from  the  beginning  to  the  end 
of  the  case,  and  consider  it  with  all  carefulness."    Melvin  v.  Melvin,  6. 

CHECK. 

1.  When  one  deposits  money  in  a  bank,  upon  an  account  opened  in  his 
name  as  agent,  without  anything  on  the  face  of  the  deposit  account  to 
show  for  whom  he  is  agent,  the  money  as  between  the  bank  and  the  depos- 
itor, belongs  to  the  latter :  Citizens  N.  Bank  v.  Alexander,  120  Pa.  476. 
Patterson  Y.  Marine  N.  Bank,  419. 

2.  A  bank  paying  over  money,  so  deposited,  to  a  third  person,  does  so 
at  its  peril,  and  it  must  assume  the  burden  of  proof  to  show,  not  only  that 
the  money  did  not  belong  to  the  depositor,  but  that  it  did  belong  to  the 
person  to  whom  it  was  paid.    Ibid.,  419. 

8.  When  a  bank,  without  legal  cause,  refuses  to  honor  a  check  drawn 
upon  it  by  a  depositor,  something  more  than  a  mere  breach  of  contract  is 
involved,  and  it  is  liable  to  the  depositor  for  substantial  damages,  though 
Vol.  cxxx — 42 
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no  special  peoaniary  loss  be  shown :  Eckel  v.  Murphy,  15  Pa.  488,  distin- 
gaished.     Ibid.  419. 

-  C.  O.  D." 

See  LiOBNSE  to  Sell  Liquors. 

COMMERCIAL  PAPER. 
See  NoTBS  and  Bills. 

COMPETENCY  OF  TESTIMONY. 
See  Witness. 

COMPOSITION  WITH  CREDITORS. 

1.  When  an  agreement  of  composition  with  creditors  stipulates  that  it 
shall  not  be  binding  unless  signed  by  all  the  creditors  except  certain  named 
holders  of  liens,  it  is  incumbent  upon  the  party  setting  it  up  as  a  release 
of  their  claims  by  those  who  sign  it,  to  show  that  the  condition  on  which 
they  consented  to  be  bound  has  been  fully  complied  with.  Artman  v. 
Truby,  619. 

2.  The  fact  that  such  agreement  recites  that  the  subscribers  have  little 
prospect  of  realizing  anything  on  their  clidms  and  that  the  composition  is 
made  in  order  to  secure  something  thereon  out  of  the  debtor^s  property, 
will  not  justify  the  importation  into  it,  by  construction  contrary  to  its  ex- 
press language,  of  an  intention  that  other  secured  creditors  than  those 
named  shall  not  be  required  to  sign.    Ibid,,  619. 

3.  The  filing  of  a  mechanics^  lien  for  work  or  materials  furnished  upon 
the  order  of  the  owner  of  a  building,  does  not  release  the  owner  from  per- 
sonal liability  for  such  labor  or  materials,  or  take  away  from  the  person 
so  furnishing  the  same  the  character  of  a  creditor,  within  the  meaning  of 
a  stipulation  for  the  assent  of  all  the  creditors  of  such  owner  to  the  com- 
position agreement.    Ibid,,  619. 

4.  When  in  pursuance  of  such  agreement,  the  debtor  has  placed  pro- 
perty in  the  hands  of  a  trustee  for  sale  and  distribution  among  the  signers, 
one  of  these  is  not  estopped  from  treating  the  agreement  as  void  for  non- 
compliance with  a  condition  precedent,  by  his  mere  omission  to  give  notice 
before  the  sale  of  the  property  that  he  would  so  treat  it,  although  third 
persons  have  given  releases  of  liens  to  enable  the  property  to  be  sold. 
Ibid.,  619. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  May  13,  1887,  P.  L.  108,  does  not  oflfend  against  §  3,  arti- 
cle m.  of  the  constitution,  declaring  that  "  no  bill shall  be 

passed  containing  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title : "  there  is  not  a  single  section  of  the  act,  or  clause  of  any  sec- 
tion, that  is  not  germane  to  the  subject  of  the  title.  Oommmvweaith  v. 
Sellers,  32. 

2.  The  proviso  to  §  19  of  the  act  that  the  act  shall  not  beheld  to  author- 
ize the  sale  of  liqaors  in  counties,  cities,  boroughs  or  townships  having 
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special  prohibitory  laws,  does  not  render  the  act  yiolative  of  §  7,  article 
UI.  of  the  constitution,  prohibiting  local  or  special  legislation.    Ibid,,  32. 

3.  Under  the  second  proviso  of  §  9,  act  of  March  22, 1877,  P.  L.  16,  a  city 
of  the  second  class  is  not  liable  for  the  sheriffs  and  prothonotary^s  fees,  in 
proceedings  to  enforce  by  lien  a  municipal  claim  for  taxes,  etc.,  so  long  as 
the  lien  is  in  full  force  and  the  property  unsold  thereon*  Bradley  y.  Pitts- 
burgh,  475. 

4.  The  matter  of  the  costs  of  collection  is  properly  included  in  the  mat- 
ter of  "collection;"  wherefore  the  proviso,  so  far  as  relating  to  the  pay- 
ment of  the  taxable  costs  of  such  a  proceeding,  is  not  unconstitutional  on 
the  ground  that  the  subject  is  not  indicated  in  the  title  of  the  act.  Ibid., 
475. 

CONI^ESSION. 

1.  If  a  statement,  made  by  a  prisoner  and  offered  in  evidence  against 
him  as  an  inculpatory  confession,  was  given  voluntarily  and  without 
either  threats  or  the  promise  of  benefit,  it  is  not  made  inadmissible  be- 
cause it  was  reduced  to  writing  after  he  was  sworn  before  the  committing 
magistrate.     Commonwealth  v.  Clark,  641. 

2.  But  when  such  statement  has  nothing  in  it  which  can  be  construed 
into  an  admission  of  the  prisoner's  participation  in  the  crime  charged,  but 
merely  a  knowledge  of  the  murder  had  after  the  fact,  it  is  inadmissible  ^ 
for  another  reason,  because  irrelevant  to  the  issue  on  trial.    Ibid.,  641. 


CONTRACT. 

1.  Proof  of  part  perfonnance  by  the  plaintiff,  under  a  contract  the  exis- 
tence of  which  is  afterwards  denied  by  the  defendant,  will  entitle  the 
plaintiff  to  recover  for  the  part  of  the  contract  performed  by  him,  without 
proof  of  full  performance.     Stewart  v.  Short,  395. 

2.  Where  the  plaintiff,  under  an  alleged  contract  to  deliver  fourteen 
squares  of  lumber,  delivered  eleven  of  them,  and  the  defendant  then  de- 
nied the  contract,  if  the  existence  of  the  contract  is  found  by  the  jury,  the 
plaintiff  may  recover  for  the  lumber  delivered.    Ibid.,  895. 

3.  If  two  persons,  fully  informed  as  to  the  facts  of  an  estate  in  which 
they  are  both  interested,  but  doubtful  as  to  the  extent  of  their  respective 
legal  rights  therein  as  agiunst  each  other,  separately  take  advice  of  coun- 
sel and  are  informed  that  it  would  require  tedious  and  expensive  litiga- 
tion to  determine  the  question,  and  a  written  agreement  is  thereupon 
entered  into  settling  amicably  their  respective  interests,  a  bill  in  equity 
for  the  cancellation  of  the  agreement  will  be  dismissed.  Qormly  v. 
Qormly,  467. 

CONTRACT  TO  CONSTRUCT. 

See  Pakol  Evidbncb  to  Vary  Writino. 

CONTRACT  OF  SALE. 
See  Vendor  and  Vender. 
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CONTRACT  FOR  SERVICE. 

(a)  The  pltuntiff,  under  a  contract  with  the  defendant  company,  pro- 
cured a  purchaser  for  its  franchises  and  property,  who  in  good  faith  ac- 
cepted the  company^s  proposition  providing  the  terms  of  sale,  *'  the  titles 
and  franchises  to  be  subject  to  proper  examination  and  approval." 

1.  In  such  case,  there  being  sufficient  evidence  that  the  sale  was  not 
consummated,  by  reason  of  the  defective  titles  to  some  of  the  property  un- 
der lease  to  the  defendant,  the  plaintiff  was  entitled  to  recover  the  com- 
pensation stipulated  for  in  his  contract,  notwithstanding  the  sale  was  not 
so  consummated.    Sweeney  y,  OU  &  Qaa  Co.,  193. 

CONTRACT  IN  WRITING. 

1.  Where  written  and  printed  portions  of  a  contract  are  repugnant  to 
each  other,  the  printed  form  must  yield  to  the  written  clauses  of  the  in- 
strument, as  the  latter  are  presumed  to  be  the  deliberate  expression  of  the 
real  intent  of  the  parties.    Maws  v.  Insurance  Co.^  113. 

2.  A  special  manuscript  addition  to  a  printed  form  used  in  drawing  up 
a  contract,  is  entitled  to  especial  weight  in  construing  the  contract,  as  it  is 
presumed  to  have  been  separately  and  particularly  considered  by  the  par- 
ties, and  to  express  their  exact  agreement  on  the  subject  of  it  Dick  v. 
Ireland,  299. 

3.  Upon  the  uncorroborated  testimony  of  a  single  interested  witness, 
opposed  to  the  sworn  answer  of  the  defendants,  equity  will  not  reform  a 
written  agreement  in  a  material  particular,  especially  when  such  testimo- 
ny is  lacking  in  precision  of  language,  and  the  story  of  the  witness  is  in- 
herently improbable.    Ibid,,  299. 

4.  Wlien  a  contract  requires  that  one  of  the  parties  shall  keep  books 
which  he  shall  submit,  when  called  upon,  to  the  inspection  of  the  other 
party,  the  former  may  be  justified  in  refusing  to  comply  with  a  demand  for 
such  inspection,  if  coupled  with  another  demand  unwarranted  by  the  con- 
tract.   Ibid.,  299. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negugbnob. 

CONVEYANCE. 
See  Covenant. 

1.  The  surrender  of  a  deed  to  the  grantor  and  the  execution  and  deliv- 
ery by  him  of  a  new  deed  for  the  same  property,  of  the  same  date  of  the 
former,  to  a  new  grantee  by  direction  of  the  first  grantee,  will  be  inoper- 
ative as  against  the  lien  of  a  judgment  entered  against  the  first  grantee 
while  he  held  the  title.    Feely  v.  Hoover,  107. 

2.  Where  the  defendant  in  ejectment  purchased  town  lots,  the  property 
in  dispute,  from  the  plaintiff,  went  into  possession  in  pursuance  thereof, 
made  valuable  improvements,  paid  the  purchase  money  in  full  and  ac- 
cepted a  deed  which  by  mistake  conveyed  other  lots  than  those  he  pur- 
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chased,  it  was  not  error,  in  such  action,  to  instruct  the  jury  to  find  for  the 
defendant.     Trexler  v.  Fisher,  275. 

(a)  A  deed  conveyed  a  town  lot,  adjoining  other  lands  of  the  grantor, 

with  the  habendum :  **To  have  and  to  hold  the  said  premises, 

without,  however,  the  right  to  drill  or  mine  for  petroleum,  carbon  oil,  or 
natural  gas,  which  right  is  not  intended  to  bo  conveyed,  but  is  forbidden 
to  both  parties  hereto." 

(6)  On  a  bill  filed  by  the  grantor  to  restrain  the  grantee  from  drilling 
for  oil  on  the  lot  conveyed,  it  appeared  from  the  affid&vitd  read  that  the 
grantor  himself  had  put  down  one  or  more  producing  wells,  on  property 
still  remaining  in  his  ownership,  but  adjoining  that  he  had  conveyed  to 
the  defendant. 

3.  In  such  case,  the  court  below  finding  that  the  plaintiff  ^s  equity  was 
questionable,  by  reason  of  his  own  acts  in  drilling  oil-wells  near  the  lot 
conveyed,  and  that  the  injury  was  not  irreparable  on  final  hearing,  an  or- 
der refusing  to  grant  a  preliminary  injunction  on  plaintiff ^s  motion  would 
not  be  reversed.    Acheson  v.  Stevenson^  633. 

COVENANT. 

(a)  Williams  conveyed  to  Hamilton  200  acres  of  land  covenanting  to 
be  responsible  for  any  damage  which  Hamilton  should  sustain  by  reason 
of  the  failure  of  the  boundaiics,  given  in  the  deed,  to  include  all  the 
cleared  land.  Hamilton  entered  upon  and  cut  trees  from  21  acres  of 
other  land  belonging  to  Williams,  for  which  act  Williams  brought  tres- 
pass. 

(6)  Pending  this  suit,  Hamilton  agreed  to  exchange  farms  with  Cross- 
man,  who  covenanted  that  **  should  Hamilton  gain  a  certain  law-suit  now 
pending,  wherein  Williams  is  plaintiff  and  Hamilton  defendant,  the  cause 
of  said  action  of  Williams  being  for  21  acres  of  land,  to  pay  Hamilton 
$1,000  more,"  and  (after  several  details  about  smaller  items),  **  Hamilton 
to  give  a  good  and  sufficient  deed,  free  from  liens,"  etc. 

(c)  Contemporaneously  with  the  execution  of  this  contract,  Hamilton 
delivered  to  Crossman  a  deed  for  200  acres  of  land.  Subsequently  Will- 
iams was  non-prossed  in  said  suit.  Hamilton  then  brought  covenant 
against  Crossman  to  recover,  inter  alia,  the  $1,000  provided  for  in  the 
contract,  but  without  having  previously  tendered  a  deed  for  the  21  acres. 

1.  In  such  a  case,  the  deed  to  be  made  under  the  contract  fairly  referred 
to  the  21  acres,  and  it  being  admitted  that  no  deed  therefor  had  been  de- 
livered, or  even  tendered,  there  was  eiTor  in  not  instructing  the  jury  ex- 
plicitly that  as  to  the  item  of  $1,000,  for  the  21  acres,  the  plaintiff  waa 
not  entitled  to  recover.    Hamilton  v.  Crossman,  320. 

CREDITOR. 

See  Composition  with  Cbeditors. 

See  Debtor  and  Creditor. 

See  Fraud  upon  Creditors. 
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CRIMES  AND  MISDEMEANORS. 
See  License  to  Sell  Liquors. 

CRIMINAL  PLEADING  AND  PRACTICE. 

1.  In  an  indictment  under  §  17,  act  of  May  13,  1887,  P.  L.  108,  for  fur- 
nishing liquors  to  a  minor,  or  person  of  known  intemperate  habits,  it  is 
unnecessary  to  aver  that  the  defendant  **knoMdngly  and  wilfully''  fur- 
nished, etc.  It  ft  sufficient  to  charge  the  offence  substantially  in  the  lan- 
guage of  the  act.     Commonwealth  v.  Sellers,  32. 

2.  The  distiict  attorney  is  a  quasi  judicial  officer,  representing  the  com- 
monwealth, which  seeks  no  victims :  it  is  as  much  his  duty,  therefore,  to 
see  that  no  innocent  man  suffers,  as  it  is  to  see  that  no  guilty  man  escapes. 
CommonwecUth  y .  Nicely ,  261. 

3.  When  the  district  attorney  permits  private  counsel  to  assist  him  in 
the  trial  of  a  cause,  such  counsel  represents  him  to  that  extent,  and  should 
be  governed  in  his  conduct  of  the  case  by  the  same  rules  of  propriety. 
Ibid,,  261. 

4.  There  is  no  way  provided  by  which  objectionable  remarks  by  coun- 
sel in  an  argument  to  the  jury  may  be  brought  upon  the  record,  and  errors 
assigned,  upon  which  the  judgment  of  the  court  may  be  reversed  by  reason 
thereof.    Ibid,,  261. 

6.  If,  on  the  trial  of  an  indictment  for  murder,  the  jury  render  a  verdict 
of  guilty,  without  specifying  the  degree  of  murder,  it  is  not  error,  before 
the  verdict  is  recorded  and  the  jury  separated,  to  send  the  jury  back  to 
amend  their  verdict.     Ibid,,  261. 

(a)  On  the  trial  of  an  indictment,  a  witness,  being  asked  by  the  com- 
monwealth if  a  pocket-book  was  given  her  by  a  certain  person  at  a  cer- 
tain time,  replied  affirmatively  and  stated  that  the  same  pocket-book  had 
been  handed  to  the  officers  in  her  presence. 

6.  In  such  case,  it  was  not  error  to  refuse  to  permit  the  defendant,  pro- 
ducing a  pocket-book,  to  interrogate  the  witness  as  to  its  indentity  with 
the  pocket-book  handed  to  the  officers,  and  to  test  the  witness's  knowledge 
in  regard  to  the  same.     Ibid.,  261. 

7.  A  count  for  larceny  as  bailee  may  properly  be  joined  with  another  for 
robbery,  when  they  relate  to  the  same  act  of  the  defendant ;  and,  the  in- 
dictment being  certified  for  trial  into  the  Court  of  Oyer  and  Terminer, 
the  defendant  may  be  convicted  upon  the  count  for  larceny  as  bailee,  al- 
though acquitted  upon  that  for  robbery.     Commonwealth  v.  ShuUe,  272. 

DAMAGES. 
See  Interest. 

DAMAGES  TO  LAND. 

(a)  In  1860,  upon  an  amicable  submission,  an  award  was  made  in  favor 
of  the  tenants  in  common  of  land,  and  against  a  railroad  company,  of 
compensation  for  land  taken  etc.  by  the  company  by  an  entry  in  1855  and 
a  construction  of  its  roadbed  in  1857. 
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(6)  In  1884,  the  compeDsation  h^  neither  been  paid  nor  secured,  when 
the  landowner  who  then  had  acquired  the  interests  of  all  his  co-tenants, 
brought  ejectment,  resulting  in  1888  in  a  judgment  in  his  favor,  to  be  re- 
leased on  payment  into  court  of  the  amount  of  the  award  with  interest. 

1.  In  such  case,  the  plaintiff  in  the  ejectment  was  not  entitled  to  the 
whole  of  the  fund  for  distribution,  as  tlie  sole  owner  of  the  land  at  the 
time  of  recovery,  but  the  fund  was  distributable  to  the  tenants  in  common 
at  the  time  the  award  was  made,  according  to  their  several  interests. 
Warrell  v.  Railroad  Co.,  600. 

2.  The  fund  in  court,  however,  was  so  distributable  to  the  tenants  in 
common,  subject  to  the  fees  and  expenses  of  audit,  the  compensation  of 
the  ejectment  plaintiff  ^s  attorneys,  and  the  cost  of  the  paper-book,  in  de- 
fending the  recovery  against  the  railroad  .company  in  the  Supreme  Court. 
Ibid.,  600. 

DEBTOR  AND  CREDITOR. 

See  Composition. 

DECEDENTS'  ESTATES. 
See  Distribution. 

1.  Where  an  intestate  leaves  only  a  widow  and  a  son  to  survive  him, 
and  the  son  afterwards  dies  without  issue  but  leaving  a  widow  to  sur- 
vive him,  on  partition  thereafter  made  the  son's  mother,  or  her  alienee, 
will  take  the  land  in  fee,  subject  to  the  dower  of  the  son's  widow.  Dan- 
house^s  Estate,  256. 

2.  But  the  dower  estate  of  the  mother  will  not  merge  in  the  fee  cast 
upon  her  by  the  death  of  her  son ;  and,  during  her  life,  the  dower  estate 
of  the  son's  widow  will  be  the  interest  upon  the  one  half  of  the  two  thirds  of 
the  valuation  of  the  land.    Ibid,,  256. 

8.  And  in  case  of  the  death  of  the  mother  before  the  death  of  the  son's 
widow,  the  latter  will  become  entitled  to  the  interest  upon  one  half  of  the 
whole  valuation,  during  the  remainder  of  her  natural  life.    Ibid.,  256. 

4.  An  executor,  who  has  received  no  part  of  the  assets  of  the  estate,  may 
sustain  as  an  individual  an  action  at  law  in  the  Court  of  Common  Pleas 
against  an  acting  co-executor,  who  has  received  all  the  assets,  to  charge 
the  estate  with  a  debt  due  to  the  plaintiff  from  the  testator.  Pringle  v. 
Pringle,  565. 

DEED. 

See  CONVEYANCB. 


DELIVERY. 
See  Sales. 

DEPOSIT. 

1.  When  one  deposits  money  in  a  bank,  upon  an  account  opened  in  his 
name  as  agent,  without  anything  on  the  face  of  the  deposit  account  to  show 
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for  whom  he  is  agent,  the  money  as  between  the  bank  and  the  depositor 
belongs  to  the  latter:  Citizens  N.  Bank  v.  Alexander,  120  Pa.  476.  PcA- 
tersan  v.  Marine  N.  Bank,  419. 

2.  A  bank  paying  over  money,  so  deposited,  to  a  third  person,  does  so 
at  its  peril,  and  it  must  assume  the  burden  of  proof  to  show,  not  only  that 
the  money  did  not  belong  to  the  depositor,  but  that  it  did  belong  to  the 
person  to  whom  it  was  paid.    Ibid.,  419. 

8.  When  a  bank,  without  legal  cause,  refuses  to  honor  a  check  drawn 
upon  it  by  a  depositor,  something  more  than  a  mere  breach  of  contract  is 
inTolved,  and  it  is  liable  to  the  depositor  for  substantial  damages,  though 
no  special  pecuniaiy  loss  be  shown :  Eckel  y.  Murphey,  15  Pa.  488,  dis- 
tinguished.   Ibid.,  419. 

DISTRIBUTION. 

(a)  The  will  of  a  testator  directed  a  final  distribution  of  his  residuary 
estate,  but  provided :  **  I  would  rather  prefer  not  to  have  a  diyision  made 
of  my  estate,  until  the  youngest  chUd  of  H.  arrives  at  the  age  of  twenty- 
one  years." 

1.  Such  expression  of  preference,  being  merely  precatory,  and  addressed 
to  the  devisees  and  not  to  the  executors,  was  not  binding  upon  the  latter, 
and  they  have  no  power  to  postpone  distribution  to  the  period  referred  to 
in  the  provision.     Wamer*8  Estate,  359. 

2.  The  executor  having  failed  to  make  distribution  as  directed  by  the 
decree  of  the  Orphans*  Ck>urt,  affirmed  by  the  Supreme  Court :  Osbum's 
App.,  104  Pa.  637,  he  became  personally  chargeable  with  the  costs  of  a 
second  proceeding  against  him  to  enforce  it.    Ibid.,  359. 

DISTRICT  ATTORNEY. 

1.  The  district  attorney  is  a  quasi  judicial  officer,  representing  the  com- 
monwealth, which  seeks  no  victims :  it  is  as  much  his  duty,  therefore, 
to  see  that  no  innocent  man  suffers,  as  it  is  to  see  that  no  guilty  man 
escapes.     Commontoealth  v.  Nicely,  261. 

2.  When  the  district  attorney  permits  private  counsel  to  assist  him  in 
the  trial  of  a  cause,  such  counsel  represents  him  to  that  extent,  and  should 
be  governed  in  his  conduct  of  the  case  by  the  same  rules  of  propriety. 
Ibid.,  261. 

DIVIDENDS. 

(a)  Defendant  gave  to  plaintiff,  for  stock  in  a  title  insurance  and  trust 
company,  a  due-bill  for  an  amount  **  to  be  paid  only  from  the  first  div- 
idends declared  by  the "  company,  the  several  payments  to  be  indorsed 
thereon. 

1.  In  such  case,  though  no  dividends  were  ever  declared  out  of  profits, 
but  the  company  went  into  liquidation  and  distributed  its  assets  to  its 
shareholders,  the  defendant  was  liable  to  plaintiff  for  what  he  received 
upon  his  shares  out  of  such  assets.     Cozad  v.  McKte,  406. 

DIVORCE. 
1.  Indignities  offered  by  a  husband  to  the  person  of  a  wife,  such  as  to 
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render  her  eondidon  intolerable  and  life  burdensome,  and  thereby  force 
her  to  withdraw  from  his  house  and  home,  though  not  endangering  her 
life,  will  entitle  the  wife  to  a  divorce  a  mensa  et  thoro,  with  alimony. 
Melvin  v.  Melvin,  6. 

2.  It  is  within  the  sound  discretion  of  the  court  to  allow,  on  the  trial  of 
an  issue  in  divoi'ce,  an  amendment  of  the  bill  of  particulars  of  the  libel- 
lant,  and  to  admit  testimony  under  it  when  so  amended.    Ibid.,  6. 

DOWER. 

1.  Where  an  intestate  leaves  only  a  widow  and  a  son  to  survive  him, 
and  the  son  aftei*wards  dies  without  issue  but  leaving  a  widow  to  survive 
him,  on  partition  thereafter  made  the  son^s  mother,  or  her  alienee,  will 
take  the  land  in  fee,  subject  to  the  dower  of  the  son^s  widow.  Dan- 
house's  Estate,  256. 

2.  But  the  dower  estate  of  the  mother  will  not  merge  in  the  fee  cast 
upon  her  by  the  death  of  her  son ;  and  during  her  life,  the  dower  estate 
of  the  son's  widow  will  be  the  interest  upon  the  one  half  of  the  two  thirds 
of  the  valuation  of  the  land.    Ibid,,  256. 

3.  And  in  case  of  the  death  of  the  mother  before  the  death  of  the  son's 
widow,  the  latter  will  become  entitled  to  the  interest  upon  one  half  of  the 
whole  valuation,  during  the  remainder  of  her  natural  life.    Ibid.,  256. 

DURESS. 

(a)  The  petition  of  the  defendant  in  a  judgment  upon  a  bond,  given  in 
settlement  of  a  criminal  prosecution  for  fornication  and  bastardy,  averred 
that  the  bond  had  been  executed  while  the  defendant  was  in  prison  under 
arrest,  and  was  conditioned  for  the  support  of  the  child  to  be  bom. 

(fi)  It  was  averred,  also,  that  the  obligor  was  innocent  of  the  offence 
charged,  and  that  no  living  child  had  been  bom  of  the  obligee,  who  had 
died  unmarried  and  without  issue,  before  judgment  had  been  entered 
upon  the  bond. 

1.  In  such  case,  the  bond  in  question  was  given  for  a  good  considera- 
tion, the  duress  complained  of  was  the  duress  of  the  law,  and  it  was  not 
error  to  refuse  the  petitioner  a  rule  to  show  cause  why  the  judgment 
should  not  be  opened,  etc.    Pflaum  v.  McCliniock,  369. 

EJECTMENT. 
See  Evidence. 

1.  In  an  action  of  ejectment  against  husband  and  wife,  to  recover  land 
purchased  at  sheriff ^s  sale  as  the  property  of  the  husband,  but  claimed  by 
the  wife,  the  controlling  question  whether  the  wife  had  acquired  title  in 
her  own  light,  with  her  own  separate  estate,  and  not  in  fraud  of  her  hus- 
band's creditors,  having  been  submitted  to  the  jury  under  proper  instruc- 
tions, their  verdict  was  conclusive  and  no  ground  of  reversal  was  shown. 
Steckman  v.  Schell,  1. 

2.  Where  the  defendant  in  ejectment  purchased  town  lots,  the  property 
in  dispute,  from  the  plaintiff,  went  into  possession  in  pursuance  thereof. 
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made  valuable  improvements,  paid  the  purchase  money  in  full,  and  ac- 
cepted a  deed  which  by  mistake  conveyed  other  lots  than  those  he  pur- 
chased, it  was  not  error,  in  such  action,  to  instruct  the  jury  to  find  for  the 
defendant.     Trexler  v.  Fisher,  276. 

3.  If  a  person,  while  in  possession  of  oil  land,  believing  he  has  a  valid 
title  thereto,  in  good  faith  drill  an  oil-well  thereon,  he  has  the  right,  if 
the  land  be  afterwards  recovered  from  him  in  ejectment,  to  retain  out  of 
the  proceeds  of  the  oil  produced  during  his  occupancy  a  sum  sufficient 
to  reimburse  him  for  the  cost  of  drilling  the  well.    Phillips  v.  Coast,  672. 

4.  In  such  case,  if,  pending  the  action  of  ejectment  brought,  the  court 
issue  a  writ  of  estrepement  and  appoint  a  receiver  under  the  act  of  June  6» 
1883,  P.  L.  79,  the  defendant  is  entitled  to  compensation  for  the  cost  of 
putting  down  the  well,  out  of  a  fund  in  the  receiver's  hands  arising  from 
the  sale  of  the  oil  therefrom  produced.     Ibid.,  672. 

6.  A  general  notice  to  an  occupant  under  color  of  title  that  the  land  in 
his  possession  belongs  to  another,  does  not  as  matter  of  law  render  his 
subsequent  possession  mala  fide,  even  though  he  fails  to  inquire  of  the 
claimant  for  the  facts  upon  which  his  claim  rests,  if  such  inquiry  would 
not  disclose  facts  inconsistent  with  a  reasonable  belief  in  his  own  title. 
Ibid.,  572. 

EQUITY,  JURISDICTION. 
See  Specific  Peufobmance. 

1.  A  special  manuscript  addition  to  a  printed  form  used  in  drawing  up 
&  contract,  is  entitled  to  especial  weight  in  construing  the  contract,  as  it 
is  presumed  to  have  been  separately  and  particularly  considered  by  the 
parties,  and  to  express  their  exact  agreement  on  the  subject  of  it.  Dick 
V.  Ireland,  299. 

2.  Upon  the  uncorroborated  testimony  of  a  single  interested  witness, 
opposed  to  the  sworn  answer  of  the  defendants,  equity  will  not  reform  a 
written  agreement  in  a  material  paiticular,  especially  when  such  testi- 
mony is  lacking  in  precision  of  language,  and  the  story  of  the  witness  is 
inherently  improbable.     Ibid.,  299. 

3.  When  a  contract  requires  that  one  of  the  parties  shall  keep  books 
which  he  shall  submit,  when  called  upon,  to  the  inspection  of  the  other 
party,  the  former  may  be  justified  in  refusing  to  comply  with  a  demand 
for  such  inspection,  if  coupled  with  another  demand  unwarranted  by  the 
conti-act.    Ibid.,  299. 

4.  If  two  persons,  fully  informed  as  to  the  facts  of  an  estate  in  which 
they  are  both  interested,  but  doubtful  as  to  the  extent  of  their  respective 
legal  rights  therein  as  against  each  other,  sepai-ately  take  advice  of  coun- 
sel and  are  informed  that  it  would  require  tedious  and  expensive  litiga- 
tion to  determine  the  question,  and  a  written  agreement  is  thereupon 
entered  into  settling  amicably  their  respective  interests,  a  bill  in  equity 
for  the  cancellation  of  the  agreement  will  be  dismissed.  ,  Qormly  v. 
Qormly,  467. 

6.  Where  an  assignee  for  the  benefit  of  creditors  sells  assigned  real  es- 
tate discharged  of  liens,  with  the  consent  of  lien  creditors  but  without  an 
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order  of  court,  the  Court  of  Common  Fleas  has  jurisdiction  by  bill  in 
equity  to  restrain  a  conveyance  and  order  a  re-sale,  on  the  ground  of  im- 
proper conduct  in  the  sale  on  the  part  of  the  assignee:  §  13,  act  of 
June  16,  1836,  P.  L.  789.     Olenn  v.  Mickey,  586. 

6.  If  the  assigned  real  estate  is  offered  at  public  sale  both  in  parcels 
and  as  a  whole,  and  is  sold  as  a  whole  for  a  price  less  than  the  amount 
of  the  bids  from  responsible  bidders  in  parcels,  a  conveyance  by  the  as- 
signee may  be  restrained  and  a  re-sale  ordered,  although  there  is  no 
proof  of  actual  fraud  or  collusion  between  the  assignee  and  the  pm*chaser. 
Ibid.,  686. 

EQUITY,  PRACTICE. 

1.  The  proviso  to  the  act  of  May  25,  1878,  P.  L.  149,  authorizing  the 
reformation  of  certificates  of  acknowledgment  of  deeds,  etc.,  excludes 
from  the  operation  of  the  act  only  cases  in  which  actions  to  recover  the 
real  estate  were  commenced  before  the  date  of  the  passage  of  the  act. 
Ma7iuf.  N.  Gas  Co,  v.  flouglass,  288. 

2.  The  remedy  by  bill  in  equity,  given  by  the  act,  carries  with  it  the 
usual  atti'ibutes  of  equitable  remedies,  including  the  rule  that  the  court 
shall  have  before  it  and  determine  the  rights  of  all  the  parties  interested 
in  the  subject  matter  of  the  litigation.    Ibid,,  283. 

3.  Where  a  paity  interested  adversely  to  the  plaintiff  in  the  bill  is  not 
made  a  party  defendant,  but  has  appeared  as  the  attorney  for  the  defend- 
ant throughout  the  proceedings,  the  court,  upon  adjudging  him  a  neces- 
sary party,  should  permit  him  to  be  added  as  a  defendant.    Ibid,,  283. 

4.  Upon  a  bill  in  equity  to  restrain  or  abate  a  public  nuisance,  if  the 
matter  complained  of  be  not  a  nuisance  per  se,  and  if  the  testimony  be 
conflicting  whether  it  is  a  public  nuisance  at  all  or  not,  an  injunction  will 
not  be  granted  Until  after  the  fact  shall  have  been  determined  by  a  trial 
at  law.    New  Castle  v.  Baney,  546. 

5.  Where  the  testimony  as  to  whether  a  mill-dam,  maintained  for  its 
water-power  for  over  half  a  century  and  about  which  a  city  has  grown 
up,  has  become  a  public  nuisance  or  not,  is  conflicting,  a  bill  to  abate  it 
will  be  disniissed,  without  prejudice  to  the  right  of  complainants  to  pro- 
ceed by  indictment  or  action  at  law.     Ibid,,  546. 

(a)  A  deed  conveyed  a  town  lot,  adjoining  other  lands  of  the  grantor, 
with  the  habendum:  **To  have  and  to  hold  the  said  premises,  .... 
without,  however,  the  right  to  drill  or  mine  for  petroleum,  carbon  oil, 
or  natural  gas,  which  right  is  not  intended  to  be  conveyed,  but  is  for- 
bidden to  both  parties  hereto." 

(6)  On  a  bill  flledby  the  grantor  to  restrain  the  grantee  fi'om  drilling 
for  oil  on  the  lot  conveyed,  it  appeared  from  the  affidavits  read  that  the 
grantor  himself  had  put  down  one  or  more  producing  wells,  on  property 
still  remaining  in  his  ownership,  but  adjoining  that  he  had  conveyed  to 
the  defendant. 

6.  In  such  case,  the  court  below  finding  that  the  plaintifi^s  equity  was 
questionable,  by  reason  of  his  own  acts  in  drilling  oil-wells  near  the  lot 
conveyed,  and  that  the  injuiy  was  not  irreparable  on  final  hearing,  an 
order  refusing  to  grant  a  preliminary  injunction  on  plaintiff^s  motion 
would  not  be  reversed.    Acheson  v.  Stevenson,  638. 
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ERRORS  AND  APPEALS. 
See  Supreme  Ck>uBT. 

ESTOPPEL. 

When,  in  pursuance  of  such  agreement,  the  debtor  has  placed  property 
in  the  hands  of  a  trustee  for  sale  and  distribution  among  the  signers, 
one  of  these  is  not  estopped  from  treating  the  agreement  as  void  for  non- 
compliance with  a  condition  precedent,  by  his  mere  omission  to  give 
notice  before  the  sale  of  the  property  that  he  would  so  treat  it,  although 
third  persons  have  given  releases  of  liens  to  enable  the  property  to  be 
sold.     Artman  v.  Truby^  619. 

EVIDENCE. 

See  Negligence. 

See  Pabol  Eyidekce  to  Vabt  Writino. 

1.  When  a  judgment  by  default  against  partners,  sued  as  such  upon  a 
note,  is  opened  as  to  one  of  the  partners,  who  alone  makes  defence,  and 
before  the  trial  the  plaintiff  dies  and  his  administrator  is  substituted,  the 
partner  not  defending  is  incompetent  to  testify  for  his  co-defendant  that 
the  firm  name  was  by  the  witness  put  upon  the  note,  which  was  for  the 
individual  debt  of  the  witness.    Dick  v.  Williams,  41. 

2.  Such  a  defence  is  not  personal  to  the  partner  making  it,  but  goes  to 
,  the  liability  of  eveiy  member  of  the  firm  sued  as  such ;  and  if  the  jurj- 

should  determine  that  the  firm  is  not  liable  upon  the  note,  the  foundation 
of  the  judgment  by  default  against  the  witness  would  fall,  and  in  testi- 
fying in  support  of  such  defence  he  would  be  testifying  unlawfully  in  his 
own  interest:  Swanzey  v.  Parker,  60  Pa.  441.     Ibid.,  41. 

(a)  Plaintiff  in  ejectment  claimed  title  to  an  undivided  one  sixth  of  a 
tract  of  land  as  one  of  the  heirs  of  Parry,  who  bought  from  Hoover  in 
1856,  paid  part  of  the  purchase  money,  and  in  1866  abandoned  his  famfly, 
left  the  land  in  the  possession  of  Mrs.  Parry  and  certain  of  their  children, 
and  did  not  again  return  to  it. 

(6)  A  deed  was  made  by  Hoover  to  Mrs.  Pany  in  1867  and  her  hus- 
band died  in  Ohio  in  188^.  Mrs.  Parry  died  in  1885,  leaving  a  will  de- 
vising the  land  to  two  of  her  sons,  one  of  whom  was  the  defendant,  who 
subsequently  acquired  the  title  of  the  other  devisee  by  deed  of  quit-claim. 

(c)  There  was  evidence  that  the  deed  to  Mrs.  Parry,  though  executed 
in  1867,  was  not  delivered  until  several  years  afterward,  when  she  had 
paid  or  secured  the  unpaid  purchase  money ;  and  that  it  was  then  deliv- 
ered to  her  in  the  presence  and  with  the  acquiescence  of  her  husband. 

(d)  The  plaintiff  claimed,  however,  under  the  evidence  adduced  by 
him,  that  the  deed  to  Mrs.  Parry  under  which  the  defendant  held,  had 
been  obtained  from  Hoover  without  his  father's  consent  and  in  fraud  of 
his  rights,  and  upon  this  issue  the  cause  was  submitted  to  the  jury. 

3.  In  such  case,  although  the  plaintiff  had  put  in  evidence  the  deed  of 
Hoover  to  his  mother,  as  a  part  of  the  alleged  scheme  to  get  the  title 
away  from  his  father,  plaintiff  was  not  thereby  estopped  from  attacking 
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its  validity  on  the  ground  that  it  had  been  obtained  in  fraud  of  his  father^s 
rights.    Parry  v.  Parry ^  94. 

4.  The  subject  in  controversy  was  the  validity  of  the  deed  to  Mrs. 
Parry,  who  was  dead ;  wherefore,  although  the  brother  who  had  conveyed 
to  the  defendant  was  competent  to  testify  in  support  of  it,  the  plaintiff 
was  incompetent  to  testify  against  it:  §  5,  clause  (e),  act  of  May  28,  1887, 
P.  L.  168.    Ibid,,  94. 

5.  The  declarations  of  the  husband  in  his  lifetime,  in  his  own  interest, 
and  not  made  in  the  presence  of  his  wife,  were  inadmissible  as  evidence 
that  the  title  had  been  obtained  by  Mrs.  Parry  without  his  consent  and 
in  fraud  of  his  rights.    Ibid,,  94. 

6.  Nor  was  it  competent  to  prove  the  declarations  of  Mrs.  Parry,  not 
in  the  presence  of  her  husband,  as  evidence  that  the  reason  why  her  hus- 
band refused  to  see  her  a  short  time  before  his  death,  related  to  a  matter 
other  than  a  dissatisfaction  as  to  the  title  to  the  land.    Ibid.,  94. 

7.  Nor  was  it  competent  to  show,  as  evidence  in  itself  of  the  existence 
of  the  alleged  fraud  in  obtaining  the  title,  that  Hoover,  the  grantor  in 
the  deed  to  Mrs.  Parry,  was  at  the  time  thereof  of  weak  mental  condition 
and  not  of  sufficient  capacity  to  execute  the  deed.    Ibid,,  94. 

8.  Where  a  witness  testified  that  he  was  present  when  the  deed  was 
delivered  to  Mrs.  Parry  with  the  consent  of  her  husband,  the  testimony  of 
other  witnesses  that  in  conversations  with  them  but  not  about  the  deed, 
he  had  not  mentioned  the  fact  that  his  father  was  present  at  the  time  of 
delivery,  was  properly  rejected.    Ibid.,  94. 

9.  A  private  letter,  the  only  proof  of  which  is  the  testimony  of  a  wit- 
ness that  he  received  it  by  mail,  and  that  it  had  the  signature  of  a  certain 
person,  but  the  witness  had  no  knowledge  of  the  signature,  is  not  ad- 
missible in  evidence.     Sweeney  v.  Oil  &  Oas  Co.,  193. 

(a)  On  the  trial  of  an  indictment,  a  witness,  being  asked  by  the  com- 
monwealth if  a  pocket-book  was  given  her  by  a  certain  person  at  a  cer- 
tain time,  replied  affirmatively  and  stated  that  the  same  pocket-book  had 
been  handed  to  the  officers  in  her  presence. 

10.  In  such  case,  it  was  not  error  to  refuse  to  permit  the  defendant,  pro- 
ducing a  pocket-book,  to  interrogate  the  witness  as  to  its  identity  with  the 
pocket-book  handed  to  the  officers,  and  to  test  the  witnesses  knowledge  in 
regai'd  to  the  same.     Commonwealth  v.  Nicely,  261. 

11.  Possession  of  land  taken  under  articles  for  its  purchase  and  held  ad- 
versely for  the  statutory  period  by  the  lines  described  therein,  will  give 
title  under  the  statute  of  limitations,  although  a  deed  afterwards  delivered 
and  accepted  in  pursuance  of  the  articles  does  not  include  the  land  in  dis- 
pute.    Stroud  V.  Prager,  401. 

12.  In  such  case,  therefore,  it  is  error  to  exclude  an  offer  of  the  articles 
to  show  the  lines  according  to  which  possession  was  taken,  when  offered 
to  be  followed  by  evidence  that  the  possession  was  maintained  adversely 
for  the  statutoiy  period.    Ibid.,  401. 

(a)  A  prisoner  and  his  father  were  indicted,  though  separately,  as  prin- 
cipals in  the  commission  of  a  murder ;  and  on  the  trial  of  the  prisoner, 
whose  case  was  first  called,  there  was  no  direct  evidence  as  to  his  pres- 
ence at  and  participation  in  the  crime  charged. 
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13.  In  such  case,  a  declaration  of  the  prisoner,  three  weeks  after  the 
murder  and  before  he  or  his  father  was  arrested,  that  *'  it  would  take  all 
pap^s  got  to  clear  him,^^  and  that  in  the  same  conversation  the  witness 
heard  the  murdered  man^s  name  used,  was  inadmissible.  CammonweaUh 
V.  Clark,  641. 

14.  Such  declaration,  made  at  the  time  it  was,  and  showing  only  a 
knowledge  had  after  the  fact,  even  though  it  referred  to  the  murder  on 
trial,  could  not  be  admitted  as  evidence  to  establish  the  prisoner's  partici- 
pation in  the  crime  itself.     Ibid,,  641. 

15.  If  a  statement,  made  by  the  prisoner  and  offered  in  evidence  agunst 
him  as  an  inculpatory  confession  was  given  voluntarily  and  without 
either  threats  or  the  promise  of  benefit,  it  is  not  made  inadmissible  be- 
cause it  was  reduced  to  writing  after  he  was  sworn  before  the  committing 
magistrate.    Ibid.,  641. 

16.  But  when  such  statement  has  nothing  in  it  which  can  be  construed 
into  an  admission  of  the  prisoner's  participation  in  the  crime  charged,  but 
merely  a  knowledge  of  the  murder  had  after  the  fact,  it  is  inadmissible 
for  another  reason,  because  irrelevant  to  the  issue  on  trial.    Ibid,,  641. 

EXECUTORS  AND  ADMINISTRATORS. 

An  executor,  who  has  received  no  part  of  the  assets  of  the  estate,  may 
sustain  as  an  individual  an  action  at  law  in  the  Ck)urt  of  Ck)mmon  Fleas 
against  an  acting  co-executor,  who  has  received  all  the  assets,  to  charge 
the  estate  with  a  debt  due  to  the  plaintiff  from  the  testator.  Pringle  v. 
Pringle,  666. 

FEES. 
Seb  Sheripf's  Febs. 

FIRE  INSURANCE. 
See  Insurance,  Fires. 

FORFEITURE. 

1.  An  agreement  in  an  oil  lease,  that,  upon  failure  to  drill  a  well  with- 
in a  specified  time,  the  lessee  shall  pay  to  the  lessor  '*  the  sum  of  (1,000 
annually  in  advance  thereafter,  payable  quarterly,  until  the  well  is  com- 
pleted,^^ means  that  payment  is  to  be  made  quarterly  in  advance,  until 
such  completion,  at  the  rate  of  (1,000  per  year;  such  quarterly  pay- 
ments accrue  separately  and  become  an  existing  indebtedness  only  at  the 
beginning  of  the  respective  quarters  for  which  they  are  to  be  paid.  Wills 
V.  Manuf,  N.  Oas  Co.,  222. 

2.  A  provision  in  such  a  lease  that  a  failure  by  the  lessee  to  perform 
any  of  his  covenants  shall  work  an  absolute  forfeiture,  and  the  lease  shall 
thereupon  become  null  and  void,  being  intended  for  the  protection  of  the 
lessor,  he  has  the  option  either  to  declare  the  forfeiture  or  to  affirm  the 
continuance  of  the  contract ;  and  if  he  does  not  choose  to  avail  himself  of 
the  forfeiture,  it  cannot  be  set  up  by  the  lessee  as  a  defence  to  an  action 
upon  the  lease;  Galey  v.  Kellerman,  128  Pa.  491,  followed.     Ibid.,  222. 
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3.  Persons  may  contract  in  such  a  form  as  to  authorize  a  party  to  take 
advantage  of  a  forfeiture  incurred  by  iiis  own  default ;  but  a  proviso  to 
the  effect  that  a  forfeiture  shall  not  prevent  the  collection  of  any  sums 
due  to  the  lessor  immediately  before  it  takes  place,  is  not  sufficient  to 
manifest  an  intention  that  the  lessee  may  defend  against  a  suit  for  rentals 
on  the  ground  that,  before  they  accrued,  the  lease  was  forfeited  by  de- 
fault in  the  payment  of  prior  instalments.     Ibid.^  222. 

4.  A  clause  in  a  lease  providing  for  a  forfeiture  thereof,  in  the  event  of 
a  default  by  the  lessee  in  the  performance  of  his  covenants,  is  not  self- 
operating,  so  as  to  make  the  forfeiture  take  place,  ipso  facto,  upon  the  oc- 
cuiTence  of  the  default ;  but,  being  for  the  benefit  of  the  lessor,  it  rests 
with  him  to  enforce  or  waive  it.  WestmorelaTid  etc.  N.  Oas,  Co.  v. 
LeWitt,  236. 

5.  Forfeitures  ai*e  to  be  construed  strictly ;  and  where  a  lease  provides 
that  it  shall  become  forfeited,  if  any  of  the  payments  provided  for  are 
not  made,  a  whole  payment  is  ^eant,  not  a  balance  on  a  running  account ; 
wherefore,  if  a  part  of  a  payment  be  accepted  before  it  is  due,  no  for- 
feiture is  incurred  by  a  failure  to  pay  the  remainder  in  the  time  specified. 
Ibul,  235. 

FRAUD. 

1.  If  an  agent  with  written  authority  to  sell  land  for  a  specified  price, 
contracts  for  its  sale  at  a  greater  price,  and,  concealing  this  fact  from  his 
principal,  obtains  a  conveyance  of  the  latter^s  title  for  the  originally  speci- 
fied price,  after  which  he  consummates  the  sale  previously  contracted 
for,  such  agent  is  bound  to  account  to  the  principal  for  the  difference  be- 
tween the  amount  paid  by  him  for  the  title  and  the  proceeds  of  the  sale 
by  him  made.    Kramer  v.  Winslow^  484. 

2.  In  an  action  by  the  principal  to  recover  this  difference,  no  question 
as  to  a  merger  of  the  original  writing,  authorizing  a  sale,  in  the  sub- 
sequent conveyance  to  the  agent,  or  as  to  altering,  contradicting  or  set- 
ting aside  the  instrument  transfemng  to  the  agent  the  title  of  the  principal, 
can  arise,  unless  the  agent  shows  clearly  that  before  purchasing  the  title 
from  the  principal  he  gave  the  latter  full  information  respecting  the  con- 
tract of  sale  which  he  had  already  made.     Ibid.t  484. 

3.  Where  an  assignee  for  the  benefit  of  creditors  sells  assigned  real  es- 
tate discharged  of  liens,  with  the  consent  of  lien  creditors  but  without  an 
order  of  court,  the  Court  of  Common  Pleas  has  jurisdiction  by  bill  in 
equity  to  restrain  a  conveyance  and  order  a  re-sale,  on  the  ground  of  im- 
proper conduct  in  the  sale  on  the  part  of  the  assignee :  §  13,  act  of  June  16, 
1836,  P.  L.  789.     Qlenn  v.  Mickey,  686. 

4.  If  the  assigned  real  estate  is  offered  at  public  sale  both  in  parcels  and 
as  a  whole,  and  is  sold  as  a  whole  for  a  price  less  than  the  amount  of  the 
bids  from  responsible  bidders  in  parcels,  a  conveyance  by  the  assignee 
may  be  restrained  and  a  re-sale  ordered,  although  there  is  no  proof  of  ac- 
tual fraud  or  collusion  between  the  assignee  and  the  purchaser.  Ibid,, 
686. 

FRAUD  UPON  CREDITORS. 
In  an  action  of  ejectment  against  husband  and  wife,  to  recover  land  pur- 
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chased  at  sheriffs  sale  as  the  properQr  of  the  husband,  but  claimed  by  the 
wife,  the  cod  trolling  question  whether  the  wife  had  acquired  title  in  her 
own  right,  with  her  own  separate  estate,  and  not  in  fraud  of  her  husband^s 
creditors,  having  been  submitted  to  the  jury  under  proper  instructions, 
their  verdict  was  conclusive  and  no  ground  of  reversal  was  shown. 
Steckman  v.  ScheU,  1. 

GRANTOR  AND  GRANTEE. 
See  Vendor  and  Vendbe. 

HUSBAND  AND  WIFE. 

See  Married  Woman. 

In  an  action  of  ejectment  against  husband  and  wife  to  recover  land 
purchased  at  sherifTs  sale  as  the  property  oi  the  husband,  but  claimed  by 
the  wife,  the  controlling  question  whether  the  wife  had  acquired  title  in 
her  own  right,  with  her  own  separate  estate,  and  not  in  fraud  of  her  hus- 
band^s  creditors,  having  been  submitted  to  the  jury  under  proper  instmo- 
tions,  their  verdict  was  conclusive  and  no  ground  of  reversal  was  shown. 
Steckman  v.  ScheU,  1. 

IMPROVEMENTS. 

1.  If  a  person,  while  in  possession  of  oil  land,  believing  he  has  a  valid 
title  thereto,  in  good  faith  drill  an  oil-well  thereon,  he  has  the  right,  if 
the  land  be  afterwards  recovered  from  him  in  ejectment,  to  retain  out  of 
the  proceeds  of  the  oil  produced  during  his  occupancy  a  sum  sufficient  to 
reimburse  him  for  the  cost  of  drilling  the  well.    Phillips  v.  Coeist,  572. 

2.  In  such  case,  if,  pending  the  action  of  ejectment  brought,  the  court 
issue  a  writ  of  estrepement  and  appoint  a  receiver  under  the  act  of  June 
5,  1888,  P.  L.  79,  the  defendant  is  entitled  to  compensation  for  the  cost  of 
putting  down  the  well,  out  of  a  fund  in  the  receiver's  hands  arising  from 
the  sale  of  the  oil  therefrom  produced.    Ibid.,  572. 

3.  A  general  notice  to  an  occupant  under  color  of  title  that  the  land  in 
his  possession  belongs  to  another,  does  not  as  matter  of  law  render  his 
subsequent  possession  mala  fide,  even  though  he  fails  to  inquire  of  the 
claimant  for  the  facts  upon  which  his  claim  rests,  if  such  inquiry  would 
not  disclose  facts  inconsistent  with  a  reasonable  belief  in  his  own  title. 
Ibid,,  572. 

INJUNCTION. 
See  Oil-  and  Gas-Lease. 

1.  Upon  a  bill  in  equity  to  restrain  or  abate  a  public  nuisance,  if  the 
matter  complained  of  be  not  a  nuisance  per  se,  and  if  the  testimony  be 
conflicting  whether  it  is  a  public  nuisance  at  all  or  not,  an  injunction  will 
not  be  gi-anted  until  after  the  fact  shall  have  been  determined  by  a  trial  at 
law.    New  Castle  v.  Ranetj,  546. 

2.  Where  the  testimony  as  to  whether  a  mill-dam,  maintained  for  its 
water-power  for  over  half  a  century  and  about  which  a  city  has  grown 
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up,  has  become  a  public  nuisance  or  not,  is  confiUcting,  a  bill  to  abate  it 
will  be  dismissed,  without  prejudice  to  the  right  of  complainants  to  pro- 
ceed by  indictment  or  action  at  law.    Ibid.,  546. 

(a)  A  deed  conveyed  a  town  lot,  adjoining  other  lands  of  the  grantor, 

with  the  habendum:  **  To  have  and  to  hold  the  said  premises, 

without,  however,  the  right  to  drill  or  mine  for  petroleum,  carbon  oil, 
or  natural  gas,  which  right  is  not  intended  to  be  conveyed,  but  i^  forbid- 
den to  both  parties  hereto/' 

(6)  On  a  bill  filed  by  the  grantor  to  restrain  the  grantee  from  drilling 
for  oil  on  the  lot  conveyed,  it  appeared  from  the  affidavits  read  that  the 
grantor  himself  had  put  down  one  or  more  producing  wells,  on  property 
still  remaining  in  his  ownership,  but  adjoining  that  he  had  conveyed  to 
the  defendant : 

3.  In  such  case,  the  court  below  finding  that  the  plaintifTs  equity  was 
questionable,  by  reason  of  his  own  acts  in  drilling  oil-wells  near  the  lot 
conveyed,  and  that  the  injury  was  not  irreparable  on  final  hearing,  an 
order  refusing  to  grant  a  preliminary  injunction  on  plaintiflTs  motion 
would  not  be  reversed.    Acheaon  v.  Stevenson^  633. 

INSURANCE,  FIRE. 

1.  Where  written  and  printed  portions  of  a  contract  are  repugnant  to 
each  other,  the  printed  form  must  yield  to  the  written  clauses  of  the  in- 
strument, as  the  latter  are  presumed  to  be  the  deliberate  expression  of 
the  real  intent  of  the  parties.    Haws  v.  Insurance  Go.,  113. 

(a)  A  policy  of  insurance  upon  a  barn,  and  also  upon  hay,  etc.,  bug- 
gies, etc.,  and  horses,  all  contained  in  said  barn,  was  written  upon  an  ordi- 
nary fire  blank.  The  printed  part  contained  a  provision  that  it  should 
not  cover  a  loss  solely  by  lightning,  but  by  the  written  part  such  loss  was 
included  in  the  risk. 

(b)  There  was  contained  a  printed  clause  to  the  effect  that  the  policy 
did  not  insure  personal  property  while  removed  from  the  particular  build- 
ing mentioned,  or  kept  or  used  in  any  other  place  or  location,  unless  other- 
wise specified  in  the  policy.  One  of  the  horses  insured  was  killed  by 
lightning  in  a  pasture  field  : 

2.  The  printed  clause  as  to  removal  from  the  bam  was  not  repugnant  to 
the  general  purpose  of  the  parties  as  manifested  in  the  written  part  of 
the  policy,  and  on  such  a  policy  the  insurance  company  is  not  liable  for 
the  value  of  a  horse  killed  by  lightning  elsewhere  than  in  the  bam: 
Haws  V.  Fire  Association,  114  Pa.  431,  and  American  etc.  Ins.  Co.  v. 
Haws,  20  W.  N.  370,  distinguished.     Ibid.,  113. 

(a)  A  policy  of  fire  insurance  provided  that  should  any  action  be  com- 
menced upon  the  policy  after  the  expiration  of  twelve  months,  ••  the  lapse 
of  time  shall  be  taken  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary  notwithstanding." 

(6)  Judgment  had  been  obtained  in  a  former  action  upon  the  policy, 
between  the  same  parties  and  for  the  same  cause,  which  judgment  on  writ 
of  error  was  reversed  upon  the  ground  that  the  action,  having  been 
brought  within  sixty  days  after  submitting  the  proofs  of  loss,  was  pre- 
mature : 

Vol.  cxxx — 48 
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3.  A  second  action  upon  the  policy,  commenced  more  than  twelve 
months  after  the  loss,  but  within  twelve  months  after  the  judgment  of  re- 
veraal,  was  not  within  the  purview  of  §  2,  act  of  March  27,  1713,  1  Sm. 
L.  76,  limiting  the  time  of  bringing  a  second  action  after  the  reversal  of 
a  first.    Hocking  v.  Howard  Ins,  Co.,  170. 

4.  The  limiting  condition  of  the  policy  was  not  waived  by  the  fact  that 
the  issuer  upon  which  the  former  judgment  was  reversed  was  not  raised 
in  the  pleadings  in  that  case  when  it  should  have  been,  so  as  to  permit 
the  plaintiff  to  discontinue  and  bring  a  new  action  within  the  twelve 
months.    Hnd.,  170. 

6.  The  rule  that  any  act  which  tends  to  mislead  the  plaintiff  will  be  held 
to  be  a  waiver  of  such  a  condition,  will  not  apply  with  the  same  stiict- 
ness  after  suit  has  been  brought  and  the  parties  are  dealing  at  ai*ms 
length,  when  more  positive  evidence  of  actual  misleading  will  be  neces- 
sary to  create  an  estoppel.     Ibid.,  170. 

6.  Nor  will  the  facts  that  in  the  former  action  the  sufficiency  of  the 
proofs  of  loss  was  denied  by  the  defendant  and  not  established  until  the 
decision  of  the  cause,  and  that  the  second  action  was  brought  within  a 
year  from  that  decision,  relieve  the  plaintiff  from  the  limitation  provided 
in  the  contract.     Ibid.,  170. 

(a)  The  defendant,  a  mutual  fire  insurance  company  issuing  to  its 
members  a  uniform  five-years  policy,  unless  otherwise  directed,  issued 
to  plaintiff  a  policy  for  five  years  dated  June  28, 1880.  At  the  end  of  two 
years,  the  plaintiff  returned  the  policy  to  the  company  to  have  a  new 
one  issued  with  $200  additional  insurance. 

(6)  On  July  12,  1882,  a  new  policy  was  sent  to  the  pluntiff,  who  put  it 
away  without  examination.  It  was  not  dated,  but  on  its  face  was  the 
provision,  **  Insurance  not  to  exceed  28th  day  of  June  1885.^^  On  the 
company^s  registry  it  waa  minuted  as  a  five-yeai*s  policy,  and  plaintiff 
paid  all  assessments  upon  it,  including  two  for  losses  occurring  after 
June  28,  1885 : 

7.  In  an  action  to  recover  for  a  loss  by  fire  on  February  9,  1887,  the 
question  was,  not  whether,  under  the  evidence,  the  policy  should  be  re- 
formed to  a  five-years  policy  from  July  12,  1882,  on  the  ground  of  mutual 
mistake,  but  whether,  as  a  question  of  fact,  the  limitation  as  to  time  was 
not  a  clerical  error,  and  the  actual  intent  of  the  parties  the  issuance  and 
acceptance  of  a  policy  for  five  years.    Noel  v.  PymcUuning  Ins.  Co,,  523. 

INTEREST. 

1.  In  the  absence  of  an  express  contract  to  pay  it,  interest  as  suoh  is  re- 
coverable only  in  cases  where  there  has  been  a  failure  to  make  payment 
of  a  liquidated  sum  due  at  a  fixed  day,  and  by  reason  thereof  the  debtor 
is  In  absolute  default.    Richards  v.  Citizens  N.  Oas  Co.,  87. 

2.  In  actions  of  tort,  or  in  any  actions  where  the  damages  are  not  in 
their  nature  capable  of  exact  computation,  both  as  to  time  and  amount,  no 
interest  is  recoverable  eo  nomine,  the  default  of  the  defendant  not  being 
of  a  sufficiently  absolute  nature.    Ibid.,  37. 

3.  In  actions  for  unliquidated  damages,  whether  sounding  in  tort  or  in 
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contract,  wheneyor  the  damages  ore  to  be  assessed  on  the  principiC  of 
compensation,  and  with  reference  to  a  definite  standard,  such  as  market 
value,  the  jury  may  give  additional  damages  in  the  natm'e  of  interest. 
Ibid,,  37. 

4.  Such  additional  damages  are  not  properly  interest,  nor  are  they  re- 
coverable of  right,  as  interest  is :  they  are  simply  compensation  for  delay, 
measured  by  the  rate  of  interest,  and  their  allowance  depends  upon  tlie 
circumstances  of  each  case  and  is  to  be  determined  by  the  juiy.    Ibid.,  37. 

(a)  In  an  action  to  recover  damages  for  the  negligent  desti'uction  of 
property,  the  jury  were  instnicted  as  matter  of  law,  if  they  should  find 
the  plaintiif  entitled  to  damages,  to  include  in  their  verdict  interest  upon 
such  damages,  from  tlie  date  of  the  accident : 

5.  Such  an  instruction  is  a  technical  error,  but  in  such  case,  instead  of 
reversing  therefor  a  judgment  recovered  by  the  plaintiff,  the  Supreme 
Couit  may,  with  his  assent,  reduce  the  amount  of  the  judgment  by  sti-ik- 
ing  out  the  interest,  and  thereupon  affirm.    Ibid.,  87. 

(a)  AVhere,  by  a  will,  certain  legacies  are  bequeathed,  the  interest  there- 
on payable  by  a  trustee  to  the  testator^s  grandchildren,  to  be  expended  in 
their  education,  and  the  principal  to  be  paid  over  to  them  as  they  sever- 
ally anive  at  the  age  of  30  years : 

6.  The  estate  being  solvent,  out  of  the  proceeds  of  a  judicial  sale  of  the 
inteixjst  of  a  residuai-y  legatee,  subject  to  a  charge  in  favor  of  the  estate, 
the  tinistee  is  entitled  to  interest  on  the  proceeds  payable  to  him,  frond 
the  date  of  confirmation  of  sale  to  date  of  actual  payment.  Bays' a  Estate^ 
4o4. 

INTESTATE. 

See  Decedents^  Estates. 

ISSUE  DEVISAVn  VEL  NON. 
See  Will. 

JUDICIAL  SALE. 
See  Interest. 

JUDGMENT. 

1.  Neither  appeal  nor  writ  of  error  will  lie  to  the  refusal  of  the  court 
below  to  open  a  judgment  regularly  entered  upon  the  verdict  of  a  jury : 
Lamb's  App.,  89  Pa.  407.     Gaskill  v.  Crawford,  28. 

2.  When  a  judgment  by  default  against  partners,  sued  as  such  upon  a 
note,  is  opened  as  to  one  of  the  partners,  who  alone  makes  defence,  and 
before  the  trial  the  plaintiff  dies  and  his  administrator  is  substituted,  the 
pailner  not  defending  is  incompetent  to  testify  for  his  co-defendant  that 
the  firm  name  was  by  the  witness  put  upon  the  note,  which  was  for  the 
individual  debt  of  the  witness.     Dick  v.  Williams,  41. 

3.  Such  a  defence  is  not  personal  to  the  partner  making  it,  but  goes  to 
the  liability  of  eveiy  member  of  the  firm  sued  as  such ;  and  if  the  jury- 
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should  determine  that  the  firm  is  not  liable  upon  the  note,  the  foundation 
of  the  judgment  by  default  against  the  witness  would  fall,  and  in  testify- 
ing in  support  of  such  defence  he  would  be  testifying  unlawfully  in  his 
own  interest :  Swanzey  v.  Parker,  50  Pa.  441.    Ibid.,  41. 

4.  The  surrender  of  a  deed  to  the  grantor  and  the  execution  and  deliv- 
ery by  him  of  a  new  deed  for  the  same  property,  of  the  same  date  of  the 
former,  to  a  new  grantee  by  direction  of  the  first  gi*antee,  will  be  inoper- 
ative as  against  the  lien  of  a  judgment  entered  against  the  first  grantee 
while  he  held  the  title.    Feely  v.  Hoover,  107. 

6.  While  the  filing,  for  purpose  of  lien  only,  of  a  transcript  of  a  judg- 
ment recovered  before  a  justice  of  the  peace,  gives  the  Court  of  Com- 
mon Pleas  no  jurisdiction  to  open  or  set  the  judgment  aside,  yet,  if  void 
upon  its  face,  it  may  and  should,  upon  motion  by  the  defendant,  be 
stricken  from  the  records  of  the  court  as  something  unlawfully  placed 
there.    McKinney  v.  Broum,  366. 

6.  A  judgment  against  a  married  woman,  rendered  under  the  act  of 
April  11,  1848,  P.  L.  536,  must  be  self-supporting;  that  is  to  say,  the 
record  must  show  that  the  judgment  was  lawfully  entered,  and  that  all 
of  the  requisites  prescribed  by  the  statute  were  complied  with ;  and  if  it 
it  does  not  do  so,  the  judgment  will  be  void  as  to  her  upon  its  face.  Ibid,, 
365. 

7.  A  judgment  for  the  price  of  alleged  necessaries,  rendered  by  a  jus- 
tice of  the  peace  in  1885,  against  husband  and  wife,  in  default  of  an 
appearance,  is  void  as  to  the  wife,  if  the  record  do  not  show  that  some 
testimony  was  heard ;  as  in  the  absence  of  testimony,  it  could  not  legally 
have  been  adjudged  that  the  debt  was  one  for  which  she  was  liable  under 
the  act  of  1848.     Ibid.,  365. 

(a)  The  petition  of  the  defendant  in  a  judgment  upon  a  bond,  given  in 
settlement  of  a  criminal  prosecution  for  foiiiication  and  bastardy,  averred 
that  the  bond  had  been  executed  while  the  defendant  was  in  prison  under 
arrest,  and  was  conditioned  for  the  support  of  the  child  to  be  bom. 

(6)  It  was  averred,  also,  that  the  obligor  was  innocent  of  the  offence 
charged,  and  that  no  living  child  had  been  bom  of  the  obligee,  who  had 
died  unmanied  and  without  issue,  before  judgment  had  been  entered  upon 
the  bond : 

8.  In  such  case,  the  bond  in  question  was  given  for  a  good  consideration, 
the  duress  complained  of  was  the  duress  of  the  law,  and  it  was  not  error 
to  refuse  the  petitioner  a  rule  to  show  cause  why  the  judgment  should  not 
be  opened,  etc.    Pflaum  v.  McClintock,  369. 

9.  While  partnership  goods  may  be  levied  upon  and  sold  upon  an  exe- 
cution issued  upon  a  judgment  against  a  copartnerahip,  confessed  upon  a 
note  executed  in  the  firm  name  by  one  partner,  but  for  a  firm  debt: 
Grier  v.  Hood,  25  Pa.  430;  Ross  v.  Howell,  84  Pa.  129;  McOleery  v. 
Thompson,  443, 

10.  Yet,  where,  after  a  partnership  has  been  dissolved,  such  a  note  is 
executed  by  one  partner  and  judgment  entered  thereon,  the  judgment 
against  the  firm  and  the  other  partner  will  be  stricken  off,  even  though 
the  obligation  was  given  for  a  partnership  Indebtedness  to  the  plaintiffs. 
Ibid.,  443. 
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JURISDICTION. 


Where  one  of  two  defendants  in  a  judgment  obtained  before  a  justice  of 
the  peace,  has  appeared,  pleaded  and  engaged  in  the  trial  of  an  appeal 
therefrom,  in  the  Court  of  Common  Pleas,  it  is  then  too  late  for  him  to 
allege  a  want  of  jurisdiction,  in  that  he  had  never  been  served  with  pro- 
cess in  the  suit  before  the  justice.    Bowell  v.  Oould,  434. 

LARCENY  BY  BAILEE. 

A  count  for  larceny  as  bailee  may  properly  be  joined  with  another  for 
robbery,  when  they  relate  to  the  same  act  of  the  defendant ;  and,  the  in- 
dictment being  ceitified  for  trial  into  the  Com-t  of  Oyer  and  Terminer, 
the  defendant  may  be  convicted  upon  the  count  for  larceny  as  bailee,  al- 
though acquitted  upon  that  for  robbery.     Commonwealth  v.  Shutie,  272. 

LEASEHOLD. 
See  Oil-  and  Gas-Lease. 

LEGACY. 

(a)  Where,  by  a  will,  certain  legacies  are  bequeathed,  the  interest 
thei'eon  payable  by  a  trustee  to  the  testator's  grandchildren,  to  be  ex- 
pended in  their  education,  and  the  principal  to  be  paid  over  to  them  as 
they  severally  arrive  at  the  age  of  30  years : 

1.  The  estate  being  solvent,  out  of  the  proceeds  of  a  judicial  sale  of  the 
interest  of  a  residuary  legatee,  subject  to  a  charge  in  favor  of  the  estate, 
the  trustee  is  entitled  to  interest  on  the  proceeds  payable  to  him,  from  the 
date  of  confirmation  of  sale  to  date  of  actual  payment.    Hays^s  Estate,  454. 

LICENSE  TO  MANUFACTURE,  ETC. 

1.  A  special  manuscript  addition  to  a  printed  form  used  in  drawing  up 
a  contract,  is  entitled  to  especial  weight  in  construing  the  contract,  as  it  is 
presumed  to  have  been  separately  and  particularly  considered  by  the  par- 
ties, and  to  express  their  exact  agreement  on  the  subject  of  it.  Dick  v. 
Ireland,  299. 

(a)  In  an  agreement  for  the  manufacture,  under  a  license,  of  a  patented 
article,  the  licensees  reserved  the  right  at  any  time  to  cancel  the  contract 
by  giving  thirty  days'  notice  in  wiiting  to  the  owner  of  the  patent,  and 
paying  all  dues  for  royalties  under  the  license. 

(6)  The  licensees  wrote  to  the  owners  of  the  patent :  ••  We  wish  to  can- 
cel our  license,  as  per  contract.    You  will  please  return  our  bond 

to  us,  and  we  will  return  the  license  to  you  by  return  mail."  They  paid 
royalties  for  the  thirty  days  succeeding  the  date  of  their  letter,  but  there- 
after ceased  to  manufacture  under  the  patent : 

2.  This  letter  was  not  merely  the  expression  of  a  wish  to  cancel  and  a 
willingness  to  return  the  license  on  receipt  of  the  bond,  but  was  an  abso- 
lute and  complete  rescission  of  the  contract,  the  courteous  phrases  used 
importing  nothing  in  the  nature  of  a  request  for  the  consent  of  the  other 
paity.     Ibid,,  299. 
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8.  An  agreement  that,  upon  exercising  an  option  to  cancel  a  license  for 
tiie  manufactare  of  patented  drilling  jai*8,  the  licensee  shall  **stop  making 
the  jai-s  thereafter,"  plainly  refera  to  the  jars  covered  by  the  licensor's 
patent,  and  does  not  require  the  licensee  to  refriun  from  making  other 
jars.    Ibid,,  299. 

4.  Upon  the  uncorroborated  testimony  of  a  single  interested  witness, 
opposed  to  the  sworn  answer  of  the  defendants,  equity  will  not  refoim  a 
written  agreement  in  a  material  particular,  especially  when  such  testi- 
mony is  lacking  in  precision  of  language,  and  the  story  of  the  witness  is 
inherently  improbable.    Ibid,,  299. 

6.  When  a  conti*act  requires  that  one  of  the  parties  shall  keep  books 
which  ho  shall  submit,  when  called  upon,  to  the  inspection  of  the  other 
party,  the  former  may  be  justified  in  refusing  to  comply  with  a  demand 
for  such  inspection,  if  coupled  with  another  demand  unwarranted  by  tho 
contract.    Ibid,,  299. 

LICENSE  TO  SELL  LIQUORS. 

1.  In  an  indictment  under  §  17,  act  of  May  13, 1887,  P.  L.  108,  for  fur- 
nishing liquors  to  a  minor  or  person  of  known  intempeiTito  habits,  it  is  unnc- 
cessaiy  to  aver  that  the  defendant  "knowingly  and  wilfully"  furnished, 
etc.  It  is  sufficient  to  charge  the  ofifence  substantially  in  the  language  of 
the  act.     CommonweaUh  v.  Sellers,  82. 

2.  The  said  act  does  not  offend  against  §  8,  article  III.  of  the  constitu- 
tion, declanng  that  "no  bill shall  be  passed  containing  moi-e 

than  one  subject,  which  shall  be  clearly  expressed  in  its  title : "  there  is 
not  a  single  section  of  the  act,  or  clause  of  any  section,  that  is  not  geimane 
to  the  subject  of  the  title.    Ibid.,  32. 

3.  The  proviso  to  §  19  of  the  act,  that  the  act  shall  not  be  held  to  author- 
ize the  sale  of  liquors  in  counties,  cities,  boroughs  or  townships  having 
special  prohibitory  laws,  does  not  render  the  act  violative  of  §  7,  article 
m.  of  the  constitution,  prohibiting  local  or  special  legislation.    Ibid,,  32. 

4.  On  an  indictment  for  the  furnishing  of  liquoi*s  to  minors  or  men  of 
intemperate  habits,  it  is  not  a  defence  that  the  statute  under  which  it  was 
framed  was  enacted  after  the  gi^anting  to  the  defendant,  under  pnor  laws, 
of  a  license  to  sell  liquoi*s,  which  license  was  still  in  force.    Ibid.,  32, 

6.  The  meaning  of  the  term  C.  O.  I).,  placed  upon  an  express  package 
is  that  the  carrier  is  directed  to  collect  the  price  of  the  goods  at  the  time  of 
delivering  them  to  tlie  consignee,  and  to  withhold  such  dclivciy  until 
payment  thereof  is  made ;  and  is  authorized  on  receipt  of  such  payment 
to  discharge  the  purchaser  of  the  goods  from  liability  for  their  piico. 
Co7nmo7iwcalUt  v.  Fleming,  138. 

G.  When,  in  purauance  of  an  order  for  goods,  directed  by  the  purchaser 
to  bo  shipped  to  him  C.  O.  D.,  the  vendor  has  delivered  tliem  to  a  com- 
mon carrier,  with  insti'uctions  to  collect  their  price  from  the  consignee 
before  delivering  them  to  him,  the  transaction  as  a  sale  is  complete,  so 
far  as  the  vendor  is  concerned.    Ibid,,  138. 

7.  In  such  case,  while  the  title  to  the  goods  does  not  pass  to  the  pur- 
chaser if  they  be  not  delivered  to  him  by  the  carrier,  tliat  circumstance 
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does  Dot  affect  the  character  of  the  transaction  as  a  completed  contract 
of  sale ;  the  seller^s  right  to  recover  the  price,  if  the  pmxihaser  refuse  to 
take  the  goods,  is  as  complete  as  if  he  had  taken  them  without  payment. 
Ibid,,  138. 

8.  An  order  from  a  seller  to  a  carrier  to  collect  on  delivery  is  a  mere 
provision  for  retention  of  the  seller^s  lien ;  if  accepted  it  creates  a  contract 
between  the  seller  and  the  carrier,  on  breach  of  which  by  the  latter,  the 
seller  may  recover  the  price  from  him ;  but  it  does  not  make  payment 
by  the  vendee  a  condition  precedent  to  delivery,  so  that  the  seller  may 
reclaim  goods  delivered  by  the  earner  without  payment.    Ibid.,  188. 

9.  If  a  liquor  dealer  in  Allegheny  county  receive  an  order  for  liquor, 
to  be  shipped  to  the  purchaser  in  Mercer  county,  C.  O.  D.,  and  in  pursu- 
ance of  the  order  the  liquor  be  delivered  to  a  common  carrier  in  Alle- 
gheny county,  for  transportation  to  the  vendee,  at  the  latter^s  expense, 
C.  O.  D.,  the,delivery  to  the  carrier  is  a  delivery  to  the  purchaser  in  such 
a  sense  as  to  complete  the  sale  in  Allegheny  county.    Ibid.,  138. 

10.  In  such  case,  the  vendor  cannot  be  convicted  of  selling  liquor  with- 
out license  in  Mercer  county,  merely  because  the  price  is  collected  therein 
from  the  purchaser  in  pursuance  of  the  instructions  g^ven  to  the  carrier, 
as  the  essential  acts  which  constitute  the  sale,  within  the  meaning  of  that 
tei*m  as  used  in  the  act  proliibiting  the  sale  of  liquor  without  license,  take 
place  in  Allegheny  county.    Ibid.,  138. 

11.  Even  if,  to  conserve  the  vendor's  lien,  a  technical  inference  that  the 
title  does  not  pass  and  the  sale  is  not  complete  until  payment  would  be 
justified,  it  does  not  follow  that  such  an  inference  can  be  used  to  clothe 
the  transaction  with  a  criminal  character ;  a  criminal  statute  must  be  con- 
strued strictly  and  applied  to  such  acts  only  as  are  plainly  within  its  mean- 
ing, according  to  the  common  underatanding  of  men.     Ibid.,  138. 

LIEN. 
See  Judgment. 

LIFE-TENANT. 

(a)  A  testator  devised  and  bequeathed  all  his  estate,  real  and  personal, 

to  his  executors  and  trustees,  in  trust  for  appointed  purposes,  •*  with  full 

power  to  make  leases  of  my  real  estate,  and  do  all  other  acts  and  things 

which  in  their  judgment  shall  be  necessary  and  proper  in  the  control  and 

•management  of  said  estate." 

(Jb)  By  a  codicil,  the  testator  provided  that  a  daughter  should  have  a  cer- 
tain house  and  lot,  •*  where  she  now  resides,  or  the  net  income  thereof,  dur- 
ing her  natural  life,  and  at  her  decease  the  same  shall  descend  to  and 
vest  in  her  children  in  fee-simple : " 

1.  The  property  devised  to  the  daughter  having  been  sold  by  testator 
in  his  lifetime,  and  the  title  pei-fectcd  after  his  death  by  his  executors  and 
trustees,  who  received  the  purchase  money,  the  latter  was  held  subject  to 
an  active  ti*ust,  and  the  daughter  was  not  entitled  to  have  the  principal 
during  life,  under  the  act  of  May  17.  1871,  P.  L.  269,  even  with  tlie  con- 
scut  of  her  children  entitled  in  remainder.     Sims's  Estate,  451. 
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LIMITATION  OF  ACTIONS. 
See  Insurance,  Fire. 

1.  In  an  action  against  pai*tners  upon  a  note,  the  mere  fact  that  one  of 
the  iicfendants,  being  indebted  to  his  copartner,  paid  the  amount  of  such 
indebtedness  by  his  direction  to  the  holder  of  the  note,  who  applied  the 
money  as  a  credit  thereon,  making  an  indorsement  to  that  effect  in  the 
presence  of  the  defendant  paying,  will  not  of  itself  toll  the  bar  of  the 
statute  as  to  such  defendant :  Per  Mr.  Justice  Williams.  Dick  v.  WU- 
lianis,  41. 

(a)  A  policy  of  fire  insurance  provided  that  should  any  action  be  com- 
menced upon  the  policy  after  the  expiration  of  twelve  mouths,  **  the 
lapse  of  time  shall  be  taken  as  conclusive  evidence  against  the  validity  of 
such  claim,  any  statute  of  limitation  to  the  contrary  notwithstanding." 

(jb)  Judgment  had  been  obtained  in  a  former  action  upon  the  policy, 
between  the  same  parties  and  for  the  same  cause,  which  judgment  on 
writ  of  error  was  reversed  upon  the  gi'ound  that  the  action,  having  been 
brought  within  sixty  days  after  submitting  the  proofs  of  loss,  was  pre- 
mature : 

2.  A  second  action  upon  the  policy,  commenced  more  than  twelve 
months  after  the  loss,  but  within  twelve  months  after  the  judgment  of 
reversal,  was  not  within  the  purview  of  §  2,  act  of  March  27,  1713,  1  Sm. 
L.  76,  limiting  the  time  of  bringing  a  second  action  after  the  reversal  of 
a  fii*st.    Hocking  v.  Howard  Ins,  Co,,  170. 

8.  The  limiting  condition  of  the  policy  was  not  waived  by  the  fact  that 
the  issue  upon  which  the  former  judgment  was  reversed  was  not  raised 
in  the  pleadings  in  that  case  when  it  should  have  been,  so  as  to  permit 
the  plaintiff  to  discontinue  and  bring  a  new  action  within  the  twelve 
months.    Ibid,,  170. 

4.  The  rule  that  any  act  which  tends  to  mislead  the  plaintiff  will  be 
held  to  be  a  waiver  of  such  a  condition,  will  not  apply  with  the  same 
strictness  after  suit  has  been  brought  and  the  parties  are  dealing  at  arms 
length,  when  more  positive  evidence  of  actual  misleading  will  be  neces- 
sary to  create  an  estoppel.    Ibid.,  170. 

5.  Nor  will  the  facts  that  in  the  former  action  the  sufficiency  of  the 
proofs  of  loss  was  denied  by  the  defendant  and  not  established  until  the 
decision  of  the  cause,  and  that  the  second  action  was  brought  within  a 
year  from  that  decision,  relieve  the  plaintiff  from  the  limitation  provided 
in  the  conti-act.    Ibid.,  170. 

LIQUORS. 
See  License  to  Sell  Liquors. 

LOST  PROPERTY. 

In  an  action  by  an  administrator  to  recover  a  roll  of  bank  bills  found 
concealed  in  a  cess-pool  on  [)remises  formerly  occupied  by  the  decedent, 
a  chjiin  of  circumstances,  rendering  it  extremely  probable  that  the  money 
had  been  secreted  by  the  decedent  where  it  was  found,  having  been 
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clearly  proved  and  not  dispated,  a  verdict  in  favor  of  the  plaintiff  will 
not  be  disturbed,  though  there  was  no  direct  testimony  as  to  ownership. 
Warren  v.  Ulrich,  413. 

MARRIED  WOMAN. 
See  Husband  and  Wife. 

1.  A  judgment  against  a  married  woman,  rendered  under  the  act  of 
April  11,  1848,  P.  L.  636,  must  be  self-supporting;  that  is  to  say,  the 
record  must  show  that  the  judgment  was  lawfully  entered,  and  that  all 
of  the  requisites  prescinbed  by  the  statute  were  complied  with ;  and  if  it 
does  not  do  so,  tEe  judgment  will  be  void  as  to  her  upon  its  face.  Mc- 
Kinney  v.  Brown,  366. 

2.  A  judgment  for  the  price  of  alleged  necessaries,  rendered  by  a  jus- 
tice of  the  peace  in  1886,  against  husband  and  wife,  in  default  of  an  ap- 
pearance, is  void  as  to  the  wife,  if  the  record  do  not  show  that  some 
testimony  was  heard ;  as  in  the  absence  of  testimony,  it  could  not  legally 
have  been  adjudged  that  the  debt  was  one  for  which  she  was  liable  under 
the  act  of  1848.    Ibid.,  366. 

MECHANICS'  LIENS. 

1.  A  mechanics'  lien  enumerating  several  structures,  consisting  of  stills, 
tanks,  boilers,  agitators,  drums,  etc.,  stating  their  dimensions,  material, 
and  uses,  and  averring  that  together  they  constitute  an  oil  refinery,  upon 
a  parcel  of  ground  particularly  described,  is  sufficient  in  foi*m :  Short  v. 
Ames,  121  Pa.  630.     TUusville  Iron  Works  v.  Keystone  Oil  Co.,  211. 

2.  Such  a  lien  filed  against  an  oil  refinery  and  in  sufficient  form,  is  good 
under  the  act  of  June  16,  1836,  P.  L.  696,  although  the  several  struct- 
ures constituting  the  refinery  consist  of  appliances  put  up  in  the  open 
air,  and  not  inclosed  or  covered  by  any  roof  or  shed.     Ibid.,  211. 

3.  Whether  the  act  of  June  6,  1874,  P.  L.  300,  repealing  certain  local 
lien  laws  so  far  as  relating  to  ceitain  counties,  except  as  to  claims  for 
actual  labor  by  mechanics  and  laboring  men,  conti*avenes  the  provisions 
of  §§  3,  6,  7  or  8,  article  HI.  of  the  constitution,  not  decided.     Ibid.,  211. 

4.  The  filing  of  a  me<:hanids'  lien  for  work  or  materials  furnished  upon 
the  order  of  the  owner  of  a  building,  does  not  release  the  owner  from 
personal  liability  for  such  labor  or  materials,  or  take  away  from  the 
pei*son  so  furnishing  the  same  the  character  of  a  creditor,  within  the 
meaning  of  a  stipulation  for  the  assent  of  all  the  creditors  of  such  owner 
to  a  composition  agreement.    Artman  v.  Truby,  619. 

MmES  AND  MINING. 
See  Oil-  and  Gas-Lease. 

MISTAKE. 
Where  the  defendant  in  ejectment  purchased  town  lots,  the  property  in 
dispute,  from  the  plaintiff,  went  into  possession  in  pursuance  thereof, 
made  valuable  improvements,  paid  the  purchase  money  in  full  and  ac- 
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ccpted  a  deed  which  by  mistake  conveyed  other  lots  than  those  he  pur- 
chased, it  was  not  error,  in  such  action,  to  instiniot  the  jury  to  find  for  the 
defendant.     Trexler  v.  Fisher,  275. 

MUNICIPAL  CLAIM. 
See  Boroughs. 

1.  An  affidavit  of  defence  to  a  municipal  claim  for  paving,  etc.,  averring 
that  the  contract  for  the  work  was  illegally  and  fraudulently  let  and  the 
work  badly  done,  without  alleging  the  specific  defects  and  the  special  in- 
jury to  tlie  defendant  therefrom,  is  insufficient  to  prevent  summary  judg- 
ment: Erie  City  v.  Butler,  120  Pa.  S74.    PiUsburgh  v.  MacConnelU  463. 

2.  The  affidavit  stated  opinions,  not  facts ;  and,  as  defendant  was  a 
stranger  to  the  contract,  she  would  have  no  standing  to  defend  upon  the 
grounds  alleged,  at  least  without  showing  special  injury  to  hei*self  by 
reason  thereof,  and  that  special  injury  must  relate  to  so  much  of  the  work 
as  was  charged  against  her  property.    Ibid.,  463. 

MURDER. 

See  Criminal  PLSADiNa  and  Practice. 

(a)  A  prisoner  and  his  father  were  indicted,  though  separately,  a«  prin- 
cipals in  the  commission  of  a  murder ;  and  on  the  trial  of  the  prisoner, 
whose  case  was  first  called,  there  was  no  direct  evidence  as  to  his  pres- 
ence at  and  participation  in  the  crime  charged  : 

1.  In  such  case,  a  declaration  of  the  prisoner,  three  weeks  after  the  mur- 
der and  before  he  or  his  father  were  arrested,  that  *'  it  would  take  all 
pap^s  got  to  clear  him,'^  and  that  in  the  same  conversation  tiio  witness 
heard  the  murdered  man^s  name  used,  was  inadmissible.  CommonweaUIi 
V.  Clark,  6il. 

2.  Such  declaration,  made  at  the  time  it  was,  and  showing  only  a  knowl- 
edge had  after  the  fact,  even  though  it  referred  to  the  murder  on  trial, 
could  not  be  admitted  as  evidence  to  establish  the  piisoner's  paiticipa- 
tion  in  the  ciime  itself.    Ibid,,  641. 

3.  If  a  statement,  made  by  tiie  prisoner  and  offered  in  evidence  against 
him  as  an  inculpatoi-y  confession,  was  given  voluntarily  and  wiUiout 
either  threats  or  the  promise  of  benefit,  it  is  not  made  inadmissible  be- 
cause it  was  reduced  to  writing  after  he  was  sworn  before  the  commit- 
ting niagisti'ate.     Ibid.,  641. 

4.  But  when  such  statement  has  notiiing  in  it  which  can  be  constnicd 
into  an  admission  of  the  prisoner's  participation  in  tiie  crime  charged,  but 
merely  a  knowledge  of  the  murder  had  after  the  fact,  it  is  inadmissible 
for  another  reason,  because  iiTclevant  to  the  issue  on  trial.    Ibid,,  641. 

NATURAL  GAS  COMPANIES. 

See  Oil-  and  Gas-  Lease. 

(a)  The  Philadelphia  Co.,  a  natural  gas  company,  defendant,  acquired 
the  propei-ty  and  lines  of  die  Penna.  N.  Gas  Co.,  assuming  all  the  then 
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existing  contracts  for  gas  of  tiie  Penna.  N.  Gas  Co.,  ••to  the  extent  that 
the  same  can  be  supplied  from  the  property  and  lines"  of  tlio  latter 
company  •*  as  at  that  date  existing,  but  to  no  other  or  greater  extent." 

(6)  Among  such  existing  contracts  was  one  with  the  plaintiff,  a  manu- 
facturing company,  whose  works  were  then  at  a  distance  of  250  feet  from 
the  supply  line  of  the  Penna.  N.  Gas  Co.,  requiring  for  performance  the 
laying  of  a  soryice  line  of  that  length  and  2i  inches  in  diameter : 

1.  In  such  case,  the  conti'act  between  the  two  gas  companies  must  be 
constiTied  to  mean  that  where  supply  connections  can  be  made  at  reasonable 
and  usual  distances  from  the  main  supply  pipes,  as  they  existed  at  the 
time,  tlie  defendant  was  bound  to  pei'form  the  other  company^s  contracts, 
and  was  liable  directly  to  the  plaintiff  for  its  failure  to  perform  the  con- 
tract with  him.     PiUsb.  Carbon  Co,  v.  Philadelphia  Co.,  438. 

NEGLIGENCE. 

1.  Where,  in  an  action  against  a  township  for  negligence,  there  was 
evidence  that,  with  notice  to  the  supervisors,  a  rut,  twelve  to  fouiteen 
inches  deep  and  a  rod  or  so  long,  was  permitted  to  continue  for  a  long 
time  in  a  public  road  but  ten  feet  wide  cut  upon  a  hillside,  and  at  a  point 
where  there  was  a  down  gi*ade  and  the  road  was  sloping  towards  the 
lower  bank,  whereby  the  plaintiff's  sled  loaded  with  boards  was  over- 
turaed  and  himself  injured,  without  contiibutory  negligence  on  his  part, 
it  was  not  error  to  submit  the  question  of  negligence  on  the  part  of  the 
defendant  to  the  iury :  Plymouth  Tp.  v.  Graver,  125  Pa.  24,  distinguished. 
StUter  V.  Young  Tp,,  72. 

2.  In  an  action  for  negligence,  an  instruction  to  the  jury  which,  in  sub- 
stance, is  a  direct  statement  that  there  is  little  if  any  dispute  that  the  de- 
fendant was  negligent,  and,  that  being  so,  it  is  the  jury's  duty  to  find  a 
verdict  for  the  plaintiff,  unless  there  be  other  matter  in  the  case  reliev- 
ing the  defendant  from  liability,  is  error,  where  the  negligence  of  the 
defendant  is  not  a  fact  conceded.     Forker  v.  Sandy  Lake  Bor.,  123. 

3.  Whether  a  sul)stantial  plank  sidewalk  in  a  small  countiy  town,  which 
is  eight  feet  wide,  in  good  condition,  raised  but  three  or  four  feet  above 
the  sui-face  of  the  gi'ound  and  but  thirty-four  feet  long,  is  sufficiently 
safe  for  the  travel  passing  over  it,  without  side  railings,  is  a  pure  ques- 
tion of  fact,  to  be  determined  exclusively  by  a  juiy  upon  a  consideration 
of  all  the  circumstances.     Ibid.,  123. 

4.  Although  the  roadway  in  a  borough  is  not  a  place  where  pedestrians 
arc  orilinarily  expected  to  walk,  yet  when  the  sidewalk  at  a  given  place 
is  manifestly  dangerous,  it  is  the  duty  of  the  citizen  to  walk  upon  the 
roadway  instead  of  on  the  sidewalk,  and  this  duty  is  more  or  less  imper- 
ative, as  the  danger  of  the  sidewalk  is  more  or  less  apparent  or  con- 
spicuous: Erie  City  v.  Magill.  101  Pa.  616.     Ibid.,  123. 

5.  In  an  action  for  injuries  alleged  to  have  been  received  in  consequence 
of  defects  in  a  sidewalk,  where  there  is  evidence  that  tlie  plaintiff,  know- 
ing thoroughly  the  character  and  condition  of  the  walk,  went  upon  it  on 
a  very  dark  and  stormy  night,  it  is  not  proper  for  the  court,  in  charging 
the  jury,  to  belittle  his  duty  to  exercise  caution  even  to  the  point  of 
going  upon  the  roadway  if  necessary.    Ibid,,  123. 
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6.  The  mere  fact  that  one  of  two  persons,  proceeding  in  company,  on  a 
dark  night,  along  a  sidewalk  known  to  be  dangerous,  walked  more 
rapidly  than  the  other,  does  not  justify  a  court  in  charging  as  matter  of 
law  that  the  former  was  guilty  of  contributory  negligence ;  it  is  not  for 
the  court  to  determine  the  measure  of  one  person^s  duty  by  setting  up  as 
a  standard  the  movement  of  another  person.    Ibid.,  123. 

7.  From  the  fact  that  a  person,  injured  upon  a  defective  highway,  was 
so  well  acquainted  with  its  condition  that  he  might  be  able  to  pass  over  it 
safely  by  the  use  of  ordinary  precaution,  it  does  not  necessarily  follow, 
as  a  matter  of  law,  that  he  was  conclusively  guilty  of  contributory  neg- 
ligence ;  the  circumstances  of  the  case  may  make  this  a  question  for  the 
juiy.     Ibid.,  123. 

8.  Where  a  court  was  requested  to  charge  **  that  the  employer  does  his 
duty  when  he  provides  his  employees  in  such  manner  as  he  fairly  and 
reasonably  deems  prudent  and  safe,"  it  was  not  error  to  refuse  the 

y^  point,  and  to  substitute  for  the  words,  **  he  fairly  and  reasonably  deems 
prudent  and  safe,"  the  words,  **  in  such  manner  as  is  fairly  and  reason- 
ably prudent  and  safe."    McComb  v.  PiUsb,  &  W.  Ry.  Co,,  182. 

9.  In  an  action  by  a  brakeman  against  a  railroad  company,  his  employer, 
to  recover  damages  for  personal  injuries,  when  there  was  evidence  tend- 
ing to  show  that  the  accident  was  the  result  of  running  a  loaded  freight 

v-  car  upon  a  siding  where  the  rails  were  put  down  without  fish-plates,  it 
was  not  eiTor  to  submit  the  question  of  the  company's  negligence,  under 
all  the  evidence,  to  the  jury.    Ibid,,  182. 

10.  The  nile,  that,  before  crossing  a  railroad  track,  a  person  must  stop, 
^  look  and  listen,  applies  to  persons  walking  equally  as  to  persons  driving. 
iClt  is  not  a  rule  of  evidence,  but  a  rule  of  law,  peremptory,  absolute  and 

Ninbending;  and  a  failure  so  to  stop  is  not  merely  evidence  of  negli- 
gence, but  negligence  per  so.    Aiken  v.  Penna,  R.  Co.,  380. 

11.  When,  in  an  action  against  a  railroad  company  for  the  negligent 
killing  of  a  person  at  a  street  crossing,  the  uncontradicted  evidence  for 
the  plaintiff  is,  that  the  deceased  was  killed  while  voluntarily  attempt- 
ing to  cross  in  front  of  a  train,  the  approach  of  which  he  had  seen  while 
in  a  place  of  safety,  the  court  should-  nonsuit  or  direct  a  verdict  against 
the  plaintiff.     Ibid.,  880. 

12.  The  doctine  that  a  man  in  a  position  of  danger  is  not  responsible  for 
>w  y  the  results  of  an  error  of  judgment  committed  in  his  attempt  to  get  out 
N^iif   of  it,  is  to  be  taken  with  the  essential  qualification  that  he  must  have 

X^otten  into  the  danger  without  negligence  or  fault  of  his  own :  Penna. 
R.  Co.  V.  Werner,  89  Pa.  59,  distinguished.     Ibid.,  380. 

13.  Evidence,  in  tliis  case,  as  to  the  speed  in  which  trains  usually  ran  over 
a  certain  crossing  was  not  admissible  upon  the  issue  whether  or  not  a 
particular  train  was  run  over  it  at  a  negligent  rate  of  speed,  nor  was  it 
rendered  admissible  by  testimony  that  the  train  in  question  was  going 
at  about  the  usual  rate.    Ibid.,  380. 

14.  Where  the  driver  of  a  wagon,  following  a  street  car  on  a  dark  night, 
turned  out  to  pass  the  car,  and  in  so  doing  ran  down  and  injured  a  per- 
son crossing  a  street  in  front  of  the  car,  on  a  public  crossing,  and  the 
testimony  as  to  the  speed  at  which  the  wagon  was  driven  was  conflict - 
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ing,  the  question  of  the  defendant's  negligence  was  for  the  jury.    Schwartz 
V.  Brahm,  411. 

15.  In  an  action  by  an  employee  against  his  employer,  to  recover  dam- 
ages for  personal  injuries  caused  by  the  fall  of  an  elevator,  when  it  was 
shown  that  the  elevator  was  an  old  one,  fitted  with  an  old  rope  which  had 
once  parted,  and  that  twice  before  the  elevator  had  fallen,  the  case  is  one 
for  the  jury.     Bier  v.  Standard  Mfg.  Co.,  446. 

16.  In  such  an  action,  it  was  not  eri*or  to  admit  the  testimony  of  an  ele- 
vator builder,  that  an  elevator,  running  with  a  five-eighths  rope  and  used 
to  transport  iron  weighing  a  ton,  and  passengers  also,  the  witness  would 
regard  as  unsafe,  without  a  safety  rope  and  other  safety  appliances. 
Ibid.,  446. 

17.  Nor  was  it  error  to  refuse  to  charge  that  unless  the  defect  in  the  ma- 
chinery was  known  to  the  defendant  company,  the  plaintiff  could  not  re- 
cover. The  proposition  was  too  broad.  If  they  should  have  known  it, 
and  if  by  the  exercise  of  ordinary  care  they  would  have  known  it,  it  was 
sufficient.    Ibid.,  446. 

NEGOTIABLE  NOTES. 
See  Notes  and  Bills. 

NOTES  AND  BILLS. 

A  bank  obtaining  commercial  paper  as  indorsee,  whether  foi  collection 
or  as  owner,  before  an  assignment  by  the  maker  for  the  benefit  of  creditora, 
may  set  off  the  amount  thereof  in  a  suit  brought  by  the  assignee  to  re- 
cover the  maker's  balance  on  deposit.  Penn  Bank  v.  Farmers  D.  N, 
Bank,  209. 

NOTICE. 

See  Ejectment. 

NUISANCE,  PRIVATE. 

In  an  action  for  a  private  nuisance  in  the  operation  of  a  lead-works, 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  injuries  com- 
plained of  resulted  from  the  operation  of  the  works,  but  the  jury  need 
not  find  that  such  operation  is  a  public  nuisance :  Price  v.  Grantz,  118 
Pa.  402.     Qrantz  v.  Price,  415. 

NUISANCE,  PUBLIC. 

1.  Upon  a  bill  in  equity  to  restrain  or  abate  a  public  nuisance,  if  the 
matter  complained  of  be  not  a  nuisance  per  se,  and  if  the  testimony  be 
conflicting  whether  it  is  a  public  nuisance  at  all  or  not,  an  injunction  will 
not  be  granted  until  after  the  fact  shall  have  been  determined  by  a  trial 
at  law.     New  Castle  v.  Raney,  546. 

2.  Where  the  testimony  as  to  whether  a  mill-dam,  maintained  for  its 
water-power  for  over  half  a  century  and  about  which  a  city  has  grown 
up,  has  become  a  public  nuisance  or  not,  is  conflicting,  a  bill  to  abate  it 
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will  be  dismissed,  without  prejudice  to  the  right  of  complaiDaDts  to  pro- 
ceed by  indictment  or  action  at  law.    Ibid.,  6^6, 

OIL-  AND  GAS-LEASE. 

1.  An  agreement  in  an  oil  lease,  that,  upon  failure  to  drill  a  well  within 
a  specified  time,  the  lessee  sliall  pay  to  tlie  lessor  **  the  sum  of  $1,000  an- 
nually in  advance  thereaftei*,  payable  quarterly,  until  tlie  well  is  com- 
pleted," means  that  payment  is  to  be  made  quarterly  in  advance,  until 
sue!?  completion,  at  tlie  nvte  of  $1,000  per  year;  sucli  quarterly  pay- 
ments accnie  separately  and  become  an  existing  indebtedness  only  at  the 
beginning  of  the  respective  quartet's  for  which  they  are  to  be  paid.  Wills 
V.  Mamtf.  K.  Oas.  Co.,  222. 

2.  A  provision  in  such  a  lease  that  a  failure  by  the  lessee  to  perform 
any  of  his  covenants  shall  work  an  absolute  forfeiture,  and  the  lease  shall 
thereupon  become  null  and  void,  being  intended  for  the  protection  of  the 
lessor,  he  has  the  option  either  to  declare  the  forfeiture  or  to  affirm  the 
continuance  of  the  contract,  and  if  he  does  not  choose  to  avail  himself  of 
the  forfeiture,  it  cannot  be  set  up  by  the  lessee  as  a  defence  to  an  action 
upon  the  lease :  Galey  v.  Kellerman,  123  Pa.  491,  followed.    Ibid.,  222. 

3.  Pereons  may  contract  in  such  a  form  as  to  authorize  a  party  to  take 
advantage  of  a  forfeiture  incuiTcd  by  his  own  default ;  but  a  proviso  to  the 
effect  that  a  forfeiture  shall  not  prevent  the  collection  of  any  sums  due  to 
tlie  lessor  immediately  before  it  takes  place,  is  not  sufficient  to  manifest 
an  intention  that  the  lessee  may  defend  against  a  suit  for  rentals  on  the 
ground  that,  befora  tliey  accrued,  tlie  lease  was  forfeited  by  default  in 
the  payment  of  prior  instalments.    Ibid.,  222. 

4.  Under  a  lease  of  land  for  the  sole  purpose  of  drilling  and  opei*ating 
for  oil  and  gas,  the  lessee's  right  in  the  surface  of  the  land  is  in  tlio  nature 
of  an  easement  of  entry  and  examination,  witli  a  right  of  possession  aris- 
ing where  the  particular  place  of  operation  is  selected,  and  tlie  easement 
of  ingress,  egi'ess,  storage,  transportation,  etc.,  during  the  continuance  of 
operations.     Weslmoreland  etc.  N.  Gas  Co.  v.  Dewitl,  235. 

6.  The  real  subject  of  posses.sion  to  which  the  lessee  is  entitled,  is  the 
oil  or  gas  contained  in  or  obtainable  through  the  land :  these  ai*e  minemls 
fera)  natui*a5,  and  are  part  of  the  land  and  belong  to  its  owner  only  so 
long  as  they  are  in  it  and  under  his  control ;  the  lessee,  when  he  has 
drilled  a  gas  well  and  controls  the  gas  produced  thereby,  is  in  possession 
of  all  the  gas  within  the  land.    Ibid.,  235. 

6.  The  fact  that  the  gas  from  such  well  is  not  kept  flowing  into  the 
pipe-line  of  the  lessee,  but  is  shut  in  the  well  as  a  reserve  for  use  in 
emergencies,  does  not  affect  the  possession  of  it  by  the  lessee  when  he  is 
in  control  thereof  by  means  of  a  connection  between  tlie  well  and  his 
pipe-line,  so  arranged  that  he  can  have  the  gas  flow  into  his  line  at  any 
time.    Ibid.,  235. 

7.  That  the  lessor,  claiming  a  forfeiture  of  the  lease,  ordered  the  les- 
see's agent,  who  was  measuring  the  pressure  of  the  well,  off  the  premises, 
and  the  agent  withdrew,  or  that,  in  consequence  of  a  like  order,  agents 
of  the  lessee  who  were  on  the  land  to  locate  a  second  well,  withdrew 
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without  doing  so,  is  no  evidence  of  an  ooster  of  the  lessee  from  his  pos- 
session.   Ibid,^  235. 

8.  Where  the  lessee  is  thus  in  possession  of  the  gas  underlying  the 
premises,  equity  has  jurisdiction  to  restrain  the  lessor  from  drilling  on 
the  leasehold,  tlio  rights  granted  to  the  lessee  being  necessarily  exclusive, 
and  the  damage  to  arise  from  the  threatened  waste,  being  entirely  inca- 
pable of  measurement  at  law,  even  if  not  irreparable.    Ibxd.^  235. 

9.  When  the  premises  embraced  in  an  oil-  and  gas-lease,  are  described 
as  **  all  that  certain  ti^act  of  land,"  etc.,  a  clause  therein  providing  that 
no  wells  shall  be  drilled  within  a  limited  area,  is  neither  an  exception  nor 
a  reservation,  but  simply  a  limitation  upon  the  privilege  of  drilling 
g^nted  to  the  lessee,  confining  his  drilling  without  the  area  specified. 
Ibid.y  235. 

10.  A  clause  in  a  lease  providing  for  a  forfeitm*e  thereof,  in  the  event  of 
a  default  by  the  lessee  in  the  performance  of  his  covenants,  is  not  self- 
opemting,  so  as  to  make  the  forfeiture  take  place,  ipso  facto,  upon  the 
occurrence  of  the  default ;  but,  being  for  the  benefit  of  the  lessor,  it  rests 
with  him  to  enforce  or  waive  it.     Ibid,,  235. 

11.  Forfeitures  are  to  be  construed  sti-ictly;  and  where  a  lease  pro- 
vides that  it  shall  become  forfeited,  if  any  of  the  payments  provided  for 
are  not  made,  a  whole  payment  is  meant,  not  a  balance  on  a  running  ac- 
count ;  wherefore,  if  a  part  of  a  payment  be  accepted  before  it  is  due,  no 
forfeiture  is  incurred  by  a  failure  to  pay  the  remainder  in  the  tiuie  speci- 
fied.   iiWa.,  235. 

12.  If  a  person,  while  in  possession  of  oil-land,  believing  he  has  a 
valid  title  thereto,  in  good  faith  drill  an  oil  well  thereon,  he  has  the  right, 
if  the  land  be  afterwards  recovered  from  him  in  ejectment,  to  retain  out 
of  the  proceeds  of  the  oil  produced  during  his  occupancy  a  sum  sufiicient 
to  rcimbui*se  him  for  the  cost  of  drilling  the  well.     Phillips  v.  Coast,  572. 

13.  In  such  case,  if,  pending  the  action  of  ejectment  brought,  the  court 
issue  a  writ  of  estrepement  and  appoint  a  receiver  under  the  act  of  June 
5,  1883,  P.  L.  79,  the  defendant  is  entitled  to  compensation  for  the  cost  of 
putting  down  the  well,  out  of  a  fund  in  the  receiver's  hands  arising  from 
the  sale  of  the  oil  therefrom  produced.    Ibid,,  572. 

14.  A  general  notice  to  an  occupant  under  color  of  title  that  the  land  in 
his  possession  belongs  to  another,  does  not  as  matter  of  law  render  his 
subsequent  possession  mala  fide,  even  though  he  fails  to  inquire  of  the 
claimant  for  the  facts  upon  which  his  claim  rests,  if  such  inquiry  would 
not  disclose  facts  inconsistent  with  a  reasonable  belief  in  his  own  title. 
Ibid,,  572. 

OIL  REFINERY. 

1.  A  mechanics'  lien  enumerating  several  structures,  consisting  of  stills, 
tanks,  boilei's,  agitators,  drums,  etc.,  stating  their  dimensions,  material, 
and  uses,  and  averring  that  together  they  constitute  an  oil  refinery,  upon 
a  pai'cel  of  gi'ound  particularly  described,  is  sufficient  in  form :  Short  v. 
Ames,  121  Pa.  530.     Tilusville  Iron  Works  v.  Keystone  OH  Co,,  211. 

2.  Such  a  lien  filed  against  an  oil  refinery  and  in  sufficient  form,  is  good 
under  the  act  of  June  16,  1836,  P.  L.  695,  although  the  several  structures 
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constituting  the  refinery  consist  of  appliances  put  up  in  the  open  air,  and 
not  inclosed  or  covered  by  any  roof  or  shed.     Ibid.,  211. 

3.  Whether  the  act  of  June  5,  1874,  P.  L.  300.  repealing  certain  local 
lien  laws  so  far  as  relating  to  certain  counties,  except  as  to  claims  for 
actual  labor  by  mechanics  and,  laboring  men,  contravenes  the  provisions 
of  §§  3,  6,  7,  or  8,  article  HI.  of  the  constitution,  not  decided.     Ibid.,  211. 

OIL  WELL. 

(a)  A  deed  conveyed  a  town  lot,  adjoining  other  lands  of  the  grantor, 

with  the  habendum :  "To  have  and  to  hold  the  said  premises, 

without,  however,  the  right  to  drill  or  mine  for  petroleum,  carbon  oil,  or 
natural  gas,  which  right  is  not  intended  to  be  conveyed,  but  is  forbidden 
to  both  parties  hereto." 

(6)  On  a  bill  filed  by  the  grantor  to  restrain  the  grantee  from  drilling 
for  oil  on  the  lot  conveyed,  it  appeared  from  the  affidavits  read  that  the 
grantor  himself  had  put  down  one  or  more  producing  wells,  on  propeity 
still  remaining  in  his  ownership,  but  adjoining  that  he  had  conveyed  to 
the  defendant : 

1.  In  such  case,  the  court  below  finding  that  the  plaintiff  ^s  equity  was 
questionable,  by  reason  of  his  own  acts  in  drilling  oil  wells  near  tiie  lot 
conveyed,  and  that  the  injury  was  not  irreparable  on  final  hearing,  an  or- 
der refusing  to  grant  a  preliminary  injunction  on  plaintiff ^s  motion  would 
not  be  reversed.    Acheson  v.  Stevenson,  633. 

OPENING  OF  JUDGMENT. 
See  Judgment. 

ORPHANS'  COURT. 

See  Decedents'  Estates. 

See  Partition. 

1.  A  petition  for  partition  of  lands  in  the  Orphans'  Ck>urt  should  not 
only  set  out  the  names  of  all  the  parties  in  interest,  but  should  aver  defi- 
nitely that  there  are  no  parties  interested  therein  save  those  that  are  named 
in  the  petition.    Danhouse^s  Estate,  256. 

2.  When  a  life-tenant  of  an  undivided  interest  in  land,  which  is  the  sub- 
ject of  an  Orphans'  Court  partition  proceeding,  is  not  named  in  the  peti- 
tion and  has  no  notice  of  the  holding  of  the  inquest,  the  proceedings,  if 
he  has  done  nothing  to  ratify  and  confirm  them,  are  illegal  and  not  bind- 
ing upon  hira  and  upon  his  application  should  be  entirely  set  aside.  Klin^ 
gensmith^s  Estate,  616. 

PAROL  EVIDENCE  TO  VARY  WRITING. 

1.  A  written  contract  may  be  varied,  reformed  or  set  aside  by  clear, 
precise,  and  indubitable  evidence  of  a  contemporaneous  oral  agreement 
as  to  a  material  subject-matter,  by  which  one  of  the  parties  was  induced 
to  sign  the  writing,  and  it  is  not  proper  in  such  a  ease  to  charge  that  the 
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party  is  estopped,  by  accepting  the  writing,  from  setting  up  any  other 
agi-eement  than  that  mentioned  therein.  School  Furniture  Co,  v.  Warsaw 
Sch.  D.,  76. 

2.  The  rule  that  extrinsic  evidence  is  not  admissible  to  contradict  or  al- 
ter a  written  instrument,  is  not  infringed  by  the  admission  of  evidence  of 
a  parol  agreemjent  whereby,  upon  a  new  consideration,  a  prior  contract 
under  seal  between  the  parties  was  changed,  so  as  to  provide  for  the  do- 
ing of  something  not  embraced  in  the  original  agreement,  or  for  an  alter- 
ation in  the  manner  of  its  performance.    McCauley  v.  Keller,  53. 

3.  In  such  case,  the  deviation,  except  where  otherwise  expressed  or 
mutually  undei-stood,  must  be  taken  in  its  proper  connection  with  the 
original  contract  with  reference  to  and  in  modification  of  which  it  was 
made,  and  the  written  contract  must  be  pursued  and  applied  so  far  as  it 
can  be  traced  in  the  intention  of  the  parties.    Ibid.,  63. 

(a)  A  sub-contract  for  constiniction  work  upon  a  railroad  specified  prices 
for  different  classes  of  masonry,  and  provided  that  the  work  should  be  paid 
for  monthly,  as  estimated  by  the  engineer  in  charge.  Monthly  settlements 
on  the  contract  were  made  on  the  basis  of  the  engineer's  estimates,  and 
the  work  was  paid  for  and  receipts  taken  in  accordance  therewith. 

(6)  The  highest  grade  of  masoniy  provided  for  in  the  contract  was 
second-class.  The  sub-contractor  brought  assumpsit  to  recover  compensa- 
tion for  the  work  referred  to  in  his  contract,  alleging  that  while  the  work 
was  in  progi'ess  thereunder  the  defendants  directed  him  to  put  in  first-class 
masonry  wherever  required  by  the  engineer,  and  agreed  to  pay  him  the 
increased  value  of  such  first-class  work : 

4.  The  onginal  conti*act  rendered  the  engineer's  estimates,  classifying 
the  masonry  work,  conclusive  upon  the  parties,  if  made  fairly  and  without 
fi'aud,  and  this  stipulation  was  applicable  to  all  work  done  under  the  sup- 
plement agreement;  wherefore,  it  was  not  competent  for  the  plaintiff 
without  attacking  the  estimates,  to  go  into  evidence  generally  as  to  how 
the  work  done  under  the  supplemental  agreement  should  be  classified. 
Ibid,,  53. 

(a)  The  defendant,  a  mutual  fire  insurance  company  issuing  to  its  mem- 
bers a  uniform  five-years  policy,  unless  otherwise  directed,  issued  to 
plaintiff  a  policy  for  five  years  dated  June  28,  1880.  At  the  end  of  two 
years,  the  plaintiff  returned  the  policy  to  the  company  to  have  a  new  one 
issued  with  $200  additional  insurance. 

(6)  On  July  12,  1882,  a  new  policy  was  sent  to  tlie  plaintiff,  who  put  it 
away  without  examination.  It  was  not  dated,  but  on  its  face  was  the  pro- 
vision, **  Insurance  not  to  exceed  28th  day  of  June  1885."  On  the  com- 
pany's registry  it  was  minuted  as  a  five-years  policy,  and  plaintiff  paid 
all  assessments  upon  it  including  two  for  losses  occurring  after  June  28, 
1885: 

5.  In  an  action  to  recover  for  a  loss  by  fire  on  February  9,  1887,  the 
question  was,  not  whether,  under  the  evidence,  the  policy  should  be  re- 
formed to  a  five-years  policy  from  July  12, 1882,  on  the  ground  of  mutual 
mistake,  but  whether,  as  a  question  of  fact,  the  limitation  as  to  time  was 
not  a  clerical  error,  and  the  actual  intent  of  the  parties  the  issuance  and 
acceptance  of  a  policy  for  five  years.    Noel  v.  Pymatuning  Ins,  Co.,  523. 
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PARTIES  TO  ACTIONS. 

An  executor,  who  has  received  no  part  of  the  assets  of  the  estate,  may 
sustain  as  an  individual  an  action  at  law  in  the  Court  of  Common  Pleas 
against  an  acting  co-executor,  who  has  received  all  the  assets,  to  charge 
the  estate  with  a  debt  due  to  the  plaintiff  from  the  testator.  Pringle  v. 
Fringle,  665. 

PARTITION. 

1.  A  petition  for  partition  of  lands  in  the  Orphans^  Court  should  not 
only  set  out  the  names  of  all  the  parties  in  interest,  but  should  aver  defi- 
nitely that  there  are  no  parties  interested  therein  save  those  that  are  named 
in  the  petition.    Danhouse^s  Estate,  256. 

2.  Where  an  intestate  leaves  only  a  widow  and  a  son  to  survive  him, 
and  the  son  afterwards  dies  without  issue  but  leaving  a  widow  to  survive 
him,  on  partition  thereafter  made  the  son's  mother,  or  her  alienee,  will 
take  the  land  in  fee,  subject  to  the  dower  of  the  son's  widow.    Ibid.,  256. 

3.  But  the  dower  estate  of  the  mother  will  not  merge  in  the  fee  cast 
upon  her  by  the  death  of  her  son ;  and,  during  her  life,  the  dower  estate 
of  the  son's  widow  will  be  the  interest  upon  the  one  half  of  the  two  thirds 
of  the  valuation  of  the  land.     Ibid.,  256. 

4.  And  in  case  of  the  death  of  the  mother  before  the  death  of  the  son's 
widow,  the  latter  will  become  entitled  to  the  interest  upon  one  half  of  the 
whole  valuation,  during  the  remainder  of  her  natural  life.    Ibid.,  256. 

5.  In  an  action  upon  a  recognizance  entered  into  in  partition  proceed- 
ings, no  more  can  be  recovered  than  is  therein  stipulated  to  be  paid.  If 
the  plaintiff  be  in  fact  entitled  to  a  larger  amount,  the  recognizance  must 
first  be  amended  before  the  suit  therefor  can  be  maintained.  Donaghy  v. 
QUI  296. 

(a)  A  person  not  named  in  a  petition  for  partition  filed  exceptions,  alleg- 
ing that  he  was  a  life-tenant  of  the  land  and  objecting  to  the  confirma- 
tion of  the  inquisition,  for  the  reason  that  he  had  not  been  made  a  party. 
An  auditor,  appointed  to  find  the  facts,  repoited  that  the  exceptant  was 
a  life-tenant  and  should  be  made  a  party  to  the  proceedings,  and  his  re- 
port was  confirmed  by  the  court.  i 

(b)  The  usual  rule  to  accept  or  refuse  was  then  directed  to  be  issued  and 
served  upon  the  exceptant,  as  well  as  upon  the  parties  named  in  the 
petition.  The  exceptant  accepted  service  of  the  rule,  and  upon  its  return 
filed  additional  exceptions,  alleging  that  the  land  was  then  worth  much 
more  than  the  value  placed  upon  it,  and  pmying  for  a  re-valuation : 

6.  The  confiimation  of  the  auditor's  report  did  not  make  the  exceptant  a 
party  to  the  proceedings  or  validate  them;  nor  did  the  acceptance  of 
service  of  the  rule  by  the  exceptant,  and  his  subsequent  effort  to  obtain  a 
new  valuation,  as  of  that  date,  cure  previous  irregularities  so  as  to  make 
the  prior  proceedings  binding  upon  him.    Klingensmith^s  Estate,  516. 

7.  An  appraisement  in  a  partition  proceeding  cannot  be  assailed  on  the 
ground  of  subsequent  appreciation  of  the  land;  but,  upon  the  discov- 
ery of  previously  unknown  elements  of  value,  the  court  may  direct  a  re- 
valuation, in  oi*der  to  do  justice  as  between  tenants  in  fee  and  life  tenants, 
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at  any  time  before  a  decree  transferring  the  title :  Per  McCollum,  J. 
Ibid.,  616. 

PART  HSRFORMANCE. 

1.  Proof  of  part  performance  by  the  plaintiff,  under  a  contract  the  exis- 
tence of  which  is  afterwards  denied  by  the  defendant,  will  entitle  the 
plaintiff  to  recover  for  the  part  of  the  contract  perfortned  by  him,  with- 
out proof  of  full  performance.     Stewart  v.  Short,  895. 

2.  Where  the  plaintiff,  under  an  alleged  contract  to  deliver  fourteen 
squares  of  lumber,  delivered  eleven  of  them,  and  the  defendant  then  de- 
nied the  contract,  if  the  existence  of  the  contract  is  found  by  the  jury,  the 
plaintiff  may  recover  for  the  lumber  delivered.    Ibid,,  395. 

PARTNERS. 

1.  When  a  judgment  by  default  against  partners,  sued  as  such  upon  a 
note,  is  opened  as  to  one  of  the  partners,  who  alone  makes  defence,  and 
before  the  trial  the  plaintiff  dies  and  his  administrator  is  substituted,  the 
paitner  not  defending  is  incompetent  to  testify  for  his  co-defendant  that 
the  firm  name  was  by  the  witness  put  upon  tiie  note,  which  was  for  the 
individual  debt  of  the  witness.    Dick  v.  Williams,  41. 

2.  Such  a  defence  is  not  personal  to  the  partner  making  it,  but  goes  to 
liability  of  every  member  of  tiie  firm  sued  as  such ;  and  if  the  jury  should 
determine  that  the  fii^m  is  not  liable  upon  the  note,  the  foundation  of  the 
judgment  by  default  against  the  witness  would  fall,  and  in  testifying  in 
support  of  such  defence  he  would  be  testifying  unlawfully  in  his  own  inter- 
est: Swanzey  v.  Parker,  50  Pa.  441.    Ibid,,  41. 

3.  In  an  action  against  partners  upon  a  note,  the  mere  fact  that  one  of 
the  defendants,  being  indebted  to  his  copartner,  paid  the  amount  of  such 
indebtedness  by  his  direction  to  the  holder  of  the  note,  who  applied  the 
money  as  a  credit  thereon,  making  an  indorsement  to  that  effect  in  the 
presence  of  the  defendant  paying,  will  not  of  itself  toll  the  bar  of  the 
statute  as  to  such  defendant :  Per  Mr.  Justice  Williams.    Ibid.,  41. 

4.  While  partnership  goods  may  be  levied  upon  and  sold  upon  an  exe- 
cution issued  upon  a  judgment  against  a  copartnership,  confessed  upon  a 
note  executed  in  the  firm  name  by  one  partner,  but  for  a  fii-m  debt :  Grier 
V.  Hood,  25  Pa.  430 ;  Ross  v.  Howell,  84  Pa.  129 ;  McCleery  v.  Thomp- 
son, 443, 

5.  Yet,  where,  aftet  a  partnership  has  been  dissolved,  such  a  note  is 
executed  by  one  partner  and  judgment  entered  thereon,  the  judgment 
against  the  firm  and  the  other  partner  will  be  stricken  off,  even  though  the 
obligation  was  given  for  a  partnership  indebtedness  to  the  plaintiffs. 
Ibid,,  443. 

POINTS  FOR  INSTRUCTION. 

1.  Every  point  for  instructions  submitted  to  the  court  upon  a  trial,  should 
be  reasonably  consistent  with  the  evidence,  and  so  comprehensively  framed 
that  the  deduction  therein  drawn  is  the  logical,  legal  conclusion  from  the 
facts  assumed,  notwithstanding  the  force  of  the  other  evidence  in  the  cause. 
School  Furniture  Co,  v.  Warsaw  Sch,  D,,  76. 
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2.  Each  point  submitted  is  to  be  treated  as  a  distinct,  independent  prop- 
osition ;  and,  in  passing  upon  the  correctness  of  the  answer  to  it,  a  court 
of  error  cannot  assume  any  fact  not  embi*aced,  expressly  or  by  necessary 
implication,  in  the  hypothesis  set  forth  in  the  point  as  drawn.     Ibid.,  76. 

8.  If  a  point  is  based  upon  an  hypothesis  not  sufficiently  comprehen.«ive, 
it  may  be  absolutely  negatived,  or  it  maybe  affirmed  with  a  qualification ; 
but  if  the  latter,  it  is  the  duty  of  the  court  to  state  all  the  qualifications  to 
which  an  absolute  affirmation  is  necessarily  subject.     Ibtd,^  76. 

(a)  In  an  action  for  the  price  of  furniture  which  was  to  be  paid  for  on 
delivery  and  which  the  defendant  refused  to  accept,  the  plaintiff  prayed 
instructions  that  he  was  entitled  to  recover  upon  a  certain  h3rpothesis, 
which,  as  it  was  stated,  did  not  include  the  assumption  that  he  had  com- 
plied with  his  agreement  by  delivering  the  kind  of  furniture  contracted 
for: 

4.  The  affirmance  of  such  a  point,  without  adding  any  qualification  as 
to  the  necessity  of  substantial  compliance  with  the  contract  by  the  plaint- 
iff, was  erroneous,  and  the  en'or  was  not  cured  by  instructing  the  jury,  in 
answer  to  the  defendants  points,  that  the  defendant  was  not  bound  to 
accept  furniture  not  in  accordance  with  the  contract.    Ifnd,,  76. 

PRACTICE. 
See  Affidavit  of  Defence. 

See  AMENDMF.KTS. 

See  CuAROE  to  Jury. 

See  Criminal  Pleadino  and  Practice. 

See  Divorce. 

See  Parties  to  Actions. 

See  Points  for  Instruction. 

In  Equity,  see  Equitt,  Practice. 

In  Orphans^  Court,  see  Orphans'  Court. 

In  Supreme  Court,  see  Supreme  Court. 

(a)  The  Supreme  Court  revei'sed  a  decision  refusing  judgment  upon 
a  scire  facias  sur  mechanics'  lien,  for  want  of  a  sufficient  affidavit  of  de- 
fence, with  instructions  to  enter  judgment  for  the  plaintiff,  unless  other 
legal  or  equitable  cause  for  refusing  judgment  be  shown : 

1.  Upon  the  return  of  tlie  record  to  the  court  below,  the  plaintiff  was 
entitled  to  have  his  rule  for  judgment  made  absolute,  unless  by  supple- 
mental affidavit  some  legal  or  equitable  reason  for  denying  the  motion 
then  pending  was  brought  to  the  attention  of  the  court.  TUusviUe  Iron 
Works  V.  Keystone  Oil  Oo.,  211. 

2.  By  such  an  order  of  the  Supreme  Court  the  status  of  the  case  is  fixed, 
and  the  court  below  has  no  power  to  go  back  to  an  earlier  stage  of  the 
case  and  determine,  on  motion  of  defendant,  that  the  claim  filed  was 
insufficient  and  strike  it  from  the  record,  a  question  not  raised  by  the 
affidavit  of  defence.    Ibid.  ,211. 
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3.  Where  persons  objecting  to  the  incorporation  of  a  borough  have  taken 
actual  notice  of  the  proceedings  by  filing  exceptions  to  the  report  of  the 
grand  jury,  any  defect  in  the  published  notice  of  the  application  is  there- 
by cured.    Edgewood  Borough,  348. 

4.  It  is  not  a  valid  objection  to  the  incorporation  of  a  borough  that  cer- 
tain of  its  boundary  lines  are  located  along  the  middle  of  a  township  road, 
or  along  the  middle  of  certain  streets  in  a  contiguous  village  community. 
/5Wtf.,  348. 

5.  The  refusal  of  a  trial  court  to  give  to  the  counsel  for  the  defendant, 
instead  of  to  the  counsel  for  the  plaintiff,  the  conclusion  of  the  argu- 
ment to  the  jury,  is  within  the  discretion  of  the  court  and  is  not  review- 
able by  the  Supreme  Court.    Patterson  v.  Marine  N,  Bank,  419, 

6.  Where  one  of  two  defendants  in  a  judgment  obtained  before  a  justice 
of  the  peace,  has  appeared,  pleaded  and  engaged  in  the  trial  of  an  appeal 
therefrom,  in  the  Court  of  Common  Pleas,  it  is  then  too  late  for  him  to 
allege  a  want  of  jurisdiction,  in  that  he  had  never  been  served  with 
process  in  the  suit  before  the  justice.    Bowell  v.  Ootdd,  434. 

PRINCIPAL  AND  AGENT. 

1.  If  an  agent  with  written  authority  to  sell  land  for  a  specified  price, 
contracts  for  its  sale  at  a  greater  price,  and,  concealing  this  fact  from 
bis  principal,  obtains  a  conveyance  of  the  latter's  title  for  the  originally 
specified  price,  after  which  he  consummates  the  sale  previously  con- 
tracted for,  such  agent  is  bound  to  account  to  the  principal  for  the  dif- 
ference between  the  amount  paid  by  him  for  the  titie  and  the  proceeds 
of  the  sale  by  him  made.    Kramer  v.  Winslow,  484. 

2.  In  an  action  by  the  principal  to  recover  this  difference,  no  question 
as  to  a  merger  of  the  original  writing,  authorizing  a  sale,  in  the  sub- 
sequent conveyance  to  the  agent,  or  as  to  altering,  contradicting  or 
setting  aside  the  instrument  transferring  to  the  agent  the  title  of  the  prin- 
cipal, can  aiise,  unless  the  agent  shows  clearly  that  before  purchasing 
the  titie  from  the  principal  he  gave  the  latter  full  information  respecting 
tiie  contract  of  sale  which  he  had  already  made.    Ibid,,  484. 

PROBATE. 
See  Will. 

PROMISSORY  NOTES. 
See  Notes  and  Bills. 

RAILROADS. 

(a)  In  1860,  upon  an  amicable  submission,  an  award  was  made  in  favor 
of  the  tenants  in  common  of  land,  and  against  a  railroad  company,  of 
compensation  for  land  taken  etc.  by  the  company  by  an  entry  in  1856 
and  a  construction  of  its  roadbed  in  1857. 

(6)  In  1884,  the  compensation  had  neither  been  paid  nor  secured,  when 
tiie  landowner  who  then  had  acquired  the  interests  of  all  his  co-tenants, 
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brought  ejectment,  resulting  in  1888  in  a  judgment  in  his  favor,  to  be 
released  on  payment  into  court  of  the  amount  of  the  award  with  interest : 

1.  In  such  case,  the  plaintiff  in  the  ejectment  was  not  entitled  to  the 
whole  of  the  fund  for  distribution,  as  the  sole  owner  of  the  land  at  the  time 
of  recovery,  but  the  fund  was  distributable  to  the  tenants  in  common  at 
tlie  time  the  award  was  made,  according  to  their  several  interests. 
Warrell  v.  Railroad  Co.,  600. 

2.  The  fund  in  court,  however,  was  so  distributable  to  the  tenants  in 
common,  subject  to  the  fees  and  expenses  of  audit,  the  compensation  of 
the  ejectment  plaintiff^s  attorneys,  and  the  cost  of  the  paper-book,  in 
defending  the  recovery  against  the  railroad  company  in  the  Supreme 
Court.    Ibid,,  600. 

RECOGNIZANCE. 

In  an  action  upon  a  recognizance  entered  into  in  partition  proceedings, 
no  more  can  be  recovered  than  is  therein  stipulated  to  be  paid.  If  the 
plaintiff  be  in  fact  entitled  to  a  larger  amount,  the  recognizance  must 
first  be  amended  before  the  suit  therefor  can  be  maintained.  Donaghy  v. 
Qilh  296. 

REPLEVIN. 

(a)  In  an  action  of  replevin  for  a  cow,  the  plaintiff  showed  title  under 
a  bill  of  sale  fi*om  one  Kennedy,  but  he  had  never  taken  the  cow  into  his 
possession.  The  defendant  showed  title  under  a  purchase  of  the  cow 
from  a  girl  who  had  been  in  the  service  of  Kennedy,  and  who  had  re- 
ceived the  cow  for  such  services : 

1.  There  being  evidence  that  Kennedy  had  told  defendant  he  had  sold 
or  given  the  cow  to  the  girl  for  her  services ;  that  the  girl  had  performed 
the  services,  and,  after  Kennedy^s  death,  had  sold  and  delivered  the 
oow  to  the  defendant,  without  knowledo^e  on  his  part  of  the  sale  to  the 
plaintiff,  it  was  not  error  to  instruct  the  jury  that  if  they  so  found  the 
verdict  should  be  for  the  defendant.     Shannon  v.  Minney,  280. 

RESERVATION. 
See  Restriction. 

RESTRICTION. 

(a)  A  deed  conveyed  a  town  lot,  adjoining  other  lands  of  the  grantor, 

with  the  habendum:  "To  have  and  to  hold  the  said  premises, 

without,  however,  the  right  to  drill  or  mine  for  petroleum,  carbon  oil,  or 
natural  gas,  which  right  is  not  intended  to  be  conveyed,  but  is  forbidden 
to  both  parties  hei^eto." 

(ft)  On  a  bill  filed  by  the  grantor  to  restrain  the  grantee  from  drilling 
for  oil  on  the  lot  convoyed,  it  appeared  from  the  affidavits  read  that  the 
grantor  himself  had  put  down  one  on  more  producing  wells,  on  property 
still  remaining  in  his  ownership,  but  acyoining  that  he  had  conveyed  to 
the  defendant : 

1.  In  such  case,  the  court  below  finding  that  the  plaintiOTs  equity  was 
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qaestionable,  by  reason  of  his  own  acts  in  tiiilliDg  oil  wells  near  the  lot 
conveyed,  and  that  the  injury  was  not  irreparable  on  final  hearing,  an 
order  refusing  to  grant  a  preliminary  injunction  on  plaintifiTs  motion 
would  not  be  reversed.    Acheson  v.  Stevenson^  633. 

ROADS. 

An  appeal  will  not  lie  from  the  refusal  of  the  Court  of  Quarter  Sessions 
to  strike  off  an  order  confii*ming  the  report  of  viewers  laying  out  a  road, 
on  an  application  by  petition  filed  five  years  after  the  order  of  confirma- 
tion was  entered.    Adams  Tp,  Road^  190. 

ROBBERY. 

A  count  for  larceny  as  bailee  may  properly  be  joined  with  another  for 
robbery,  when  they  relate  to  the  same  act  of  the  defendant ;  and,  the  in- 
dictment being  certified  for  trial  into  the  Court  of  Oyer  and  Terminer, 
the  defendant  may  be  convicted  upon  the  count  for  larceay  as  bailee, 
although  acquitted  upon  that  for  robbeiy.     Commonwealth  v.  ShuUe,  272. 

SALES. 

See  LiCENSK  to  Sell  Liquors. 

See  Specifio  Performance. 

Of  realty,  see  Vendor  and  Vendee. 

1.  When  one  agrees  to  make  and  deliver  an  article  to  the  satisfaction  of 
another,  the  latter,  acting  in  good  faith  and  not  from  mere  caprice,  may 
refuse  to  receive  it  if  for  any  reason  really  not  satisfactory  to  him ;  but 
a  refusal  to  accept,  made  without  an  actual  bona  fide  inspection  of  the 
article  or  an  opportunity  to  judge  of  its  merits,  it  not  within  this  rule. 
School  Furniture  Co.  v.  Warsaw  Sch,  D.,  76. 

(a)  The  plaintiff,  under  a  contract  with  the  defendant  company,  procured 
a  purchaser  for  its  franchises  and  property,  who  in  good  faith  accepted 
the  company ^s  proposition  providing  the  terms  of  sale,  '*  the  titles  and 
franchises  to  be  subject  to  proper  examination  and  approval :  " 

2.  In  such  case,  there  being  sufficient  evidence  that  the  sale  was  not  con- 
summated, by  reason  of  the  defective  titles  to  some  of  the  property  under 
lease  to  the  defendant,  the  plaintiff  was  entitled  to  recover  the  compen- 
sation stipulated  for  in  his  contract,  notwithstanding  the  sale  was  not 
so  consummated.     Sweeney  v.  Oil  &  Oas  Co.^  193. 

(a)  In  an  action  of  replevin  for  a  cow,  the  plaintiff  showed  title  under  a 
bill  of  sale  from  one  Kennedy,  but  he  had  never  taken  the  cow  into  his 
possession.  The  defendant  showed  title  under  a  puixihase  of  the  cow 
fi'om  a  girl  who  had  been  in  the  service  of  Kennedy,  and  who  had  re- 
ceived the  cow  for  such  services : 

3.  There  being  evidence  that  Kennedy  had  told  defendant  he  had  sold 
or  given  the  cow  to  the  girl  for  her  services ;  that  the  girl  had  performed 
the  services,  and  after  Kennedy^s  death,  had  sold  and  delivered  the 
cow  to  the  defendant,  without  knowledge  on  his  part  of  the  sale  to  the 
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plaintiff,  it  was  not  error  to  ^struct  the  jury  that  if  they  so  found  the 
verdict  should  be  for  the  defendant.     Shannoti  v.  Minriey,  280. 

(a)  The  plaintiff,  in  trover,  purchased  whiskey  in  baiTols  fi*oni  a  distiller, 
taking  a  bill  of  sale  therefor,  but  leaving  the  whiskey  to  remain  in  the 
distiller's  bonded  warehouse,  the  tax  thereon  being  unpaid. 

(6)  Subsequently,  the  distiller  sold  the  same  whiskey,  giving  warehouse 
receipts  aecoi-ding  to  the  custom  of  the  ti-ade,  to  the  defendant,  who  was 
without  knowledge  of  the  sale  to  the  plaintiff,  and  who  paid  the  tax  and 
withdrew  the  whiskey : 

4.  In  such  case,  the  plaintiff  having  by  his  laches  put  it  in  the  power  of 
the  distiller  to  sell  the  whiskey  a  second  time  to  the  defendant,  a  pur- 
chaser in  good  faith,  the  latter  had  acquired  a  good  title  thereto.  Miller 
V.  Browarsky,  372. 

6,  When  an  accepted  order  for  goods,  to  be  shipped  to  the  buyer, 
amounts  simply  to  a  bargain  and  sale  of  goods  not  specific,  and  before  they 
are  separated  from  the  bulk  and  set  apart  to  the  vendee,  he  notifies  the 
vendor  not  to  ship  them,  such  notice  is  a  revocation  of  the  carrier's 
agency  to  receive  the  goods,  and  a  subsequent  delivery  of  them  to  the 
carrier  ^vill  not  charge  the  vendee  with  their  price,  his  only  liability 
being  for  damages  for  refusing  to  accept  them.  Unexcelled  Fire-Works 
Co,  V.  PolUes,  536. 

6.  The  present  tendency  of  the  American  cases  is  to  the  doctrine  that 
where  the  vendor  stands  in  the  attitude  of  complete  performance  on  his 
pait,  he  is  entitled  to  the  contract  price  as  his  measure  of  damages ; 
but,  on  an  executoiy  contract  for  the  sale  of  goods  not  specific,  the 
measure  of  damages  for  a  i*efusal  to  receive  them,  is  the  difference 
between  the  contract  price  and  the  market  value  on  the  day  appointed 
for  deliveiy.     Ibid,^  536. 

7.  A  statement  of  claim,  averring  that  certain  goods,  ordered  by  the 
defendant,  wei*e  shipped  by  the  plaintiff  according  to  the  order,  but  the 
defendant  refused  to  receive  them  from  the  carrier ;  that  they  were  then 
of  no  use  to  the  plaintiff,  having  been  manufactured  for  the  defendant 
and  unsalable  to  other  customei*s,  and  that  defendant,  by  reason  of  his 
contract,  was  indebted  to  the  plaintiff  in  the  amount  of  the  conti-act  price, 
will  support  a  recovery  of  damages  for  a  refusal  to  receive  the  goods. 
Ibid,,  536. 

SALE  OF  REAL  ESTATE. 

See  Assignment  for  Creditors. 

See  Vendor  and  Vendee. 


SET-OFF. 

A  bank  obtaining  commercial  paper  as  indorsee,  whether  for  collection 
or  as"  owner,  before  an  assignment  by  the  maker  for  the  benefit  of  creditors, 
may  set  off  the  amount  thereof  in  a  suit  brought  by  the  assignee  to  re- 
cover tlie  maker^s  balance  on  deposit.  Penn,  Batik  v.  Farmers  D,  N. 
Bank,  209. 
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SHERIFF'S  FEES. 


1.  Under  the  second  proviso  of  §  9,  act  of  March  22, 1877,  P.  L.  16,  a 
city  of  the  second  class  is  not  liable  for  the  sheriff's  and  prothonotaiy's 
fees,  in  proceedings  to  enforce  by  lien  a  municipal  claim  for  taxes,  etc., 
so  long  as  the  lien  is  in  full  force  and  the  propeily  unsold  thereon. 
Bradletj  v.  Pittsburgh,  475. 

2.  The  matter  of  the  costs  of  collection  is  properly  included  in  the  mat- 
ter of  **  collection ; "  wherefore  the  proviso,  so  far  as  relating  to  the  pay- 
ment of  the  taxable  costs  of  such  a  proceeding,  is  not  unconstitutional  on 
the  gi'ound  that  the  subject  is  not  indicated  in  the  title  of  the  act.  Ibul., 
475. 

SIDEWALKS. 

1.  Under  §  2,  act  of  April  3,  1851,  P.  L.  320,  upon  the  failure  of  an 
abutting  lot-owner  to  construct  a  board  walk  after  notice  so  to  do,  the 
borough  may  construct  it  and  file  a  lien  for  the  cost  therepf ,  with  20  per 
cent  additional  as  a  penalty:  Smith  v.  Kingston  Bor.,  120  Pa. .357.  Bellz- 
hoover  v.  Maple^  835. 

2.  The  fact  that  a  separate  lien  is  filed  against  each  lot  of  a  block  of 
contiguous  lots,  will  not  affect  the  validity  of  the  liens,  and  the  court  may 
oi*der  that  a  final  judgment  in  a  suit  on  one  lien  shall  be  a  test  of  the 
validity  of  all  of  them.     Ibid,,  335. 

3.  When  liens  are  filed  against  lots  in  a  borough  block  which  arc  unim- 
proved by  the  erection  of  buildings  upon  them,  their  validity  is  not  affect- 
ed by  the  fact  that  the  foot-front  rule  was  adopted  as  a  means  of  ascertaining 
the  cost  of  the  improvement  chargeable  to  each  lot.     Ibid.,  335. 

4.  If  for  a  good  consideration  the  owner  of  a  lot  fronting  upon  a  bor- 
ough street  assume  to  the  borough  the  obligation  of  keeping  the  sidewalk 
in  front  of  the  property  in  good  repair,  and  through  his  neglect  to  do  so 
the  borough  is  compelled  to  pay  damages  to  a  person  injured  thereon, 
such  owner  is  liable  over. to  the  borough  for  the  damages  so  paid.  Brook- 
ville  Bor,  v.  Arthurs,  501. 

5.  The  fact  that  the  liability  of  the  borough  to  the  party  thus  injured 
is  predicated  of  a  neglect  by  the  municipal  authorities  of  their  statutory 
duty  to  see  that  the  sidewalk  is  kept  in  proper  condition,  is  not  an  ob- 
stacle to  such  recovery  over,  as  this  neglect  does  not  of  itself  constitute 
the  borough  and  the  projJJerty  owner  joint  wrong-doers.    Ibid.,  501. 

6.  While  the  judgment  recovered  against  the  borough  is  conclusive 
upon  the  lot  owner  as  to  the  existence  of  a  defect,  the  liability  of  the  mu- 
nicipality therefor,  and  the  amount  of  damages  thereby  occasioned,  if  he 
had  notice  of  and  could  have  defended  the  action,  yet  he  is  not  estopped 
fi*om  showing  that  he  was  under  no  obligation  to  repair  the  sidewalk  and 
that  the  accident  was  not  chargeable  to  his  default.     Ibid,,  501. 

SPECIFIC  PERFORMANCE. 

(a)  In  a  proceeding  by  bill  for  specific  performance  of  a  parol  contract 
for  the  sale  of  land,  it  was  found  upon  sufficient  evidence  that  the  contract 
had  been  entered  into,  possession  taken  by  the  plaintiff  in  pursuance 
thereof,  and  valuable  improvements  made  by  him  upon  the  land. 
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(6)  It  was  also  found  that  the  purchase  money  for  the  land  was  $100, 
payable  in  six  years  in  cash  or  coal ;  that,  though  coal  had  been  delivered, 
the  puixjhase  money  had  not  been  settled  in  full,  yet  the  possession  taken 
had  been  kept  continuously  for  14  years,  to  the  date  of  the  filing  of  the 
bill: 

I.  In  such  case,  the  fact  that  the  purchase  money  was  not  settled  in 
other  transactions  between  the  parties  being  the  fault  of  the  defendant,  it 
was  not  eiTor  to  decree  specific  performance,  a  deed  to  be  executed  and 
delivered  to  the  plaintiff  upon  payment  of  the  purchase  money  due. 
Schuey  v.  Shaeffer,  16. 

SPECIFICATIONS  OF  ERROR. 
See  Supreme  Court. 

STATEMENT  OF  CLAIM. 
See  Affidavit  of  Claim. 


STATUTE  OF  LOflTATIONS. 
See  Limitation  of  Actions. 

-    STATUTES  CONSIDERED. 
See  after  table  of  Cases  Cited. 

STREETS. 

See  Boroughs. 

See  Municipal  Claim. 

SUPREME  COURT. 

1.  A  specification  of  error,  that  **  the  court  erred  in  admitting  evidence 
of  the  relations  between  the  respondent  and  his  children,"  referring  to 
the  testimony,  but  without  quoting  the  full  substance  of  the  bill  of  excep- 
tions, is  not  in  compliance  with  Rule  XXIV.,  and  will  be  disregarded. 
Melvin  v.  Melvin,  6. 

2.  Neither  appeal  nor  writ  of  error  will  lie  to  the  refusal  of  the  court 
below  to  open  a  judgmeiit  regularly  entered  upon  the  verdict  of  a  jiuy : 
Lamb's  App.,  89  Pa.  407.     Gaskill  v.  Crawford,  28. 

3.  An  appeal  will  not  lie  from  the  refusal  of  the  Court  of  Quarter  Ses- 
sions to  strike  off  an  order  confirming  tlie  report  of  viewers  laying  out  a 
road,  on  an  application  by  petition  filed  five  years  after  the  order  of  con- 
firmation was  entered.    Adams  Tp.  Road,  190. 

4.  An  assignment  of  error  specifying  that  **  The  court  erred  in  submit- 
ting to  the  jury  a  question  of  fact  about  which  there  was  no  evidence," 
but  not  showing  what  question  of  fact  it  was,  is  not  according  to  rule,  and 
is  not  entitlpd  to  consideration.     Sweeney  v.  Oil  A  Oas  Co.,  193. 

(a)  The  Supreme  Court  reversed  a  decision  refusing  judgment  upon  a 
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scire  facias  sur  mechanics^  lien,  for  want  of  a  sufficient  affidavit  of  de- 
fence, with  instructions  to  enter  judgment  for  the  plaintiff,  unless  other 
legal  or  equitable  cause  for  refusing  judgment  be  shown : 

5.  Upon  the  return  of  the  record  to  the  court  below,  the  plaintiff  was 
entitled  to  have  his  rule  for  judgment  made  absolute,  unless  by  supple- 
mental affidavit  some  legal  or  equitable  reason  for  denying  the  motion 
then  pending  was  brought  to  the  attention  of  the  court.  Titusville  Iron 
Works  V.  Keystone  Oil  Co.,  211. 

6.  By  such  an  order  of  the  Supreme  Court  the  status  of  the  case  is  fixed, 
and  the  couit  below  has  no  power  to  go  back  to  an  earlier  stage  of  the 
case  and  deteimine,  on  motion  of  defendant,  that  the  claim  filed  was  in- 
sufficient and  strike  it  from  the  record,  a  question  not  i*aised  by  the  affidavit 
of  defence.    Ibid.,  211. 

7.  There  is  no  way  provided  by  which  objectionable  remarks  by  coun- 
sel in  an  argument  to  the  juiy  may  be  brought  upon  the  record,  and  er- 
rore  assigned,  upon  which  the  judgment  of  the  court  may  be  reversed  by 
reason  thereof.     CommonwecUih  v.  Nicely,  261. 

8.  The  court  below  being  more  familiar  with  its  own  rules  and  its  prac- 
tice under  them,  a  specification  assigning  error  in  the  violation  of  one  of 
its  rules,  will  not  be  considered  when  it  is  not  clearly  made  to  appear  that 
there  was  such  violation.    Morrison  v.  Nemn,  344. 

9.  Where  portions  of  a  charge,  assigned  for  eiTor,  are  mere  statements 
by  the  com*t  of  a  party's  allegations ;  or,  where  specifications  of  en*or  are 
general  in  character  and  relate  to  alleged  errors  of  omission  to  charge, 
no  sufficient  cause  for  reversal  is  presented.     Qraniz  v.  Price,  415. 

10.  The  court  below  will  not  be  reversed  for  •*  not  reviewing  and  ana- 
lyzing the  evidence ; "  nor  for  **  not  instracting  the  jury  sufficiently  as  to 
the  rules  for  weighing  the  value  of  testimony."  Moro  specific  instruc- 
tions are  obtainable  in  the  usual  way.    Ibid.,  415. 

11.  The  refusal  of  a  trial  court  to  give  to  the  counsel  for  the  defend- 
ant, instead  of  to  the  counsel  for  the  plaintiff,  the  conclusion  of  the 
argument  to  the  jury,  is  within  the  discretion  of  the  court  and  is  not  re- 
viewable by  the  Supreme  Court.    Patterson  v.  Marine  N.  Bank,  419. 

TENANTS  IN  COMMON. 

See  Damages  to  Land. 

See  Railroads. 

TENANT  FOR  LIFE. 
See  Life-Tenant. 

TITLE. 

1.  Possession  of  land  taken  under  articles  for  its  purchase  and  held  ad- 
versely for  the  statutory  period  by  the  lines  described  therein,  will  give 
title  under  the  statute  of  limitations,  although  a  deed  afterwards  deliverod 
and  accepted  in  pursuance  of  the  articles  does  not  include  the  land  in 
dispute.     Stroud  v.  Prager,  401. 
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2.  In  such  ca^e,  therefore,  it  is  error  to  exclude  au  offer  of  the  article? 
to  show  the  lines  according  to  which  possession  was  taken,  when  offei*ed 
to  be  followed  by  evidence  that  the  possession  was  maintained  adversely 
for  the  statutory  period.    Ibid.,  401. 

TOWNSHIP. 
See  Negligence. 

TRANSCRIPT  OF  JUDGMENT  OF  J.  P. 
See  Judgment. 

TRIAL. 

The  refusal  of  a  trial  court  to  give  to  the  counsel  for  the  defendant,  in- 
stead of  to  the  counsel  for  the  plaintiff,  the  conclusion  of  the  argument  to 
the  jury,  is  within  the  discretion  of  the  court  and  is  not  reviewable  by  the 
Supreme  Court.    Patterson  v.  Marine  N,  Bank,,  419. 

TRUST. 
See  Life-Tenant. 

(a)  A  testator  devised  real  estate  to  the  **  Trustees  of  the  First  Presby- 
terian Church  of  the  Noilhera  Liberties  of  Pittsburgh,  commonly  called 
the  Fourth  Presbyterian  Church  of  Pittsburgh,"  to  be  held  for  chaiitable 
or  religious  uses. 

(b)  The  church  accepting  the  devise  subsequently  ceased  to  exist  as  a 
religious  society,  but  before  its  dissolution  it  conveyed  the  pix)perty  to 
tinistees  of  the  Presbyteiy  of  Pittsburgh,  in  ti*ust,  who  then  conveyed  to 
the  Presbytery,  for  the  same  uses : 

1.  In  such  case,  under  §  10,  act  of  Apnl  26,  1855,  P.  L.  331,  the  prop- 
erty remained  with  the  indelible  stamp  of  the  tinist  upon  it,  and  by  no 
failure  of  a  trustee,  nor  by  the  object  of  the  trust  ceasing,  could  it  reveit 
to  the  heirs  of  the  testator.    Jones  v.  Benshaw,  327. 

TRUST  EX  MALEFICIO. 

The  purchase  by  an  attorney  of  real  estate  at  a  sheriff^s  sale,  after  in- 
ducing a  competing  bidder  to  withdraw,  but  exclusively  in  the  interest  of 
his  client  and  without  any  agreement  or  an'angement  for  the  benefit  of 
the  judgment  defendant,  will  not  create  a  trust  for  the  latter.  Feely  v. 
Hoover,  107. 

VENDOR  AND  VENDEE. 

(a)  In  a  proceeding  by  bill  for  specific  performance  of  a  parol  contract 
for  the  sale  of  land,  it  was  found  upon  sufficient  evidence  that  the  con- 
tract had  been  entered  into,  possession  taken  by  the  plaintiff  in  pursuance 
thereof,  and  valuable  improvements  made  by  him  upon  the  land. 

(6)  It  was  also  found  that  the  purchase  money  for  the  land  was  $100, 
payable  in  six  years  in  cash  or  coal ;  that,  though  coal  had  been  delivered. 
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'the  purchase  money  had  not  been  settled  in  full,  yet  the  possession  taken 
had  been  kept  continuously  for  14  years,  to  the  date  of  the  filing  of  the 
bill: 

1.  In  such  case,  the  fact  that  the  purchase  money  was  not  settled  in 
other  transactions  between  the  parties  being  the  fault  of  the  defendant,  it 
was  not  eiTor  to  decree  specific  performance,  a  deed  to  be  executed  and  de- 
livered to  the  plaintiff  upon  payuient  of  the  purchase  money  due.  Schuey 
V.  Schaeffer,  16. 

2.  Possession  of  land  taken  under  articles  for  its  purchase  and  held  ad- 
vereely  for  the  statutory  period  by  the  lines  described  therein,  will  give 
title  under  the  statute  of  limitations,  although  a  deed  afterwards  delivered 
and  accepted  in  pursuance  of  the  articles  does  not  include  the  land  in  dis- 
pute.    Stroud  v.  Prager,  401. 

3.  In  such  case,  therefore,  it  is  error  to  exclude  an  offer  of  the  articles 
to  show  the  lines  accoi*ding  to  which  possession  was  taken,  when  offered 
to  be  followed  by  evidence  that  the  possession  was  maintained  adversely 
for  the  statutory  period.     Ibid.^  401. 

4.  Where  the  purchaser  of  real  estate  by  articles,  covenants,  in  consid- 
eration of  the  reduced  price  at  which  the  real  estate  is  sold,  to  assume  and 
discharge  a  liability  of  the  vendor  to  a  third  person,  which  is  evidenced  by 
the  assignment  of  a  judgment  against  the  vendor,  recovery  thereof  may 
be  had  from  the  vendee,  in  assumpsit  by  the  plaintiff  in  the  judgment  to 
the  creditor's  use.     Oregg  v.  AlleUj  611. 

VERDICT. 

If,  on  the  trial  of  an  indictment  for  murder,  the  jury  render  a  verdict 
of  guilty,  without  specifying  the  degi-ee  of  murder,  it  is  not  error,  before 
the  verdict  is  recorded  and  the  juiy  sepamted,  to  send  the  jury  back  to 
amend  their  verdict.     Commonwealth  v.  Nicely,  261. 

WAREHOUSE  RECEIPTS. 

(a)  The  plaintiff,  in  trover,  purchased  whiskey  in  barrels  from  a  dis- 
tiller, taking  a  bill  of  sale  therefor,  but  leaving  the  whiskey  to  remain  in 
the  distil ler^s  bonded  warehouse,  the  tax  thereon  being  unpaid. 

(6)  Subsequently,  the  distiller  sold  the  same  whiskey,  giving  warehouse 
receipts  according  to  the  custom  of  the  trade,  to  the  defendant,  who  was 
without  knowledge  of  the  sale  to  the  plaintiff,  and  who  paid  the  tax  and 
withdrew  the  whiskey : 

1.  In  such  case,  the  plaintiff  having  by  his  laches  put  it  in  the  power  of 
the  distiller  to  sell  the  whiskey  a  second  time  to  the  defendant,  a  purchas- 
er in  good  faith,  the  latter  had  acquired  a  good  title  thereto.  Miller  v. 
Browarsky,  372. 

WIDOW. 
See  DowEB. 

WILL. 
1 .  Where  a  testatrix  devised  a  lot  of  ground  to  her  granddaughter,  **  her 
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heirs  and  assigns  forever,"  and  after  bequeathing  to  her  and  others  cer- 
tain legacies,  divided  the  residuum  of  the  estate  into  three  parts,  one  of 
which  was  given  to  paid  granddaughter,  her  share  to  be  held  by  a  trustee 
until  she  should  attain  the  age  of  thirty  yeara,  the  absolute  devise  of  the 
lot  was  not  affected  by  the  tiiist  declared  in  the  clause  relating  to  the  re- 
siduum.    Lloyd  V.  Mitchell ^  205. 

(a)  A  testator  devised  real  estate  to  the  *♦  Trustees  of  the  First  Presby- 
teritm  Church  of  the  Northern  Libeities  of  Pittsburgh,  commonly  called 
the  Fourth  Pi*esbyterian  Church  of  Pittsburgh  "  to  be  held  for  charitable 
or  religious  uses. 

(h)  The  church  accepting  the  devise  subsequently  ceased  to  exist  as  a 
religious  society,  but  before  its  dissolution  it  conveyed  the  pwperty  to 
trustees  of  tlie  Pre^byteiy  of  Pittsburgh,  in  trust,  who  then  conveyed  to 
the  Presbytery,  for  the  same  uses : 

2.  In  such  case,  under  §  10,  act  of  April  26, 1856,  P.  L.  881,  the  property 
remained  with  the  indelible  stamp  of  the  trust  upon  it,  and  by  no  failure 
of  a  trustee,  nor  by  the  object  of  the  ti*ust  ceasing,  could  it  revert  to  the 
hell's  of  the  testator.    Jones  v.  RenshaWy  827. 

8.  A  testamentary  paper  of  this  form:  ** March tli  4  Will  my  Propeiti 
to  my  wief  my  death  John  Sullivan,"  written  upon  a  leaf  of  a  memo- 
randum book,  being  proven  by  two  witnesses,  in  the  absence  of  evidence 
disproving  it  and  showing  testamentary  incapacity,  it  was  not  error  to 
dismiss  an  appeal  from  the  decree  of  the  register  admitting  said  writing 
to  probate  as  a  will.     Sullivan's  EstcUe,  342. 

(a)  The  will  of  a  testator  directed  a  final  distribution  of  his  residuary 
estate,  but  provided :  **  I  would  I'ather  prefer  not  to  have  a  division  made 
of  my  estate,  until  the  youngest  child  of  H.  arrives  at  the  age  of  twenty- 
one  years : " 

4.  Such  expression  of  preference,  being  merely  precatory,  and  ad- 
dressed to  the  devisees  and  not  to  the  executoi*s,  was  not  binding  upon  the 
latter,  and  they  have  no  power  to  postpone  distribution  to  the  period  re- 
ferred to  in  the  provision.     Warner's  Estate,  359. 

5.  The  executor  having  failed  to  make  distribution  as  directed  by  the 
decree  of  the  Orphans'  Court,  affirmed  by  the  Supreme  Court :  Osbum's 
App.,  104  Pa.  637,  he  became  personally  chargeable  with  the  costs  of  a 
second  pi-oceeding  against  him  to  enforce  it.    Ibid.^  359. 

(a)  A  testator  devised  and  bequeathed  all  his  estate,  real  and  personal, 
to  his  executors  and  trustees,  in  trust  for  appointed  purposes,  **  with  full 
power  to  make  leases  of  my  real  estate,  and  do  all  other  acts  and  things 
which  in  their  judgment  shall  be  necessary  and  proper  in  the  control  and 
management  of  said  estate." 

(6)  By  a  codicil,  the  testator  provided  that  a  daughter  should  have  a 
certain  house  and  lot,  **  where  she  now  resides,  or  the  net  income  thereof, 
during  her  natural  life,  and  at  her  decease  the  same  shall  descend  to  and 
vest  in  her  children  in  fee-simple : " 

6.  The  property  devised  to  the  daughter  having  been  sold  by  the  testa- 
tor in  his  lifetime,  and  the  title  perfected  after  his  death  by  his  executors 
and  tmstees.  who  received  the  purchase  money,  the  latter  was  held  subject 
to  an  active  trust,  and  the  daughter  was  not  entitled  to  have  the  principal 
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during  life,  under  the  act  of  May  17,  1871,  P.  L.  269,  even  with  the  con- 
sent of  her  children  entitled  in  remainder.     Sims^s  Estate,  451. 

7.  The  will  of  a  decedent,  domiciled  in  this  state  but  dying  in  a  foreign 
country,  having  been  admitted  to  probate  and  filed  in  the  probate  court 
of  the  foreign  country,  a  copy  thereof  duly  proved  by  the  testimony  of  the 
subscribing  witnesses  taken  upon  a  commission,  is  entitled  to  be  admitted 
to  probate  in  the  court  of  the  domicile  in  this  state.  McDoncMs  Estate, 
480. 

8.  On  an  application  for  an  issue  devisavit  vel  non,  alleging  testamen- 
taiy  incapacity  and  undue  influence,  testimony  showing  that  the  mind  of 
the  testatrix  was  somewhat  weak  and  vacillating,  and  that  the  alleged 
will  was  made  in  favor  of  a  beneficiary  with  whom  she  fonnerly  had  not 
been  on  friendly  terms,  is  insufficient  to  wan*ant  the  ordering  of  an  issue. 
Ibid,,  480. 

WITNESS. 

1.  When  a  judgment  by  default  against  partners,  sued  as  such  upon  a 
note,  is  opened  as  to  one  of  the  paitners,  who  alone  makes  defence,  and 
before  the  trial  the  plaintiff  dies  and  his  administrator  is  substituted,  the 
paitner  not  defending  is  incompetent  to  testify  for  his  co-defendant  that 
the  firm  name  was  by  the  witness  put  upon  the  note,  which  was  for  the 
individual  debt  of  the  witness.    Dick  v.  Williams,  41. 

2.  Such  a  defence  is  not  personal  to  the  partner  making  it,  but  goes  to 
the  liability  of  eveiy  member  of  the  firm  sued  as  such ;  and  if  the  jury 
should  determine  that  the  firm  is  not  liable  upon  the  note,  the  foundation 
of  the  judgment  by  default  against  the  witness  would  fall,  and  in  testify- 
ing in  support  of  such  defence  he  would  be  testifying  unlawfully  in  his 
own  interest:  Swanzey  v.  Parker,  60  Pa.  441.    Ibid,,  41. 


^  pjx. 
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